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CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 68d have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as follows: 


1 and 2 Martin, iN.C | 9 Iredell Law 0... as 31N.C. 
Taylor & Conf. } Senses Se ae BEE are deen ey 
LAS W000 iicesiiwisiieas civ i 2 ee ss Hy ecieanetmuevenseens hy Ba. 
2 US. neo etiahadaataa se tay 12 " Ot usolsasatencaneteces “ 34 =“ 
1 and 2 Car, Law Re- i og oh lo: cer Neaelun nee aeuines? “ 35 “ 
pository & N.C. Term f 1 7 EG tae cce cute: “ 36 “ 
L -MULphey’ ~ scsiissieiccscvsiuscevenes eS ioe. 2 ss Oy Sieben tee cates 30) 
2 OS atuquaacsannaudeein eG! 3 - BES” bm Stet Pans tals: “ 38 ‘* 
3 Mt (uh bacaigen ee dtsa eh eumeee ae nn rn 4 7 ORs = adatanansceted vas “ 39 =‘ 
Hawks sciinwmernecas nn « a 5 7 Fp eyelets et “ 40 “ 
2 Be i tara etch aire tea eas eg J - 1 sass hectasneuaecule, « 421 8 
3 PD ceaauiectetvasdediouetealesenaes 1: 4 ON secluded tebe tante, “ 42 “ 
4 OS Ceatase acteurs Guataeas in ae aCe ees SEP “ 43 “ 
1 Devereux LAw........ccceccerns e 2 OS Busbee Law .u....ccccccsssetersconees “ 44 “ 
2 ve OS + gaasilacstedsstsleds “lo °* _ TiO +. asciereias caleees ao. 
3 be ie a scteealsse aaeeeatese “14 *“ 1 Jones Law veces oS. 4G -<% 
4 : Oe 5 ade chee gauss e105) 2 es saues bc uoeSanenedwinss “ 47 * 
1 " FO io sicaceicdea tus, Seaecass “467 3 s We cad sabehabiatiasGctasas “ 48 “ 
2 OS oa. otal soneucsieat cee hae 4 GP hes eehac de Meenaasinadss “ 49 * 
1 Dev. & Bat. Law... «le, 4 D . PN is han Ad pon vannteds "50. 
Z “ Oe hasirrreaseuacds oO. 6 oe BO Beanie ett hits eo. 
3&4“ fo. Seeemeatert ss ef 20: -* 7 OOS hee la tbustetan pacha’ 52. 
1 Dev. & Bat. Eq... 1, SS 8 . eR NS nee eae He Be 2 
2 “ OT rset eR rea teree ee we: 1 - Eds. ccureteranmi oats “ 54 “ 
1 Iredell Law.......ccecceceee oe 2 = AD oust seta nahn ce gtegs 5p." 
2 _ es | dS emaarewinihaunene “24 * 3 “ LSD eae aan ee: “* 56 “ 
; ms BE _ vecceepe sais eaeauanil ie a 4 s Sd teanaeaces warmuneens «oc. * 
4 “ Me. sesuts Rob eerwtaveusetat © 2a. 5 “ aa tee tr Pte 5S. oS 
5 PO, steanahnceseeeva diay a 6 - OP eels Daoeateies “ 69 * 
6 ° Eo da ngs en De tag 2a; 1 and 2 Winston........ ees “ 60 “ 
7 - El Meee oaanct ane enes © Qo. PII PS GW - Secchi tae 6a. 
gs * AAS Shea dpatetadnatatoets MOO Hodes <Setseucstees i Ge 


£F In quoting from the reprinted Reports, counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior t> 1819. 

From the 7th to the 62d volumes, both inclusive, will be fcund the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
101st volumes, both inclusive, will be found the opinions o7 the Court, con- 
sisting of three members, from 1879 to 1889. The remaining volumes contain 
the opinions of the Court, consisting of five members, since that time or 
since 1889. 
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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


FASTERN DIVISION 


Name District Address 
WALTER Tis. SADE ecsecevtici edi card oeeaceaceeres BOLE SC siciasitiea ccs attendees Elizabeth City. 
BTV, DARN BILL icsricerscitvinndacstuiaciosedociawtavensss NB OCONG acs nneseaaceiunin Rocky Mount. 
Re AUNT” PARRER ooiiiees hoes eres TPG sxe caceavcceauezetedasescsnc: Roanoke Rapids. 
CLAWSON L, WILLIAMS......cccccccccceseeeseeseeees POMPEY mecics econ cater Sanford. 

J PAUL. WS RIZZEL UE ces cccossicenenrsaceriesettoan iced Fe TELE oenientdecmeeadeastk Snow Hill. 
FUE N RY A RAD Voie cis hs ank tiaescnscaevetn evan teanmnaceess SES OY vosisclveccnvaciwna aaaventiess Clinton. 

WY c' REARRES; ciccccer leans tins eoiniasseeenrrowncens SOVONtCH ecctieeseahrasioen taleigh. 

Fy as CRAIN MBG oe vss cudsconcas seh enue anatiuaveeraeetven POLAT Dias sessccciiyatsersvesseuees Southport. 
ING Ay ECLA Bad ccaivteecsrccticdcicndeecrautieenletiess INERT Dehdecetsceeeeeesdteasess F'ayetteville. 
MARSHALL T, SPEARS.....cccccccesccssescceeseseeseens TORT Ha cicsteenniesssctectentaees Durham. 


(Cie CGE 05 "gh 21 | SR nen ETC ERT NCB ORS SPREE ERS PY Neen ee OU Ixinston. 


WESTERN DIVISION 


TORN 7B CEN MIEN T vaiecoseesianetiaicnsheeia secant PLO VOM t Dees) ntsctis cecciectaees Winston-Salem. 
1S eet Fe bye kee 6 eee ne ey ee ae PWC Ee asrs antinnnenen: Lexington. 

FE’, DONALD: PHILLIP Ss ccsjicvesctvcedavcavrvessinsvevies Thirteenth..........cceccecee Rockingham. 
WV Bs SEAR DIN Gidéecpucdeniiavasvahestedtacvevsceadianbiases Fourteenth... ces Charlotte. 
PRANK MM. ABMSTRONG......cccscccsovssccccsccessones Fifteenth... cece TOY: 

WILSON NVARLICK isoicduatensicsaevesesiverticevkesens Sixteenth.........cccccssereces: Newton. 

Si As ROUSSEAU waits crcceiciethieeccedsnectinees pineineee Seventeenth... ee Wilkesboro. 

Je WIED PLBGS.- DR eiccatsccoketvAostdgiatencastccdonens Lighteenth..........ccccseeees Jfarion. 

PA, DECPIE ROY 9 siiuiiccsawiececindins sessaduieesbvaelam Nineteenth...........-... “arshall. 
PELIx Foy ADLEYs SBecvisncdcanesinseieonierss Twentiethicdsciwecun Waynesville. 


SPECIAL JUDGE 


FURAN AR SS GU cessssecvaiicuerscateceteaws tecadesa caus cunssccssaswlagones oii enpenbenncannmataniaaeeasetits Murphy. 
SAM al: ORVIN:, «ol Riccsnkersicbesareoseliacgausivissvaes tegencestrecsavead cantucdeesenstimandunsiapel<onestias Morganton. 


PTET CNG chic a TATA ccc, Sade cr achvaa utente oda Gasie wedge Gateee cia Sanba'san sd Ouemanieekoeueneenee aude Greensboro. 
By Ae TBS eg catves cs coh staah Ode callcadtemuald (uses eae bem cvanca aes eaeaey aaeoaialnces Goldsboro. 
PE PR TB oe es ee ores tea ac aka head butosedy deme eeon Noa ean North Wilkesboro. 


*Resigned, succeeded by A. Hall Johnston, Asheville. 
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SOLICITORS 


EASTERN DIVISION 


Name District Address 
HIP RBERT Tt: SRA Vietsawriiencteacmreniotareernrn TOLL Sba.cacecanenetaens: Edenton. 
DONNEED. GIGETA Mischicccctincnviusesennteaterve SOCON Ge iicssidies asses seasaveve Tarboro. 

Ws; le Ds. BURG WEN ii consdaccc i cvsacusseveesattascazenns EY Gicte.bccssaers cadets Woodland. 
CLAUDE C; CANADA Y is iisiseniivcsscectistsrissiversiens POUT ER ss eisai ieetioeaats Benson. 
Dich CL AR Risers antares erent nate eens: WLW tos caucscchdssancraseseatiewies (;reenville. 
JAMES Ax POWERS desiicdsncranscnaeanne SIS El osassntcdrndeetyeteeoas Kinston. 
NVILLIAM. VY: BICKET Tic cso cle teietteceiancecienss SOV-ONl CH isscisisiavessiavetearnice Raleigh. 
JOHN 16 TSUBN EY wessersiasesiutnigcateandaderoateotiae: IOP QC natteigieraten Wilmington. 
TD AG AVECIN BLE ecress sveoee hs otaeia een oeedccteeages, INET cit din keanedanent eens Lumberton. 
EOe CARR crioeetwinsitainuatiinecsuneinranina ager sess elon iss TPOVNCitavcmivasnsceamenin Burlington. 
WESTERN DIVISION 
SATIN, Edy. Gr WYN ass habits actaseecnsdcstaaeneuese: POO VOUT aac estinsrusterncs Reidsville. 
Ey, Le. NOON DZ arid uieisnineeeraeeatncn Jee VOLE G Wek eeisien tise petuanedse ... Greensboro. 
ROWLAND SS. PRUETTEL....ccccsccssccessesseesecssvence Thirteenth............... Wadesboro. 
JOHN ‘Gs CARPENTER ies vescivcusndcuseosccsavenieeecs Fourteenthi......cccccccces cece es Gastonia, 
CHARLES LL, COGGIN.......ccccccsccetcssecscsneseccecees Pitteenth no iceicitaiecen Salisbury. 
L. SPURGEON SPUBLING wi... ccccccccceeeceeeecseneeeees SIXTCENCD......cccrccsooressseves Lenoir. 
POWER oO eS iescs sings ee ccereiia ee sslve eee eRe Seventeenth... eee N. Wilkesboro, 
Gx Oy RIDINGS oe siecitisasivecivoncn aie Bighteenth..........eseeceen Forest City. 
Doe Vc ANT L EG cu sainnsc cio cielo re einen NiMCLECENCD......cccccceceeeecees Asheville. 
SORIN | LS CQUBEN ciGiticcsdets cotsrrernaiursciedredeae Twentieth... Waynesville. 


SUPERIOR COURTS, SPRING TERM, 1937 


The numerals in parentheses following the date of o term indicate the 
number of weeks during which the term may be held. 


THIS CALENDAR IS UNOFFICTAI. 


EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 


Spring Term, 193%7—Judge Williams. 


Beaufort—Jan. 11* (2); Feb. 15¢ (2): 
Mar. 15* (A); April 5¢; May 3f (2). 

Camden—Mar. 8. 

Chowan—Mar. 29, 

Currituck——Mar. 1; April 26¢. 

Dare—May 24. 

Gates—Mar, 22, 

Hyde—May 17, 

Pasquotank—Jan. 4+; Feb. &8¢: Feb. 15* 
(A); Mar. 157; May $f (A) (2); May 81%; 
June 7t (2). 

Perquimans—Jan. 11+ oe April 12. 

Tyrrell—Feb. 1+; April 19. 


SECOND JUDICIAL DISTRICT 


Spring Term, 1937—Judge Frizzelle. 
Edgecombe—Jan. 18; Mar. 1; Mar. 29t 
(2): May 31 (2). 
Martin-~Mar. 15 (2); April 12¢ (A) 
(2); June 14, 
Nash—-Jan. 25; Feb. 15t (2); Mar. 8; 
April 19f (2); May 24. 
Washington—Jan. 4 (2); April 12. 
Wilson—Feb. 1%; Feb. 8+; May 10%; 
May 17t; June 21f. 


THIRD JUDICIAL DISTRICT 


Spring Term, 193%7—Judge Grady. 
Bertie—Feb. 8; May 3 (2). 
Halifax—Jan. 25 (2); Mar. 15+ (2); 

April 26*; May 381 f (2). 

Hertford—Feb, 22*; ade 12¢ (2). 
Northampton—Mar, 29 (2). 
Vance —- Jan. 4*; Mar. 1%; Mar. 8t; 

June 14*; June 21f, 

Warren—Jan. 11 (2); May 17 (2). 


FOURTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Harris. 
Chatham—Jan,. 11; Mar. 1t; Mar. 157; 
May 10. 
Harnett—Jan. 4*; Feb. it (2); Mar. 
re (A) (2); May 3t; May 17*; June Tf 


Opiate 4+ (A) (2); Feb. 8 (A); 


Feb. 15f (2); Mar. 1 (A); Mar. 8; April. 


12 (A); April 19t (2); June 21%. 
Lee—Jan. 25+ (A); Mar. 22 (2). 
Wayne—Jan,. 18; Jan. 25f; Mar. 1¢ (A) 

(2); April 5; April 12t; May 24; May 31f. 


FIFTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Cranmer, 
Carteret—Mar. §; June 7 (2). 
Craven—Jan. 4*; Jan. 26} (3); April 

5t; May 10+; May "318 
Greene-~-Feb, 22 (2); June 21. 


Jones—Mar, 29, 

Pamlico—April 26 (2). 

Pitt—Jan. 11t; Jan, 18; Feb. 15¢; Mar. 
15 (2); April 12 (2); May 3f (A); May 
17+ (2). 


SIXTH JUDICIAL. DISTRICT 


Spring Term, 1937——Judge Sinclair. 


Duplin—Jan. 4f (2); Jan. 25%; Mar. 
St (2). 

Lenoir—Jan. 18*; Feb. 15+ (2); April 
5; May 10f (2); June 7t (2); June 21°. 

Onslow—Mar, 1; April 12¢ (2). 

Sampson—Feb. 1 (2); Mar, 22 (2); 
April 26¢ (2). 


SEVENTH JUDICIAL DISTRICT 


Spring Term, 193%—Judge Small. 


Franklin—Jan. 11 (2); Feb, 157 (2); 
May 10. 

Wake—Jan. 4*; Jan. 25+; Feb. 1%; Feb. 
8t; Mar. 1*; Mar. 8+ (2); Mar. 22t (2); 
April haa April 12+ (2); April 26t; May 
8*; May 17¢ (2); May 31*; June Tf (2). 


EIGHTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Small. 


Brunswick—Jan. 4¢; April 5; June 14?. 

Columbus—Jan. 25; Feb. 15+ (2); April 
26 (2); June 21%. 

New Hanover—Jan. 11*; Feb. 1t ( 
Mar. 1+ (2); Mar. 15%; April 12t ¢ 
May 10"; May 24¢* (2); June 7*. 

Pender—Mar. 22 (2). 


NINTH JUDICIAI DISTRICT 


Spring Term, 1937—Jutlge Barnhill, 


Bladen—Jan. 1: Mar. 8: April 26. 

Cumberland — Jan. 11%; Feb. 8f (2); 
Mar. 1* (A); Mar. 22+ (2); May 3f (2); 
May 318, 

Hoke—Jan. 18; April 19. 

Robeson-——Jan. 25* (2); Feb. 227 (2); 
April 5¢; April 12*; May 17t; May 24*; 
June 7ft; June 14%, 


TENTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Parker. 


Alamance — Jan. 25¢ (A); Feb. 22°: 
Mar, 29+; May 10* (A); May 24f (2). 

Durham—Jan. 4¢ (3:; Feb. 15*; Feb. 
22t (A); Mar. lf (2); Mar. 15f (A); Mar, 
22*; April 19¢ (A); April 26¢t (2); May 
17*; May 24¢ (A) (3); June 21%, 

Granville—Feb. 1 (2); April 6 (2). 

Orange—Mar. 15; May 10; June 7; 
June 14f. 

Person—Jan. 18 (A); Jan. 25f; April 
19. 





COURT CALENDAR. vll 





WESTERN DIVISION 





ELEVENTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Harding. 


Ashe—April 12%; May 24f (A) (2). 

Alleghany—aApril 26. 

Caswell—Mar. 15. 

Forsyth——Jan. 4 (2); Jan. 18¢ (A) (2); 
Feb, 1 (2); Feb. 15¢ (2); Mar. 1 (A) (2); 
Mar, 15t (A); Mar. 22; Mar. 29 (2); 
April 12+ (A) (2); May 8 (2); May 24f 
(2); June 7 (A) (2); June 21f (2). 

Rockingham—Jan. 18* (2); Mar. I1ft 
(2); May 3+¢ (A) (2); May 17*; June Tf 
(2). 

Surry—Feb. 15 (A) (2); April 19; April 
26 (A). 


TWELFTH JUDICIAL DISTRICT 


Spring Term, 123%7—Judge Armstrong. 


Davidson—Jan. 25*; Feb. 15¢ (2); April 
5+ (A) (2); May 3*; May 247 (2); June 
21*, 

Guilford—Jan. 4 (2); Jan. 18*; Feb. 
it (2); Feb. 15¢ (A) (2); Mar. 1* (2); 
Mar. 15¢ (2); Mar. 29t (A) (2); April 
12+ (2); April 26*; May 10f (2); May 
31+ (A); June 7t; June 14*. 

Stokes—Mar. 29*; April 5f. 


THIRTEENTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Warlick. 


Anson—Jan, 11%; Mar. 1f; April 12 
(2); June 7f. 

Moore-~-Jan. 18*; Feb. 87 (A); Mar. 
22% (A) (2); May 17*; May 247. 

Richmond—dJan. 4*; Feb. 1¢ (A); Mar, 
15+; April 5*; May 24¢ (A); June 14f. 

Scotland—-Mar. 8; April 267; May 3:1. 

Stanly—Feb. 1+ (2); Mar. 29; May 10f, 

Union—Jan. 25*; Feb. 15¢ (2); Mar. 
22+; May 3f. 


FOURTEENTH JUDICIAL DISTRICT 


Spring Term, 193%7—Judge Rousseau. 


Gaston—-Jan. 11*; Jan. 18+ (2); Mar. 
8* (A); Mar. 15t (2); April 19*; May 17+ 
(A) (2); May 31%. 

Mecklenburg—Jan. 4*; Jan. 11¢ (A) 
(2); Jan. 25+ (A) (2); Feb. 1f (3); Feb. 
8t (A) (2); Feb. 224 (A) (2); Feb. 22%; 
Mar. 1f (2); Mar. 8+ (A) (2); Mar. 22+ 
(A) (2); Mar. 29t (2); April. 26f (2); 
May 10*; May l17¢ (2); June 7*; June 
147; June 21f. 


FIFTEENTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Pless. 


Cabarrus—Jan. 4 (2); Feb. 22; Mar. 
1+ (A); April 19 (2); June Tt (2). 

Iredell—Jan. 25 (2); Mar. 8t; May 17 
(2). 


Montgomery—Jan. 18*; April 5f (2). 

Randolph—Mar, 15f (2); Mar. 29%. 

Rowan—Feb. 8 (2); Mar. 1t; Mar. 8f 
(A); May 3 (2). 


SIXTEENTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge McElroy. 
Burke—Feb. 15; Mar. 8t (2); May 31 
3) 


Caldwell—Feb. 22 (2); May 17t (2). 

Catawba -—~ Jan. 11+ (2); Feb. 1 (2); 
April 5+ (2); May 3t (2). 

Cleveland—Jan. 4; Mar. 22 (2); May 
17t (A) (2), 

LincoIn—Jan. 18 (A): Jan. 25f. 

Watauga—April 19 (2); June Tf (A) 
(2). 


SEVENTEENTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Alley. 


Alexander— June 14 (2). 

Avery-—April 5*; April 12f. 

Davie—-Mar, 15; May 24f. 

Mitchell—Mar, 22 (2). 

Wilkes—Mar. 1 (2); April 26 (2); May 
Sit (2). 

Yadkin—Feb, 22*; May 10f (2). 


EIGHTEENTH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Clement. 


Henderson—Jan. 4¢t (2); Mar. 1 (2); 
April 26¢ (2); May 24f (2). 
McDowell—Dec, 28*; Feb. 8f (2); June 
(3). 

Polk—Jan. 25 (2). 

Rutherford—April 12 (2); May 10 (2). 
Transylvania—Mar. 29 (2). 
Yancey—Jan. 18t; Mar. 15 (2), 


_~ 


NINETEENTH JUDICIAL DISTRICT 


Spring Term, 1933—Judge Sink. 


Buncombe—Jan. 11¢ (2); Jan. 25; Feb. 
lt (2); Feb. 15; Mar. 1¢ (2); Mar. 15; 
Mar. 29; April 5f (2); April 19; May 3f 
(2); May 17; May 31; June 7t (2); June 
21 (2). 

Madison—Feb. 22; Mar. 22; April 26; 
May 24. 


TWENTIETH JUDICIAL DISTRICT 


Spring Term, 1937—Judge Phillips. 


Cherokee—Jan. 18f (2); Mar. 29 (2); 
June 147 (2). 

Clay—April 26; May 3 (A). 

Graham—Jan. ‘4t (A) ANE Mar. 15 (2); 
May 31t¢ (2). 

Haywood—dJan. 4f (2); Feb. .1 (2); 
May 3t (2). 

Jackson—Feb. 15 (2); May 17 (2). 

Macon—April 12 (2). 

Swain—Mar. 1 (2). 





*For criminal cases only. 
tFor civil cases only. 
tFor jail and civil cases. 


(A) Special Judge to be assigned. 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—Isaac M. MEEKINS, Judge, Elizabeth City. 

Middle District—JouHNson J. Hayes, Judge, Greensboro. 

Western District—IEDWIN YATES WEBB, Judge, Shelby; JAMES E, Boyn, Judge, 
Greensboro. 


EASTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Raleigh, criminal term. second Monday after the fourth Monday in 
April and October: civil term, second Monday in March and Sep- 
tember. S. A. ASHE. Clerk. 

Fayetteville, third Monday in March and September. 8S. H. Buck, 
Deputy Clerk. 

Elizabeth City, feurth Monday in March and first Monday in October. 
J. A. Hooper, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and fourth Monday in September. 
J. B. REspeEss, Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GEORGE GREEN, 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. L. PARKER, Deputy 
Clerk. 

Wilmington, fourth Monday in April and October. PORTER HUFHAM, 
Deputy Clerk, Wilmington. 


OFFICERS 


J. O. Carr. United States District Attorney, Wilmington. 

JAMES H. Mannina, Assistant United States District Attorney, Raleigh. 
Cuas. F. Rouse, Assistant United States District Attorney, Kinston. 

I’. 8. WortHy, United States Marshal, Raleigh. 

S. A. AsrlE, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durham, fourth Monday in September and first Monday in February. 
HENRY REYNOLDS, Clerk, Greensboro. 

Greensboro, first Monday in June and December. Hinry REYNOLDS. 
Clerk; MyrtTie D. Cops, Chief Deputy; LILLIAN HAnKRADER, Deputy 
Clerk; P. H. BEEsSon, Deputy Clerk; MaupbE B. Gruss, Deputy Clerk. 

Rockingham, first Monday in March and September. HENRY REYN- 
OLDs, Clerk, Greensboro. 

Salisbury, third Monday in April and October. Hrnry REYNOLDs, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November, HENRY REYNOLDS, 
Clerk, Greensboro; ELLa Srore, Deputy. 

Wilkesboro, third Monday in May and November. HENRY REYNOLDs, 
Clerk, Greensboro; LINVILLE BUMGARNER, Deputy Clerk, 


OFFICERS 


CARLISLE Higoins, United States District Attorney, Greensbor). 

Rost. S. McNertz, Assistant United States Attorney, Greensboro. 

Miss EpItTH Hawortu, Assistant United States Attorney, Greensboro, 
Bryce R. Hort, Assistant United States Attorney, Greensboro. 

Wa. T. Down, United States Marshal, Greensboro. 

Henry REYNotps, Clerk United States District Court, Greensboro. 
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UNITED STATES COURTS. 1x 


WESTERN DISTRICT. 


Terms—District courts are held at the time and place as follows: 

Asheville, second Monday in May and November. J. Y. Jorpan, 
Clerk; Oscar L. McLurp, Chief Deputy Clerk; WiLtt1aAM A, LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October. Fan BARNETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
Fan BARNETT, Deputy Clerk, Charlotte. 

Bryson City, fourth Monday in May and November. J. Y. JORDAN, 
Clerk. 


OFFICERS 


Marcus ERWIN, United States Attorney, Asheville. 

W. R. Francis, Assistant United States Attorney, Asheville. 
W. M. Nicrotson, Assistant United States Attorney, Charlotte. 
CHARLES R. Pricr, United States Marshal, Asheville. 

J. ¥. Jorpan, Clerk United States District Court, Asheville. 


CASES REPORTED 
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LUOLA MUSE anp Hussanp, J. B. MUSE; ANNIE McDUFFIE aAnpbD 
HusBanbD, DR. W. N. McDUFFIE, v. CARL DAVIS, EXECUTOR OF THE 
LAst WILL AND TESTAMENT OF 8S. G. GARNER, DECEASED, 


(Filed 16 December, 19386.) 


1. Estoppel § 2—Grantor in warranty deed later acquiring title from pur- 


chaser at foreclosure held estopped to assert title as against grantee. 


Partners executed a mortgage on a tract of land in which each partner 
owned an undivided half interest, and the proceeds of the loan were used 
for the benefit of both. Thereafter, the partnership was dissolved, and in 
the division of the property one partner deeded his interest in the tract of 
land in question to the other partner by full warranty deed, and each 
thereafter recognized the debt secured by the mortgage by making pay- 
ments to the mortgagee. After the death of the partners, the mortgage 
was foreclosed, and the executor of the grantor partner, upon paying the 
balance due on the debt, had the bid assigned and deed made to him in 
his representative capacity. Held: The heirs at law of the grantee part- 
ner, upon paying into court one-half the balance of the debt paid by the 
executor upon the assignment of the bid, are the owners of the land and 
are entitled to have the mortgage and deed to the executor canceled of 
record, the executor being estopped by his testator’s deed from asserting 
the after acquired title as against the heirs at law of the grantee partner. 


2. Partition § 11—Deed from one tenant to the other may operate to estop 


grantor tenant from asserting after acquired title against grantee 
tenant. 

The rule that partition among tenants in common merely allots the 
Jand in severalty without creating any title, does not apply to prevent a 
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deed from one tenant to the other from operating to estop the grantor 
tenant from setting up title to the property later acquired by transfer 
of a bid at the foreclosure sale of a mortgage executed on the property by 
both tenants, the proceeds of the loan secured by the mortgage having 
been used by both tenants, and the deed from the grantor tenant expressly 
warranting that the grantor would warrant and defend the title against 
the lawful claims of all persons. 


ArpEaL by defendant from Moore, Special Judge, at March Term, 
1936, of Moorr. Affirmed. 

The plaintiffs and defendant agreed to certain facts, and it was fur- 
ther agreed that the court below might render judgment thereon, with 
the right of the parties to except and assign error and appeal from the 
findings of the court. 

The judgment of the court below is as follows: “This cause coming 
on to be heard and being heard before the undersigned judge, and a jury, 
after the jury had been duly selected, lawfully sworn, and regularly 
impaneled, the parties in open court waived a trial by the jury and 
agreed to and signed the statement of facts set out in the record and 
requested the court to render and enter such judgment thereon as the 
court might deem proper, each side reserving in open court the right to 
except and appeal to such judgment as the court might render and enter, 
whereupon, the court, upon such statement of facts, concludes and holds 
as a matter of law as follows: 

“1. That the testator of the defendant Carl S. Davis, executor, having 
executed and delivered to Hugh M. Shields, deceased, prececessor in title 
of the plaintiffs, a warranty deed, dated 18 March, 1932, registered in 
the office of the register of deeds for Moore County, in Deed Book 111, 
at page 367, therein conveying the lands described in paragraph 4 of the 
complaint, the defendant is now estopped to deny plaintiffs’ title to said 
land in said deed described, and any title the defendant, as executor of 
S. G. Garner, deceased, may have acquired by and through the Bank of 
Pinehurst, mortgagee, by foreclosure sale by 1t under said mortgage deed 
executed by 8S. G. Garner and Hugh M. Shields and wife, Kate M. 
Shields, bearing date of 15 July, 1926, and registered in Book of Mort- 
gages 43, at page 480, and the deed from said Bank of Pinehurst, mort- 
gagee, dated 24 June, 1935, and registered in Deeds Book 121, at page 
346, office register of deeds of Moore County, fed the estoppel and inured 
to the benefit of the plaintiffs in this action. 

“2. The court further holds as a matter of law that the said Hugh M. 
Shields and S. G. Garner in their lifetime having executed a mortgage 
deed to the Bank of Pinehurst for the purpose of securing money for 
their joint use and the use and benefit of the said Shields & Garner, and 
having agreed between themselves upon the dissolution of said partner- 
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ship in the spring of 1932 that they still owed said debt and that as to 
said indebtedness said partnership was not dissolved, and the parties 
agreed to remain jointly bound therefor, and having subsequently made 
payments on said indebtedness after said dissolution, and whatever 
Hugh M. Shields or §. G. Garner in their lifetime may have done in 
regard to said indebtedness inured to their benefit, and that since the 
death of said Hugh M. Shields payments were made on said indebted- 
ness by his administrator c. t. a. and C. 8. Davis as agent of S. G. 
Garner, deceased, and whatever payment or payments made by said 
administrator of said Hugh M. Shields, deceased, c. f. a., or C. S. Davis 
as executor of the last will and testament of 8. G. Garner, deceased, was 
made for the use and benefit of both and not for individual members 
of the partnership or their representatives, and when the said Carl S. 
Davis, executor of the last will and testament of S. G. Garner, deceased, 
caused title to the lands described in the complaint to be transferred to 
and assigned to him by the assignment of Dwight Seotten and deed 
procured to be made to him by reason of such assignment he took and 
now holds the title thereto in trust for the benefit of Hugh M. Shields, 
deceased, and his heirs at law him surviving, and in protection of the 
covenants of warranties made by 8. G. Garner and Hugh M. Shields, 
his heirs and assigns. 

“Wherefore, upon the foregoing conclusions of law drawn from the 
said agreed statement of facts, 1t 1s considered, ordered, and adjudged 
and decreed by the court that the plaintiffs are the owners in fee and 
entitled to the immediate possession of the lands described in paragraph 
4 of the complaint, and the defendant is not the owner thereof and has 
no right, title, or interest therein, except a lien thereon for the sum of 
$116.03, being one-half of the amount of $221.00 and interest on said 
sum from 30 May, 1935, to date, by reason of the defendant’s payment 
of said sum to the Bank of Pinehurst in payment of the mortgage deed 
made by Shields and Garner, the plaintiffs having paid said sum into 
court for the use and benefit of the defendant in full settlement, satis- 
faction, and accord of said lien and deed from the Bank of Pinehurst 
to Carl S, Davis, executor of S. G. Garner, deceased, recorded in Deed 
Book 121, at page 346, register of deeds’ office for Moore County, is 
hereby declared null and void and ordered canceled, and the mortgage 
deed from 8. G. Garner and Hugh M. Shields and wife, Kate M. Shields, 
to the Bank of Pinehurst, recorded in Book of Mortgages, at page 480, 
office of register of deeds for Moore County, and the len declared for 
$116.03 are canceled and removed of record as a cloud on plaintiff’s 
title, and the register of deeds is hereby authorized and directed to mark 
upon the margin of the deed from the Bank of Pinehurst, mortgagee, to 
Carl 8. Davis, deceased, as it appeared on the record in the book afore- 
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said, ‘This deed canceled by judgment of the Superior Court of Moore 
County, March Term, 1936, in an action therein pending, entitled “Ethel 
Kelly et al. v. Carl S. Davis, executor of the last will and testament of 
S. G. Garner, deceased,” ’ and will also mark the index and cross index 
of said deed on the index and cross index of real estate conveyances in 
his office ‘Canceled,’ and to mark upon the margin of said mortgage 
deed from Garner and Shields to the Bank of Pinehurst as it appears of 
record in Mortgage Deed Book 43, at page 480, ‘This mortgage deed, 
being fully paid and satisfied, is canceled of record,’ ard to mark the 
index and cross index of said mortgage deed on the index and cross 
index of such conveyances in his office ‘Canceled.’ The clerk of this 
court will mark the index and cross index of this judgment as it relates 
to the amount due the defendant by the plaintiffs, ‘Canceled.’ The 
clerk of this court will tax the costs of the action against the defendant 
and the plaintiffs will have and recover their costs against the defendant. 
“And this cause is retired from the docket. 
Crayton Moore, 
Special Judge, Presiding.” 


The only exception and assignment of error made by defendant in 
the court below is to the “signing and entering the judgment as appears 
in the record.” 


Gavin & Jackson for plaintiffs. 
Mosley G. Boyette for defendant. 


Crarxson, J. This is an action brought by plaintiffs against defend- 
ant to remove a cloud from the title to certain land and to declare a 
certain deed from the Bank of Pinehurst, mortgagee, to the defendant 
Carl Davis, executor of 8. G. Garner, deceased, void. 

The court below decided that defendant was estopped from claiming 
title to the land in controversy. In this we can see no error. 

In the agreed statement of facts are the following: 

(1) On 5 July, 1926, Hugh M. Shields and S. G. Garner made a 
mortgage to the Bank of Pinehurst, to secure the sum of $3,000, on the 
land in controversy for borrowed money, each of them being equally 
responsible for the payment of same. 

(2) For a long time prior to 22 April, 1932, Shields and Garner were 
copartners, owning a mercantile business and certain real estate, includ- 
ing that in controversy, each owning one-half undivided interest in the 
partnership property. 

(8) That during the spring of 1932 the partnership was dissolved by 
mutual consent and in the division Garner conveyed to Shields the land 
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in controversy with full covenants of warranty. By the terms of the 
dissolution agreement, Shields and Garner were to pay off and discharge 
the indebtedness to the Bank of Pinehurst--the mortgage indebtedness 
being for the benefit of both. 

(4) Hugh M. Shields died on 20 February, 1984, and left the land 
in controversy to his wife, Kate M. Shields, Ethel Kelly, and Annie 
McDufhe. W. N. McDufhe duly qualified as administrator c. f. a. on 
1 March, 1934. Kate M. Shields died on 22 June, 1935, intestate, 
leaving as her heirs at law and next of kin the plaintiffs Ethel Kelly, 
Mrs. G. C. Hunt, and Mrs. Luola Muse. §. G. Garner died on 12 
December, 1934, leaving a last will and testament wherein Carl Davis 
was named executor, and he duly qualified on 19 December, 1934. 

(5) Both Shields and Garner before they died made certain payments 
to the Bank of Pinehurst on its indebtedness secured by mortgage on 
which both were hable. After the death of Hugh M. Shields and before 
the death of S. G. Garner, W. N. McDuffie, administrator c. ft. a. of 
Hugh M. Shields, and the defendant C. 8S. Davis, as agent of 8. G. 
Garner, made one or more payments on said mortgage to the Bank of 
Pinchurst on or prior to 24 July, 19384, and no other payment was made 
on said mortgage after that date. The plaintiffs and W. N. McDufhe, 
administrator c. ¢t. a. of Hugh M. Shields, and the defendant C. S. Davis, 
executor of the last will and testament of S. G. Garner, were not notified 
of this sale and had no notice of the foreclosure of the mortgage of the 
Bank of Pinehurst until about 3 weeks after said mortgage had been 
foreclosed by sale of said lands on 30 May, 1935. 

(6) The land was foreclosed by the Bank of Pinehurst. The Bank 
of Pinehurst, by W. D. Sabiston, Jr., reported said foreclosure sale as 
having been made by it 30 May, 1935, under the said mortgage above 
referred to, and that at said sale Dwight Scotten became the last and 
highest bidder in the sum of $221.00. After said sale the defendant 
C. §S. Davis, executor, negotiated with the Bank of Pinehurst and 
Dwight Seotten and caused to be transferred the bid of Dwight Scotten 
to the defendant as executor as aforesaid on 21 June, 1935, and pursuant 
to said assignment the Bank of Pinehurst executed and delivered to the 
said C. S. Davis, executor, deed dated 24 June, 1935, therein conveying 
to said Davis, executor, the aforesaid lands described in said mortgage 
deed. 

(7) At the time of said sale on 30 May, 1935, the said Shields and 
Garner were indebted to the said Bank of Pinehurst in the sum of 
$200.00 and interest and cost of such sale amounting to $221.00. The 
plaintiffs have tendered to C. 8S. Davis, executor, one-half of the prin- 
cipal, interest, and cost, and offer to pay into court the said sum in cash. 


The deed from S. G. Garner (single) to Hugh M. Shields, dated 
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18 March, 1932, covering the land in controversy, has this in it: “And 
the said party of the first part covenants that he is seized of said prem- 
ises In fee, and has the right to convey the same in fee simple, that the 
same is free and clear from all encumbrances, and that he will warrant 
and defend the said title to the same against the lawful claims of all 
persons whomsoever.” 

S. G. Garner owed one-half the debt as between him and Hugh M. 
Shields. On the record there is no dispute as to this either by Shields 
or Garner before they died, or by their respective administrator c. t. a. 
or executor, the defendant. 

The land in controversy was worth not less than $2,000. S. G. Garner 
owed the debt as well as Hugh M. Shields. When he died his estate was 
liable for the payment. This was recognized by the defendant executor, 
Garner, who was joint and severally liable on the note secured by mort- 
gage to the Bank of Pinehurst. Then, again, Garner made a covenant 
with Shields that he would “warrant and defend the said title to the 
same against the lawful claims of all persons whomsoever.” We think 
under the facts and circumstances there was such a trust relationship 
existing that the defendant is estopped to claim title to the land in 
controversy. 

In Speight v. Trust Co., 209 N. C., 563, a wife was surety on the 
note of her husband and executed a mortgage on her land as security 
for his debt, and the husband subsequently bought the land at a sale 
under the mortgage, paid off the debt with his own money, and took 
title to the land to himself. This Court held that a court of equity will 
impress on the legal title thus acquired a trust in favor of the wife, 
quoting at pp. 565-566, from Pomeroy on Equity Jurisprudence, sec. 
1044, as follows: “Constructive trusts include all those instances in 
which a trust 1s raised by the doctrines of equity for the purpose of 
working out justice in the most efficient manner, where there is no inten- 
tion of the parties to create such a relation, and in most cases contrary 
to the intention of the one holding the legal title, and where there is no 
express or implied, written or verbal, declaration of the trust. They 
arise when the legal title to property is obtained by a person in violation, 
express or implied, of some duty owed to the one who is equitably 
entitled, and when the property thus obtained is held in hostility to his 
beneficial rights of ownership.” Bechtel v. Bohannon, 198 N. C., 730 
(732-3). 

We have here a debt which Garner’s estate owed ard he and his 
executor were in duty bound to pay. The total due of $221.00 and inter- 
est from 30 May, 1935, without notice to the executor of iShields, or the 
heirs at law, and contrary to the express warranty in the deed, defend- 
ant as executor purchased the land, worth not less than $2,000, and now 
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claims same. In good conscience, equity, and justice this cannot be 
done. He holds the legal title as trustee for the plaintiffs and is 
estopped to claim an adverse title against plaintiffs. The judgment 
provides for the payment of one-half by each, which is fair dealing and 
honesty—not the best policy but the only policy in dealings between 
man and man, 

The defendant cites Jones v. Myatt, 153 N. C., 225 (230), where it 1s 
said: “It is settled by several decisions of this Court that actual parti- 
tion merely designates the share of the tenant in common and allots it to 
him in severalty. Harrison v. Ray, 108 N. C., 215; Harrington v. 
Rawls, 186 N. C., 65; Carson v. Carson, 122 N. C., 645. It does not 
create or manufacture a title.’ Power Co. v. Taylor, 191 N. C., 329, 
Burroughs v. Womble, 205 N. C., 482 (434); Insurance Co. v. Dial, 
209 N. C., 339 (348). These cases are not applicable to the present 
case. When Garner made the deed to Shields the Bank of Pinehurst 
had a lien on the property and Garner, with knowledge that he and 
Shields were both liable on same, expressly covenanted that he would 
warrant and defend the title to the same against the lawful claims of all 
persons whomsoever. In the face of this warranty it would be inequit- 
able and unconscionable for his executor to buy in the land when the 
Bank of Pinehurst sold same. There was a trust relationship, and he 
is estopped to do this. In Bailey v. Howell, 209 N. C., 712 (715), it is 
said: “The acquisition of an outstanding adverse title by one of the 
tenants in common, who is in possession, inures to the benefit of all. 
And this rule apples to tax sales. Tiffany Real Prop., sec. 201. 
Goralski v. Postuski, 179 Tll., 177, 20 Am. St. Rep., 98.” 

In the present case, we think, under all the facts and cireumstances, 
there was such a trust relationship that forbids a hostile attitude. The 
instant case is different from Hverhart v. Adderton, 175 N. C., 403. 

For the reasons given, the judgment in the court below is 


Affirmed. 





MARY C, PARRISH v. THE BOYSELL MANUFACTURING 
COMPANY ET AL, 


(Filed 16 December, 1936.) 


1. Master and Servant § 23: Principal and Agent § 10—Liability of mas- 
ter or principal for wrongful acts of servant or agent. 


A master or principal is liable for torts committed by his servant or 
agent in the scope of his employment and in furtherance of the superior’s 
business, or which are authorized or ratified by the superior, but the 
master or principal is not liable to third persons for wrongful acts of the 
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servant or agent committed outside the legitimate scope o2 the employment 
and without specific authority from or ratification by the superior. 


2. Principal and Agent § 7— 


Testimony of declarations of an alleged agent are incompetent to prove 
either the fact of agency or the nature and extent of te authority, but 
the direct testimony of the alleged agent is competent on either question. 


3. Same—Evidence held to disclose that agent was not authorized to im- 
prison plaintiff. 

Plaintiff testified that the individual defendant, an assistant superin- 
tendent, stated she had talked with the manager of the corporate defend- 
ant over the phone and had been authorized to seareh plaintiff and others 
for wages paid two employees which had been lost. Tule individual de- 
fendant testified that she had not been authorized to search plaintiff. 
Held: The testimony of the declarations of the individual defendant was 
incompetent as hearsay, while her direct testimony as to the nature and 
extent of her authority was competent, and the competert evidence estab- 
lishes that the corporate defendant did not authorize o1 ratify the indi- 
vidual defendant’s act of searching plaintiff. 


4. Master and Servant § 23: Principal and Agent § 10—LEvidence held to 
disclose that search of plaintiff was outside scope of ajyent’s authority. 


The evidence disclosed that the wages of two employees which had been 
paid them by the corporate defendant had been lost and that all employees 
in the room had been searched in an effort to recover the money, and 
plaintiff contended that she did not voluntarily submit to the search but 
was forced to submit thereto by the assistant superintendent of the corpo- 
rate defendant. Held: The money did not belcng to the corporate de- 
fendant, but to the two employees who had lost it, and the search of 
plaintiff was outside the scope of the assistant superinter.dent’s authority, 
the recovery of the money not being in furtherance of the corporate de- 
fendant’s interest, or within the scope of the assistant superintendent’s 
authority. 


5. False Imprisonment § 2— 

Conflicting evidence on the question of whether the irdividual defend- 
ant forced plaintiff to submit to a search for money of two employees 
which had been lost, takes the case to the jury as to the individual defend- 
ant, and the fact that the liability of the corporate defendant was errone- 
ously submitted to the jury in the action cannot avail the individual 
defendant. 

6. False Imprisonment § 1— 


Involuntary restraint and its unlawfulness are the two essential ele- 
ments of the offense of false imprisonment, which generally include assault 
and battery, and must include a technical assault at leas:, 


Appra by defendants from Hill, Special Judge, at May Term, 1936, 
of GasTon. 

Civil action for false imprisonment or false arrest. 

The corporate defendant is engaged in the manufacture of rugs, mats, 
bedspreads, ete., and employs a number of women, 40 or 50, to operate 
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its sewing machines. The night shift works from 5:15 p.m. to 1:45 
a.m., with half an hour for lunch from 9:30 to 10:00 o’clock. The 
plaintiff was so working on the night of 8 February, 1936, when Miss 
Elaine Tucker, “Assistant Superintendent in Charge of the Girls’ 
Room,” or “Instructor” to see that right colors are used, announced that 
two'of the girls had lost their weekly wages, which had been paid to 
them that night, and suggested that a search be made to see if the money 
could be found. This was done. They went through each spread which 
had been made that night. 

Plaintiff testifies: “Miss Tucker said that she had talked with Mrs. 

Fuller over the phone and that Mrs. Fuller had given her instructions to 
fasten the doors and search everyone. (Objection and motion to strike; 
overruled; exception.) . . . Isaid, ‘Well, she can’t do that.’ 
I told Miss Tucker that I did not want to be searched and that I did fee 
have the money and knew nothing about it. . . . Then I said, ‘Well, 
if it has to be done and I can’t go home, come on and let’s get through 
with it, so that I can go home. . . . It was after 2 o’clock and we 
went over into another room where Miss Tucker searched me. . . . 
Miss Tucker said she had called two policemen.” 

Cross-examination: “We were all wanting the girls to get their 
money. We were all willing to codperate. I wanted to be free from 
suspicion, but I was not willing to be searched.” 

Miss Tucker’s testimony is somewhat different: “All the employees 
in the room unanimously asked to be searched. No one objected to being 
searched. Mrs. Parrish asked to be searched. . . . I did not touch 
her; she asked me the second time to search her. . . . I did not 
have authority to search them. . . . J was not carrying out Mrs. 
Fuller’s instructions.” 

Mrs. L. B. Fuller is secretary and treasurer and local manager of the 
corporate defendant. She was at home on the night in question, con- 
fined to her bed with the “Flu.” She knew nothing of the occurrence 
until it was all over. Miss Tucker never talked with her until after the 
search had been made, and no authority was given to Miss Tucker to 
make the search. ‘The Boysell Company had no interest in this money. 

It did not belong to the Boysell Company, but to the girls. 
Neither was it of any benefit to Elaine or myself whether they 
found it.” No money was ever found. 

At the close of all the evidence, the motion for judgment of nonsuit 
was allowed as to Mrs. L. B. Fuller, and overruled as to the other 
defendants. 

The jury, in response to issues submitted, found that the plaintiff had 
been “unlawfully arrested and falsely imprisoned” by the defendants, 
Elaine Tucker and the Boysell Company, and awarded compensatory 
damages in the sum of $116.00. 
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Judgment for plaintiff, from which the defendants appeal, assigning 
errors. 


A. EB. Woltz and A. C. Jones for plaintiff, appellee. 
S. B. Dolley and P. W. Garland for defendants, appellants. 


Stacy, C. J., after stating the case: Two questions are presented by 
the appeal of the corporate defendant. 

1. Was Elaine Tucker acting within the course of her employment or 
the scope of her authority as an employee of the defendant company in 
searching the plaintiff? The answer is, “No.” Lamm v. Charles Stores 
Co., 201 N. C., 184, 159 S. E., 444; Daniel v. R. R., 186 N. C., 517, 
48 8. E., 816. 

2. Was Miss Tucker specifically authorized to make the search in 
question? The answer 1s, “No.” 

We had occasion to examine anew the meaning of the expression 
“course of employment,” or “scope of authority,” as appled to variant 
fact situations, in the recent cases of Robertson v. Power Co., 204 N. C,, 
359, 168 S. E., 415; Lamm v. Charles Stores Co., supra; Dickerson »v. 
Refining Co., 201 N. C., 90, 159 S. E., 446; Martin v. Bus Co., 197 
N. C., 720, 150 8S. E., 501; Grier v. Grier, 192 N. C., 760, 1385 S. E., 
852; Gallop v. Clark, 188 N. C., 186, 124 8. E., 145. An exhaustive 
discussion of the subject appears in Stewart v. Lbr, Co., 146 N. C., 47, 
59 8. E., 545. See, also, Sawyer v, HL. ., 142 N. C., 1, 548, E., 793. 

“A servant is acting in the course of his employment when he is 
engaged in that which he was employed to do, and is at the time about 
his master’s business. He is not acting in the course of his employment 
if he is engaged in some pursuit of his own. Not every deviation from 
the strict execution of his duty is such an interpretation cf the course of 
employment as to suspend the master’s responsibility; but, if there is a 
total departure from the course of the master’s business, the master is 
no longer answerable for the servant’s conduct.” Tiffany on Agency, 
p. 270. 

It is elementary that the master is responsible for the tort of his 
servant which results in injury to another when the servant is acting by 
authority or within the scope of his employment and about the master’s 
business. oberts v. A. #., 148 N. C., 176, 55 8S, E., 509. Thus, where 
a servant, acting with authority or within the scope of hits employment, 
wrongfully procures the arrest of a person, the master is hable in dam- 
ages for such arrest and imprisonment. The position finds support in the 
following cases: Brockwell v. Tel. Co., 205 N. C., 474, 171 8. E., 784; 
Kelly v. Shoe Co., 190 N. C., 406, 180 S. E., 32; Beley v. Stone, 174 
N. C., 588, 948. E., 434; Bucken v. BR. #., 157 N. C., 443, 73 S. E., 137; 
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Berry v. R. R., 155 N. C., 287, 71 S, E., 322; Jackson v. Tel. Co., 139 
N. C., 847, 51S. E., 1015; Lovick v. R. R., 129 N. C., 427, 40 5. E., 191; 
Hussey v. R. R., 98 N. C., 34, 38. E., 923; Sawyer v. Jarvis, 35 N. C., 
179; Annotation, 35 A. L. R., 647; 25 C. J., 500. 

On the other hand, it is equally well established that the master 1s not 
liable if the tort of the servant which caused the injury occurred while 
the servant was engaged in some private matter of his own, or outside the 
legitimate scope of his employment, and without specific authority from 
the master. Buchen v. R. R., supra. As illustrative of this position, 
the following cases are apposite: Hillis v. Trust Co., 209 N. C., 247, 188 
S. E., 368; Lamm v. Charles Stores Co., supra; Butler v. Mfg. Co., 182 
N. C., 547, 109 S. E., 559; Powell v. Fiber Co., 150 N. C., 12, 68 5. E., 
159; West v. Groc. Co., 1388 N. C., 166, 50 S. E., 565; Daneel v. FR. R., 
supra; Moore v. Cohen, 128 N. C., 845, 88 S. E., 919. 

Coming, then, to the record before us, it is a rule of universal accept- 
ance that extrajudicial declarations of an alleged agent are inadmissible 
to establish either the fact of agency or its nature and extent, such 
statements being regarded as hearsay and offered for the purpose of 
proving the truth of the factual matter therein asserted. S. v. Lassiter, 
191 N. C., 210, 1318. E., 577; Fay v. Crowell, 184 N. C., 415, 1148. E., 
529; Adams v. Foy, 176 N. C., 695, 97 S. E., 210; Jackson v. Tel. Co., 
supra; West v. Grocery Co., supra; Daniel v. BR. #., supra; Summerrow 
v. Baruch, 128 N. C., 202, 38 8S. E., 861; Taylor v. Hunt, 118 N. C.,, 
168, 24 S. E., 359; Gilbert v. James, 86 N. C., 245; Annotation, 80 
A. L. R., 604; 2 Am. Jur., 352. “That an agency must be proven 
alwunde the declarations of the alleged agent is elementary law (Grandy 
v. Ferebee, 68 N. C., 362; Taylor v. Hunt, 118 N. C., 168), and this is 
true both as to the establishment of the agency and the nature and extent 
of the authority’—Clark, C. J., in West v. Grocery Co., supra. Hence, 
the testimony of the plaintiff, quoting Miss Tucker as saying “she had 
talked with Mrs. Fuller over the phone and Mrs. Fuller had given her 
instructions to fasten the doors and search everyone” was inadmissible as 
against the Boysell Company, and should have been excluded as to it. 
It will be disregarded in considering the appeal of the corporate defend- 
ant. Jason v. Texas Co., 206 N. C., 805, 175 S. E., 291. 

Conversely, proof of agency, as well as of its nature and extent, may 
be made by the direct testimony of the alleged agent. Therefore, the 
testimony of Miss Tucker was competent. Jones v. Light Co., 206 N. C., 
862, 175 8. E., 167; Allen v. Rk. #., 171 N. C., 839, 88 8. E., 492; 
Sutton v. Lyons, 156 N. C., 3, 72 8. E., 4; 8. v. Yellowday, 152 N. C., 
7938, 67 S. E., 480; Hill v. Bean, 150 N. C., 436, 648. E., 212; Machine 
Co, v. Seago, 128 N. C., 158, 38 S. E., 805; 2 Am. Jur., 353, 
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Viewed in the hght of the above principles, it appears that the record 
is barren of any authorization or ratification on the part of the Boysell 
Company of plantiff’s alleged arrest and imprisonment. Dickerson v. 
Refining Co., supra. It is the holding in Md. Cas. Co. v. Woolley, 36 
Fed. (2d), 460, that “liability of the principal for act of the agent in 
causing false arrest or imprisonment is dependent on whether principal 
previously authorized or subsequently ratified act, and whether act was 
within scope of agent’s employment.” All the competent evidence tends 
to show that Miss Tucker was without authority from her employer to 
make the search in question; also that she went beyond the course of 
her employment and for the moment departed from her master’s busi- 
ness, Crver v. Grier, supra. It was no part of her duty to recover the 
lost wages of the two employees, even if it had been the money of her 
employer, which it was not. The money belonged to the two girls who 
had lost it, and not to the defendants. It would not have profited them 
had the money been found. Its loss was not their loss. “ ‘In the ab- 
sence of express orders to do an act, in order to render the master lable, 
the act must not only be one that pertains to the business, but must also 
be fairly within the scope of the authority conferred by the employment.’ 
Wood, Master and Servant, 546. For illustration, a clerk to sell goods 
suspects that goods have been stolen, and causes an arrest to be made. 
The master is not lable for the imprisonment or for the arrest, because 
the arrest was an act which the clerk had no authority to do for the 
master, express or implied”—VFaircloth, C. J., in Willis v. R. R., 120 
N. C., 508, 26 8. E., 784. 

It follows, therefore, from what is said above, the demurrer to the 
evidence interposed by the corporate defendant should hav2 been allowed. 

The case against Elaine Tucker stands on a different footing. She 
assumed responsibility for the search, and while the plaintiff, on cross- 
examination, very nearly testifies to a voluntary search, which would 
have rendered it harmless on the principle of volenti non fit injurta, 
Riley v. Stone, supra, still, taken as a whole, the evidence on the point is 
sufficiently equivocal to require its submission to the jury. It is unfor- 
tunate, perhaps, that the corporate defendant was allowed to remain in 
the case, nevertheless, as presently presented, this cannot avail the indi- 
vidual defendant. As to her, the demurrer to the evidence was properly 
overruled. Ailey v. Stone, supra. 

“False imprisonment is the illegal restraint of the person of any one 
against his will”’—Ashe, J., in S. v. Lunsford, 81 N. C., 528. It gener- 
ally includes an assault and battery, and always, at least, a technical 
assault. S. v. Reavis, 113 N. C., 677, 18 S. E., 388. Involuntary re- 
straint and its unlawfulness are the two essential elements of the offense. 
Riley v. Stone, supra; 25 C. J., 443; 11 R. C. L., 791. Where no force 
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or violence 1s actually used, the submission must be to a reasonably ap- 
prehended force. Powell v. Fiber Co., supra, 

The result, then, is an afirmance in part and a reversal in part of 
the judgment below. The costs of the appeal will be divided between the 
plaintiff and the individual defendant. 

On appeal of the Boysell company, Reversed. 

On appeal of Elaine Tucker, No error. 








LUMBERMEN’S MUTUAL CASUALTY COMPANY, C, M. ALURED, AnpD 
HENRY E. FISHER, Trusree ror C. M. ALLRED ann LUMBERMEN’S 
MUTUAL CASUALTY COMPANY, v. UNITED STATES FIDELITY AND 
GUARANTY COMPANY. 


(Filed 16 December, 1936.) 


1. Torts § 6——Insurer of one joint tort-feasor paying judgment held not 
entitled to assignment of judgment as against insurer of other tort- 
feasor. 


A person injured in a collision between two cars obtained judgment 
against the drivers of the cars as joint tort-feasors. Thereafter, the 
injured person sued the driver of one of the cars and the insurer in a 
liability policy on the car driven by him, and the insurer paid the total 
amount of the judgment, and had one-half the judgment assigned to a 
trustee for its benefit, and instituted this action against the insurer in a 
policy of liability insurance on the other car, contending that it was 
entitled to contribution under the provisions of C. S., 618. Held: The 
statute providing for contribution among joint tort-feasors does not apply 
to insurers of joint tort-feasors, and the demurrer of defendant insurer 
was properly granted on the allegations in plaintiff insurer’s action to 
force contribution. 


2. Insurance § 51—Insurer of one joint tort-feasor paying judgment held 
not entitled to subrogation as against insurer of other tort-feasor. 

The right to contribution among joint tort-feasors exists solely by pro- 
vision of statute, C. 8., 618, and an insurer of one joint tort-feasor paying 
the judgment recovered against both joint tort-feasors is not entitled to 
equitable subrogation as against the insurer of the other tort-feasor, 
there being no relation between the tort-feasors outside the provision of 
the statute upon which the doctrine of equitable subrogation can be based, 
and the insurers of the tort-feasors not coming within the provision of 
the statute in regard to contribution. 


Sracy, C. J., took no part in the consideration or decision of this case. 


AppEax by plaintiffs from Shaw, Emergency Judge, at June Term, 
1936, of MreckLensure. Affirmed. 
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The facts alleged in the complaint in this action are as follows: 

An action entitled “Janet Gaffney v. Z. B. Phelps, John Wilson, 
G. R. Leiter, and C. M. Allred,” begun in the Superior Court of Meck- 
lenburg County, and pending therein, was tried at June Term, 1934, of 
said court. 

The action was to recover damages for personal injuries suffered by 
the plaintiff as the result of a collision between two automobiles in the 
city of Charlotte, on 20 August, 1933, one owned by the defendant Z. 3. 
Phelps and driven by the defendant John Wilson, and the other owned 
by the defendant G. R. Leiter and driven by the defendant C. M. Allred. 
Tt was alleged in the complaint that the collision was caused by the joint 
and concurrent negligence of the drivers of the said automobiles. 

At the close of the evidence, on the motion of the defendants Z. B. 
Phelps and G. R. Leiter, the action was dismissed as to said defendants 
by a judgment as of nonsuit. 

On the verdict, there was a judgment that the plaintiff Janet Gaffney 
recover of the defendants John Wilson and C. M. Allred the sum of 
$5,000 as damages for the personal injuries which the pleintiff suffered 
as the result of the collision. The jury found that the collision and the 
resulting personal injuries suffered by the plaintiff were caused by the 
joint and concurring negligence of the defendants John Wilson and 
C. M. Allred. On the appeal of the defendant C. M. Allred to the 
Supreme Court of North Carolina, the judgment was afhrmed. See 
Gaffney v. Phelps et al., 207 N. C., 558, 178 8. E., 231. 

After the judgment was affirmed by the Supreme Court, an execution 
was issued on the judgment against the defendant John Wilson. This 
execution was returned unsatisfied, because of the insolver.cy of the said 
defendant. 

At the date of the collision, which resulted in the personal injuries 
suffered by the plaintiff, the automobile owned by the defendant G. R. 
Leiter, and driven by the defendant C, M. Allred, was covered by a policy 
of liability insurance issued by the Lumbermen’s Mutual Casualty Com- 
pany, and the automobile owned by the defendant Z. B. Phelps, and 
driven by the defendant John Wilson, was covered by a policy of lia- 
bility imsurance issued by the United States Fidelity and Guaranty 
Company. Each of said policies of insurance contained the “omnibus 
clause” by which the insurer agreed to pay any judgment recovered 
against the owner of the automobile or against any person driving the 
automobile with the permission of the owner, for damages caused by the 
operation of the automobile covered by the policy. 

After the execution against the defendant John Wilson had been 
returned unsatisfied, because of his insolvency, the plaintiff Janet Gaff- 
ney instituted an action in the Superior Court of Mecklenburg County 
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against the Lumbermen’s Mutual Casualty Company and C. M. Allred, 
to recover of said defendants the amount of her judgment, to wit : $5,000. 
After the institution of said action, on motion of the defendants, the 
United States Fidelity and Guaranty Company and John Wilson were 
made parties defendant in the action, and the defendant Lumbermen’s 
Mutual Casualty Company filed a cross complaint in said action, pray- 
ing that it recover judgment against the defendants, United States 
Fidelity and Guaranty Company and John Wilson, for the sum of 
$2,500, one-half the amount of the judgment which the plaintiff Janet 
Gaffney had recovered against the defendants John Wilson and C. M. 
Allred, at June Term, 1934, of the Superior Court of Mecklenburg 
County. The defendant United States Fidelity and Guaranty Company 
demurred to the said cross complaint. Judgment overruling the de- 
murrer was reversed on the appeal of the defendant United States 
Fidelity and Guaranty Company to the Supreme Court of North Caro- 
lina. See Gaffney v. Casualty Company et al., 209 N. C., 515, 184 
S. E., 46. 

After the demurrer of the defendant United States Fidelity and 
Guaranty Company to the cross complaint of the defendant Lumbermen’s 
Mutual Casualty Company had been sustained, and the action dismissed 
as to the defendant United States Fidelity and Guaranty Company, the 
defendants, Lumbermen’s Mutual Casualty Company and C. M. Allred, 
paid the judgment recovered at June Term, 1934, of the Superior Court 
of Mecklenburg County for the sum of $5,000, and caused said judgment 
to be assigned by the plaintiff Janet Gaffney to Henry E. Fisher, 
trustee for C. M. Allred and Lumbermen’s Mutual Casualty Company. 

The defendant John Wilson did not file an answer to the cross com- 
plaint of the defendant Lumbermen’s Mutual Casualty Company. Judg- 
ment by default was rendered against the defendant John Wilson and in 
favor of the defendants, Lumbermen’s Mutual Casualty Company and 
C. M. Allred, for the sum of $2,500. 

At the date of the collision, which resulted in personal injuries suf- 
fered by Janet Gaffney for which she recovered judgment against John 
Wilson and C, M. Allred, at June Term, 1934, of the Superior Court of 
Mecklenburg County, the defendant John Wilson was driving the auto- 
mobile owned by Z. B. Phelps and covered by the policy of insurance 
issued by the United States Fidelity and Guaranty Company, with the 
permission of the owner. 

On the foregoing facts, the plaintiffs in this action pray judgment 
that they recover of the defendant United States Fidelity and Guaranty 
Company the sum of $2,500, with interest from 4 June, 1934, and costs. 

The action was heard on the demurrer of the defendant to the com- 
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plaint on the ground that the facts stated therein are not sufficient to 
constitute a cause of action. The demurrer was sustained and the action 
dismissed. 

The plaintiffs appealed to the Supreme Court, assigning as error the 
judgment dismissing the action. 


Goebel Porter for plaintiffs. 
J. Laurence Jones for defendant. 


Connor, J. On their appeal to this Court, the plaintifts contend that 
there ig error in the judgment dismissing their action against the de- 
fendant, for that the facts alleged in the complaint are sufficient to con- 
stitute a cause of action under the provisions of C. 8., 618. This con- 
tention cannot be sustained. 

The facts alleged in the complaint in this action are substantially the 
same as the facts alleged in the cross complaint in the action instituted 
in the Superior Court of Mecklenburg County by “Janet Gaffney v. 
Lumbermen’s Mutua] Casualty Company and others.” A judgment over- 
ruling the demurrer filed by the defendant herein to the cross complaint 
of the Lumbermen’s Mutual Casualty Company in that action was re- 
versed by this Court. See Gaffney v. Casualty Company et al., 209 
N. C., 515, 184 8. E., 46. In the opinion in that case by Schenck, J., 
it is said: 

“The provisions of section 618 of the Consolidated Statutes, all of 
which are designed to furnish relief or protection to two classes of per- 
sons and no others, namely, joint judgment debtors and joint tort- 
feasors, are as follows: (1) Those who are jointly liab.e as judgment 
debtors, either as joint obligors or as joint tort-feasors, may pay the 
judgment and have it transferred to a trustee for their benefit, and such 
transfer shall have the effect of preserving the hen of the judgment 
against the judgment debtor who does not pay his proportionate part 
thereof to the extent of his liability; (2) joint tort-feasors against whom 
judgment has been obtained may, in a subsequent action therefor, enforce 
contribution from all other joint tort-feasors who were not made parties 
to the action in which the judgment was taken; (3) joint tort-feasors 
who are made parties defendant, at any time before judgment is ob- 
tained, may, upon motion, have the other joint tort-feasors made parties 
defendant; (4) joint judgment debtors, who do not agree as to their 
proportionate liability, by petition in the cause, in which it is alleged 
that any other joint judgment debtor is insolvent or a nonresident and 
cannot be forced under execution to contribute to the payment of the 
judgment, may have their proportionate liability ascertained by court 
and jury; and (5) joint judgment debtors who tender payment of judg- 
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ment and demand in writing transfer thereof to trustee for their benefit, 
and are refused such transfer by judgment creditors, may not hereafter 
have execution against him upon said judgments. 

“The allegations of the cross actions of the defendant Lumbermen’s 
Mutual Casualty Company, and of the defendant C. M. Allred, fail to 
bring the defendant United States Fidelity and Guaranty Company 
within any of the foregoing provisions, since the guaranty company 1s, 
under said allegations, neither a joint tort-feasor nor a joint judgment 
debtor with the casualty company, or with Allred—nor with anvone else. 
There is no allegation that the guaranty company has committed any 
tort, or that any judgment has been taken against it. Such liability as 
the guaranty company has to any of the parties to this action, or to the 
former action, exists by virtue of its policy issued to Z. B. Phelps, and 
is purely contractual. A most liberal construction of the statute will 
not permit the writing into it of the hability of the insurance carrier 
of tort-feasors when only tort-feasors and judgment debtors are num- 
bered therein.” 

The decision of this Court in Gaffney v. Casualty Co., supra, 1s con- 
elusive against the first contention of the plaintiffs. 

The plaintiffs further contend that there is error in the judgment, for 
that the facts alleged in the complaint are sufficient to constitute a cause 
of action against the defendant for contribution on the equitable prin- 
ciple of subrogation, without regard to the provisions of C. S., 618. 
This contention cannot be sustained. 

There is no relationship between joint tort-feasors which entitles one 
joint tort-feasor to contribution from the other joint tort-feasor. Neither 
1s liable as surety for the other. Each is lable for the damages caused 
by their joint and concurring negligence. But for the statute, neither is 
entitled to contribution from the other. 

In the instant case the defendant is hable only under its contract. 
There is no provision in the contract which extends its hability to include 
the plaintiffs, or either of them. See Peeler v. Casualty Co., 197 N. C., 
286, 148 S. E., 261. 

There is no error in the judgment. 


Affirmed. 


Stacy, C. J., took no part in the consideration or decision of this case. 
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D. O. COWAN vy. SECURITY LIFE AND TRUST COMPANY. 
(Filed 16 December, 1936.) 


1. Usury § 1—C. S., 6291, does not exempt insurance companies from the 
provisions of C. S., 2305, or C. S., 2306. 


Cc. S., 6291, providing that where an insurance company requires as a 
condition precedent to the lending of money that the borrower take out 
a policy of life insurance and assign it to insurer as security for the loan, 
the premiums paid on such policy shall not be considered as interest on 
the loan when such premiums do not exceed premiums charged on like 
policies issued to persons who do not obtain loans, is held not to exempt 
insurance companies from the provisions of C. S., 2805, 2306, relating to 
usury, the purport and effect of the statute being merely to allow insur- 
ance companies to require as a condition precedent to the loan of money 
that the borrower take out a policy of insurance and assign same as 
security for the loan, and the statute does not authorize insurance com- 
panies to charge interest in excess of six per cent on loans made by them, 
C. S., 2305, or exempt insurance companies from the penalties for usury 
when such companies charge an illegal rate of interest on loans, C. S., 
2306. If C. S., 6291, did provide that insurance companies should be 
exempt from C. S., 2305, 2306, it would be void. N. C. Const., Art. I, 
sees. 7 and 381. 


2. Same—Endowment policy held life insurance policy within meaning 
of C. S., 6291. 


A ten-year endowment policy comes within the provisions of C. S., 6291, 
allowing insurance companies to require a borrower to take out and assign 
a life insurance policy to the insurer as collateral security for a loan, 
when such endowment policy provides that the face amount thereof shall 
be paid to the beneficiary if insured dies during the ten-y2ar period while 
the policy is in force. 


3. Usury § 2—Insurance company requiring borrower to take out life 
policy held not subject to penalty for usury. 


An insurance company required a borrower to execute a deed of trust 
on realty and to take out an endowment life insurance policy and to 
assign same as collateral security as a condition precedent to making the 
loan. The borrower paid the premiums for a number of years, and then 
canceled the policy, and had the cash surrender value credited to the 
loan. Held: The borrower may not recover the penalty for usury upon 
his contention that the amount the insurance company reserved upon the 
cancellation of the policy as its profit therefrom, and interest on the 
premiums paid, were amounts received by the insurance company as 
interest in excess of the six per cent interest charged on the note, since 
C. 8., 6291, expressly authorizes insurance companies to require a bor- 
rower to take out and assign a life insurance policy as a condition prece- 
dent to making a loan. 


Appra by plaintiff from Alley, J., at March Term, 1936, of Irzprtu. 
Affirmed. 
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This is an action to recover the statutory penalty for usury. C. 5., 
2306. 

The action was begun in the Superior Court of Iredell County on 
5 December, 1935. 

The facts alleged in the complaint as constituting plaintiff’s cause of 
action are as follows: 

1. On 12 February, 1926, the plaintiff D. O. Cowan and his wife, 
Mary O. Cowan, residents of Iredell County, North Carolina, executed 
their note by which they promised to pay to the order of the defendant 
Security Life and Trust Company, at its home office in the city of 
Winston-Salem, N. C., on 12 February, 1936, the sum of $7,500, with 
interest from date on said sum at the rate of six per centum per annum, 
payable semiannually. The consideration for said note was the sum of 
$7,500, which was loaned by defendant to plaintiff, at the date of said 
note, at his request, and pursuant to his application to the defendant for 
said loan. 

2. Simultaneously with the execution of said note, and for the purpose 
of securing the payment of the same, according to its terms, the plaintiff 
and his wife executed a deed of trust by which they conveyed to George 
A. Grimsley, trustee, certain lots of land situate in the city of States- 
ville, in Iredell County, North Carolina, together with the buildings 
located on said lots of land, all of which are fully described in said deed 
of trust. The property conveyed by said deed of trust at the date of its 
execution was reasonably worth the sum of $15,000, and was full and 
adequate security for the payment of said note. The deed of trust was 
duly recorded in the office of the register of deeds of Iredell County. 

3. By the terms of said deed of trust, and in order to protect and 
maintain the security provided therein for said note, the plaintiff agreed 
to pay all taxes and assessments levied on said property, to keep the 
buildings located on said lots of land insured against loss by fire in the 
sum of $6,500, and to assign the policy or policies providing such insur- 
ance to the defendant. The payment by the plaintiff of said taxes and 
assessments and of the premiums for said insurance was secured by said 
deed of trust. These agreements have been fully performed by the 
plaintiff. 

4, As a condition precedent to its making said loan, the defendant 
required the plaintiff to agree to apply for and to procure from the 
defendant a ten-year endowment policy of insurance on his life, for the 
face amount of $7,500, and to assign said policy when issued to the 
defendant as additional security for said loan. The defendant further 
required the plaintiff to agree that he would pay the premiums on said 
policy as the same became due, and that upon his failure to pay said 
premiums, in accordance with said agreement, the note should become 
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due and payable and the condition of said deed of trust should be broken, 
at the option of the defendant. The plaintiff applied for and procured 
said policy and, immediately upon its issuance, assigned the same to the 
defendant in accordance with his agreement with the defendant. 

5. From the date of its issue, to wit: 12 February, 1926, to 17 Octo- 
ber, 1934, the plaintiff paid to the defendant as premiums on said policy 
of life insurance the total sum of $4,990.47, and thereby kept the said 
policy of hfe insurance in full force and effect according to its terms 
and provisions, 

6. On 22 May, 1935, the plaintiff surrendered said policy of life insur- 
ance, and the same was duly canceled by the defendant. Upon the sur- 
render and cancellation of said policy of life insurance, the defendant, 
out of the amount then due the plaintiff under its terms and provisions, 
applied the sum of $4,402.50 as a payment on the principal and accrued 
interest on said note, and retained and reserved the balance, to wit: 
The sum of $587.97, as its profit on its contract with the laintiff. 

The premiums charged by the defendant and paid by the plaintiff for 
said policy of life insurance were the highest premiums charged by the 
defendant for any type or kind of policy issued by it. The cash sur- 
render values of said policy from year to year were the h:ghest provided 
in any type or kind of policy issued by the defendant. The sums paid 
by the plaintiff to the defendant, from time to time, as premiums on said 
policy were not applied by the defendant as payments on said note, nor 
did the defendant credit the plaintiff with interest on seid sums. The 
interest on said sums from the dates of their respective payments to 
22 May, 1935, amounts to the sum of $1,921.28, which sum has been 
retained and reserved by the defendant as profit upon its contract with 
the plaintiff. 

7. The plaintiff paid to the defendant, on the principal of his note, on 
22 May, 1935, out of the proceeds of the insurance policy on his life, 
which was surrendered and canceled at said date, the sum of $3,938.94; 
the balance of said principal, to wit: The sum of $3,561.06, was paid on 
22 August, 1935. 

The plaintiff has paid all the interest which accrued on his note from 
its date to its final payment, the amount of said interest paid during the 
two years next preceding the commencement of his action being $999.95. 

It is alleged in paragraph 14 of the complaint “that the sum of 
$587.97, and the sum of $1,921.63, retained and reserved bv the defendant 
on 22 May, 1935, were in truth and in fact compensation for the use of 
the money loaned to the plaintiff in addition to the legal rate of interest 
prescribed by law, and that the defendant at the time of making said 
loan intended to profit by the sale of said insurance policy in addition 
to the interest paid as herein alleged.” 
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On these facts the plaintiff demands judgment that he recover of the 
defendant the sum of $7,017.30, the same being twice the amount 
charged, retained, and reserved by the defendant as interest in excess of 
the legal rate on the loan made by the defendant to the plaintiff. 

The action was heard on defendant’s demurrer ore tenus to the com- 
plaint, on the ground, among others, that by reason of the provisions of 
C. 8., 6291, the facts stated therein are not sufficient to constitute a 
cause of action. 

The demurrer was sustained. The plaintiff excepted and appealed to 
the Supreme Court, assigning as error the judgment in accordance with 
the ruling of the trial court on defendant’s demurrer ore tenus. 


Raymer & Raymer and Dewey L. Raymer, Jr., for plaintiff. 
Jack Joyner, Manly, Hendren & Womble, and I. #. Carlyle for 
defendant. 


Connor, J. The first contention of the plaintiff on his appeal to this 
Court is that C. S., 6291, which is chapter 8, Public Laws of North 
Carolina, 1915, as amended by chapter 61, Public Laws of North Caro- 
lina, 1917, 1s void, for that its enactment was in violation of section 7, 
Article I, of the Constitution of North Carolina, which is as follows: 

“No man or set of men are entitled to exclusive or separate emolu- 
ments or privileges from the community but in consideration of public 
services,” 

If the effect of C. S., 6291, is to exempt insurance companies from 
the provisions of C. §., 2305, which provides that the legal rate of inter- 
est in this State shall be six per centum per annum, for such time as 
interest may accrue, and no more, and also from the provisions of C. S., 
2306, which prescribes penalties for usury, and thereby to authorize 
insurance companies to charge, retain, or receive interest on loans made 
by them in this State at a greater rate of interest than six per centum 
per annum, this contention must be sustained. See Hdgerton v. Hood, 
Comr., 205 N. C., 816, 172 8. E., 481; Plott v. Ferguson, 202 N. C., 446, 
163 S. E., 688; Jlotley v. Warehouse Co., 122 N. C., 347, 80 S. E., 3; 
Rowland v. B. & L. Assn., 116 N. C., 877, 22 8. E., 8; Meroney v. 
B. & DL, Assn., 116 N. C., 882, 21 8. E., 924; and Stmonton v. Lanier, 
71 N. C., 503. In the last cited case it is said that if the provision in 
the charter of the Bank of Statesville, which was involved in that case, 
must be construed as authorizing the bank to charge, retain, or receive 
interest at a greater rate than six per centum per annum, as contended 
by the plaintiff, then such provision was void, for the reason that it was 
in violation of section 7, and also of section 31, of Article I of the 
Constitution of this State. 
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If C. S., 6291, is void, then the judgment in the instant case must be 
reversed on the authority of Carter v. Insurance Co., 122 N. C., 338, 
30 8. E., 341; Maller v. Insurance Co., 118 N. C., 612, 24 8. E., 484; 
and foberts v. Insurance Co., 118 N. C., 429, 24 S. E., 780. 

C.S., 6291, is as follows: “Where an insurance company, as a condi- 
tion for a loan by such company, of money upon mortgage or other 
security, requires that the borrower insure either his life or that of 
another, or his property, or the title to his property, with the company, 
and assign or cause to be assigned to it a policy of insurance as security 
for the loan, and agree to pay premiums thereon during the continuance 
of the loan, whether the premium is paid annually, semiannually, quar- 
terly, or monthly, such premium shall not be considered as interest on 
such loan, nor will any loan be rendered usurious by reason of any such 
requirements, when the rate of interest charged for the loan does not 
exceed the legal rate, and when the premium charged for the insurance 
does not exceed the premium charged to other persons for similar poli- 
cles, who do not obtain loans.” 

Chapter 8, Public Laws of North Carolina, 1915, and chapter 61, 
Public Laws of North Carolina, 1917 (now C. S., 6291), were both 
enacted subsequent to the decisions of this Court in Carter v, Insurance 
Co., supra; Maller v. Insurance Co., supra; and Roberts v. Insurance Co., 
supra. Their enactment was manifestly in consequence of the decisions 
in those cases. The statutes do not purport to exempt, nor do they 
exempt insurance companies from the provisions of C. S., 2805, and 
C.%., 2306. An insurance company which charges, retains, or receives 
interest on a loan made by it in this State, to a policyholder or other 
person, at a rate in excess of six per centum per annura, is subject to 
the penalties prescribed by C. S., 2306, notwithstanding the provisions 
of C. S., 6291. The contention of the plaintiff that the provisions of 
this statute should be construed to the contrary, and are for that reason 
void, cannot be sustained. 

The second contention of the plaintiff is that if C. S., 6291, is valid, its 
provisions are not applicable to the instant case, for the reason that the 
policy which the defendant required the plaintiff to procure from it, as a 
condition precedent to its making the loan to the plaintiff, and which 
the plaintiff did procure, is not a policy of insurance on the life of the 
plaintiff, but is an investment contract. 

This contention cannot be sustained. It is true that the policy is 
described as a ten-year endowment policy, and matures at the expiration 
of ten years from its date, if the plaintiff shall be hving at that time. 
It is, however, provided in the policy that if the plaintiff shall die during 
the ten-year period, and the policy shall be in force at the date of his 
death, the face amount of the policy shall be paid by the defendant to 


N. C.] FALL TERM, 1936. 23 
ANDERSON U. INSURANCE Co. 


the beneficiary named in the policy. The policy insures the life of the 
plaintiff within the meaning of C.S., 6291. 37 C.J., 362. The statute 
is applicable to the instant case, and by reason of its provisions the plain- 
tiff cannot recover in this action. See Sledd v. Pilot Life Insurance Co, 
(Ga.), 183 S. E., 199, and Heaberlin v. Jefferson Standard Infe Insur- 
ance Co. (W. Va.), 171 S. E., 419. 

There is no error in the judgment in the instant case. It is 


Affirmed. 





W. I. ANDERSON & COMPANY v. AMERICAN MUTUAL LIABILITY 
INSURANCE COMPANY OF BOSTON. 


(Filed 16 December, 19386.) 


1. Insurance § 48—Question of identity of truck as the truck insured held 
for jury under evidence in this case. 


Plaintiff insured testified that the truck which was covered by the 
policy of liability and property damage insurance had been repaired by 
having a second-hand motor installed in place of the original motor in 
the truck, and a part of the cab replaced with second-hand parts, but that 
the truck involved in the accident was the same truck which was insured, 
although the serial numbers on the engine and cab, as set out in the 
policy, were not the same. Held: The serial numbers on the engine and 
cab as set out in the policy were solely for the purpose of identification, 
and the question of the identity of the truck as the truck insured was a 
question for the jury under plaintiff’s evidence. 


2. Insurance § 45—Notice that truck insured was involved in collision 
held sufficient. 


The truck covered by a policy of liability and property damage insurance 
was repaired by having the motor and parts of the cab replaced by 
second-hand motor and cab parts, so that the serial numbers of the motor 
and cab were not the same as those set out in the policy. The truck was 
involved in a collision and notice thereof was sent insurer in less than 17 
days, and notice of suit by the injured third party was given insurer 
immediately and before the time for answering expired. Insurer denied 
liability on the ground that the truck involved in the collision was not 
covered by the policy. Held: Although denial of liability was a waiver 
of notice, notice was given within a reasonable time, and the notice that 
a truck insured under the policy was involved in a collision was sufficient 
under the terms of the policy. 


ApprEat by plaintiff from Hill, Special Judge, at March Term, 1936, 
of GuizForD. Reversed. 

This action is brought by plaintiff against defendant to recover the 
sum of $2,323.20 paid by plaintiff for bodily injury damage, on account 


24 IN THE SUPREME COURT. [211 
ANDERSON vt. INSURANCE CoO. 


of an accident that is alleged to be covered by the liability insurance 
policy issued by defendant to plaintiff, 

The defendant, on 5 October, 1932, made, executed, and delivered to 
plaintiff its automobile liability policy No, AL-148419, in which defend- 
ant contracted and agreed, among other things, to pay, within the policy 
limits applying thereto, each loss by reason of hability imposed upon the 
plaintiff by law for damages, not only on account of bodily injury or 
death of a person or persons not therein excepted, but also on account 
of damages to the property of others, and the resulting loss of use 
thereof caused by any accident accruing within the policy period by 
reason of the use, ownership, maintenance, or operation of the motor 
vehicle or trailer mentioned or referred to in said policy. 

The policy became effective at 12:01 am., 5 October, 1932, and 
expired 5 October, 1933. Advance premium of $770.25 was paid by 
plaintiff to defendant for the protection under the policy. The premium 
for public lability was $508.95, property damages $261.30. The policy 
covered 23 automobiles. One of them was “G.M.C, 2-T truck 1927 serial 
No. 50574, Motor No. 1991549.” Premium, $27.50. It was in evidence 
that by reason of engine trouble it was necessary to use another engine 
in connection with the above described truek. Some time in November, 
1932, plaintiff purchased from Charlotte a motor and chassis of a 2-ton 
G.M.C. truck, Motor No. 1954668, Serial No. T-50379, which was placed 
in the truck which bore Motor No, 1991549, Serial No. 50574. G.M.C. 
2-T truck, 1927, was used in plaintiff’s business before and after repair- 
ing the truck by placing the motor and chassis—substituting the new 
engine for the old. 

A. G. Ellington testified for plaintiff: “I was at the scene of the 
accident probably 30 minutes or a little more thereafter, and we had no 
other car in that community on that evening. I saw no other car at 
the same place at the scene of the collision—no more than passenger cars. 
The one that collided with this same truck was there; it belonged to 
Mr. B. E. Brown, and I noticed the damage to the cars and the truck 
in the highway and the road, and I could tell that the ears had collided. 
The truck involved in the collision was the one that belonged to us. 
The body of this car that was involved in the collision was the body of 
the car referred to in the policy as Engine No. 1991549. The wheels 
were the same as the one included in the policy. I am not certain about 
the top. There had been repairs made to the automobile referred to in 
the policy as the G.M.C. 2-ton truck bearing Engine No. 1991549. We 
had some engine trouble and I instructed the mechanic to go to Charlotte 
and buy parts to overhaul the engine, included in the trucx; but, instead, 
when he got there he bought a second-hand engine of the same type, 
which he installed. There was no difference in the truck before and 
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after, other than the changes which I have mentioned. That is, the 
engine and a part of the cab was changed. The portion of the cab that 
was changed evidently had the serial number on it. . . . I signed 
the Report of Automobile Accident. It was sent to the company prior 
to 20 June, 1933. It was made up by the young lady in the office, under 
my supervision, and J signed it. It is dated 5 June. When I first made 
out the report the engine number given as the automobile involved in the 
accident was 1991549.” 

The accident which the controversy is over took place on 3 June, 1988, 
about 2:00 o’clock p.m. The report was made up on 5 June and signed 
and sent to the defendant prior to 20 June, 1933. Actions were brought 
against plaintiff on 14 September, 1935, by parties injured in the colli- 
sion. Immediately, and before the time for answering, notice was given 
defendant. The defendant refused to defend. Later the actions were 
compromised by plaintiff and this action is brought to recover under the 
policy the amount paid the injured parties. 

At the close of plaintiff’s evidence, the court below sustained a motion 
for judgment as in case of nonsuit made by defendant, C. S., 567. The 
plaintiff excepted, assigned error, and appealed to the Supreme Court. 


Prazier & Frazier for plainttff. 
Sapp & Sapp for defendant. 


Crarkson, J. We cannot sustain the nonsult as we construe the 
record. If the car in the collision was G.M.C. 2-T truck 1927, Serial 
No. 50574, Motor No. 1991549, on which plaintiff had habihty insur- 
ance in defendant company, the matter of identification was for the jury 
to determine. When the new engine was installed in the truck, the 
Motor No. 1954668 and Serial No. T-50379 did not change it, as it was 
the same truck with repairs. Repairing the truck by placing a motor 
and chassis in it did not make a new car. The number of an automobile 
is inserted generally for the purpose of identification. The matter of 
identification of the truck in the collision was for the jury. 

In Motor Co. v. Motor Co., 197 N. C., 871, there was installed in the 
car in controversy, to repair same, a new engine or motor. At p. 374 we 
find: “In Gregory v. Stryker, 2 Denio (N. Y.), at p. 630, speaking to 
the subject, 1t 1s said: ‘But it is equally clear, as a general proposition, 
that where the owner of a damaged or worn-out article delivers it to 
another person to be repaired and renovated by the labor and materials 
of the latter, the property in the article, as thus repaired and improved, 
is all along in the original owner, for whom the repairs were made, and 
not in the person making them.’ Comins v. Newton, 10 Allen (Mass.), 
518; Southworth v. Isham, 5 N. Y. Supp., 448.” 
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A case analogous is Reimers v. International Indemnity Co. (Wash.), 
254 Pac. Rep., 852 (853-4): “Perhaps, if needed, another argument 
might be advanced as being not wholly illogical. Respondent might 
have repaired his truck, piece by piece and part by part, until the old 
chassis was wholly superseded by a new. If, instead of doing it piece- 
meal, it was done all at once, was it any less a repair? The discarded 
parts were certainly not a truck, and the original truck either then 
ceased to exist or continued as the repaired truck.” 

In the automobile liability policy is the following: “To serve the 
insured by such investigation of each alleged accident anc. such negotia- 
tion or settlement of each claim as the company may deem expedient. 
To defend, in behalf of the insured, each suit, even though wholly ground- 
less, brought against the insured to enforce a claim for such injury, 
death, or damage, and, as respects each suit, to pay the entire premiums 
on attachment, removal, and appeal bonds, costs taxed against the 
insured, and interest accruing on the entire judgment up to the date of 
payment by the company of its share of the judgment.” Notice of the 
claims made by parties injured was given by plaintiff to defendant under 
the terms of the policy, we think, in a reasonable time. 

In Lowe v. Fidelity & Casualty Co., 170 N. C., 445, at p. 446, we 
find (plaintiff’s appeal): “An insurance company cannot deny all la- 
bility under a contract of insurance and then be heard to say, after it 
has repudiated the contract, that assured should have given it notice 
when the action was instituted, so that it could have deferded the action 
in accordance with the terms of the contract. Having denied any 
liability under the policy, it was neither necessary nor proper to 
notify defendant again,” quoting authorities. At p. 447 (defendant’s 
appeal): ‘The defendant appeals because the judge rendered judgment 
in favor of the plaintiff, receiver, for costs, expenses, and attorney’s 
fees incurred by plaintiff in defending the Marcus suit. The plaintiff’s 
costs, expenses, and attorney’s fees incurred by him in defending the suit 
amount to $352.95, of which he has paid $140.00. The contract makes 
it the duty of defendant, at its expense, ‘to defend in the name and on 
behalf of the assured any suit brought against the assured to enforce a 
claim, whether groundless or not, for damages on account of bodily 
injuries or death suffered, or alleged to have been suffered, through the 
assured’s negligence, by the persons described in subsections (a) and 
(b) of the preceding paragraph, at the places and under the circum- 
stances therein described, and as the result of an accident occurring 
while this policy is in force” The failure of the defendant to defend 
the suit, after repudiating its liability to the assured, constituted a dis- 
tinct breach of contract and justified the plaintiff in defending it at his 
own expense. Beef Co, v. Casualty Co., 201 U. S., 1738. These costs 
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and expenses constitute a primary liability of defendant that plaintiff 
may recover as damages for the breach of the contract. Power Co, v. 
Casualty Co., 153 N. C., 279.” Insurance Co. v. Harrison-Wright Co., 
207 N. C., 661. 

The defendant denied hability in the Lowe case, supra, and 1t was 
said that notice was not necessary, but, going further, we think, under 
the facts and circumstances of this case and the terms of the policy, the 
notice was sufficient. Jewborn v. Assurance Corp., 198 N. C., 156. 

It goes without saying that the compromise amount sued for by plain- 
tiff, which was paid by plaintiff to those injured, must be reasonable and 
made in good faith. Defendant contends in its brief that plaintiff knew 
that the truck involved in the collision was not insured at the time of 
the collision, 3 June, 1933, and “is established by the evidence.” We 
cannot so hold. We think this is a matter for the jury on the facts 
appearing in the record. 

For the reasons given, the judgment in the court below is 

Reversed. 





AMERICAN TRUST COMPANY, ADMINISTRATOR ¢C. T. A. OF THE ESTATE OF 
SALLIE B. TARVER, v. ROSALIE TARVER WADE Et at. 


(Filed 16 December, 1936.) 


Executors and Administrators § 24—Family agreement for distribution of 
estate approved under facts of this case. 


Upon supporting evidence the trial court found that the son of testatrix 
intended to file a caveat to the will, that there was a bona fide dispute as 
to the validity of the will, that the beneficiaries under the will and the 
heirs at law were sui juris and had been duly made parties, that unborn 
contingent remaindermen were duly represented by guardians ad litem, 
and that the parties, other than the unborn contingent remaindermen, had 
executed a contract for the distribution of the estate, and that it would 
be to the interest of all parties, including the unborn contingent remain- 
dermen, for the contract to be approved by the court, and that the intent 
of testatrix would more nearly be effectuated by distributing the estate 
in accordance with the contract rather than by remitting the parties to 
long, expensive, and bitterly fought litigation over the validity of the will, 
and that the approval of the contract would tend to preserve the family 
harmony, honor, and peace. Held: Upon the facts found, judgment ap- 
proving the contract and directing the administrator c. ¢t. a. to distribute 
the estate in accordance therewith was properly entered by the court in 
its chancery jurisdiction. 


AppraL by Charles W. Bundy and R. A. Wellons, guardians ad litem. 
from Cowper, Special Judge, at September, 1936, Extra Term of 
Mecxiensure. Affirmed. 
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The judgment of the court below is as follows: 

“This cause coming on to be heard before the undersigned judge 
presiding at the 14 September, 1936, Extra Term of Mecklenburg Supe- 
rior Court, and all the parties being represented by counsel, and in open 
court having waived any right that they might otherwise have to have 
any of the matters involved in this action tried by a jury, and having 
agreed that the matter should be heard both as to law and facts by the 
undersigned judge, which agreement, made in open ccurt, is ordered 
entered in the minutes, and the court having heard evidence, hereby 
makes the following findings of fact: 

“1, That Sallie B. Tarver, late of Mecklenburg County, N. C., died 
on 23 July, 1935, leaving a last will dated 27 January, 1931, and which 
has been duly probated in common form before the clerk of the Superior 
Court of Mecklenburg County, N. C., and is recorded in the office of said 
clerk in Will Book X, page 455; that a correct copy of said will is 
attached to the complaint herein, marked ‘Exhibit A.’ 

“2. That the defendants Rosalie Tarver Wade, Wilham H. Tarver, 
and Clifford Tarver are the sole surviving children of the said Sallie LB. 
Tarver, and are her heirs at law and distributees in case of intestacy; 
that the defendant Howard M. Wade is the husband of Rosalie Tarver 
Wade, and that Isabelle Tarver Wade is the only child of Rosalie Tarver 
Wade; that the defendant Katherine J. Tarver is the wife of William H. 
Tarver; that the only child of William H. Tarver is James B. Tarver, 
and that his wife is the defendant Elizabeth M. Tarver; that Elizabeth 
M. and James B. Tarver have no children; that Isabelle Tarver Wade 
and Clifford Tarver are now unmarried and that neither of them has 
any children; that the defendants herein named are all the persons in 
being who have any interest, vested or contingent, in the estate of Sallie 
B. Tarver, either under her will or by intestacy; that all of said persons 
are of full age and sui juris, the ages of said defendants being as fol- 
lows: Rosalie Tarver Wade is 56 years of age; Isabelle Tarver Wade 1s 
25 years of age; William H. Tarver is 51 years of age; James B. Tarver 
‘is 25 years of age; Clifford Tarver is 49 years of age. 

“3. That the American Trust Company, a banking corporation or- 
ganized and existing under the laws of North Carolina, and fully author- 
ized and empowered to act as administrator, has duly qualified as admin- 
istrator c. t. a. of the will of Sallie B. Tarver; that Independence Trust 
Company, the executor and trustee named in said will, was placed in 
liquidation by the Commissioner of Banks prior to the death of Salle B. 
Tarver, and the liquidation was completed shortly thereafter, and the 
liquidating agent of said Independence Trust Company declined to 
qualify as executor, or as trustee, and that no trustee has been appointed 
to succeed Independence Trust Company. 
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“4. That the defendant Clifford Tarver has expressed the purpose of 
filing a caveat to the will of Sallie B. Tarver, and the court finds that 
there is a bona fide dispute as to the validity of said will. 

“5, That the estate of Sallie B. Tarver consists principally of corpo- 
rate stocks, most of which have a ready market on recognized stock 
exchanges; that the gross value of her estate at the time of her death 
was approximately $93,000, and the net value of said estate at the 
present time is $100,000. 

“6. That the contract referred to in the complaint herein, and marked 
‘Exhibit b,’ was duly executed by all persons in being having any inter- 
est in the estate of Sallie B. Tarver, either vested or contingent, and the 
American Trust Company, administrator c. ¢. a., 1s willing to carry out 
the provisions of said contract and distribute the estate in accordance 
therewith, provided it is legally authorized to do so. 

“7, The court finds as a fact that 1t will be for the best interest of all 
parties concerned that said contract be carried out and performed; that 
it will settle a family dispute and avoid very vexatious tigation and 
waste of the estate thereby. 

“8. The court further finds that, because of the dissolution of the 
Independence Trust Company, the trustee named in said will, and be- 
cause of the dispute between the children of Salle B. Tarver, that the 
ultimate purpose of the testatrix will be more nearly cffectuated by 
carrying out said contract than by leaving the parties to work out their 
rights through litigation. 

“9, That the unborn issue of each of the children of Sallie B. Tarver 
are properly represented by guardians ad litem, who have filed answers 
and are at the hearing in person; that the possibility of any part of said 
estate ever vesting In any person not now in being is very remote; the 
validity of the will is uncertain; that a settlement of the family dispute 
will be beneficial to such contingent remaindermen in that pleasant 
family relations will thereby be maintained, and the court finds as a fact 
that the interests of all parties now concerned, or who might hereafter be 
concerned, will be best subserved by carrying out such contract. 

“10. That unless the proposed settlement is made, a caveat to the will 
of Mrs. Tarver will be filed by her son, Clifford Tarver, with the prospect 
of long and bitter and expensive litigation tending to disrupt family ties, 
and to injure and damage the dignity, honor, and peace of the family; 
that the parties, all being members of the family circle, have made 
earnest and determined efforts to avoid such litigation and have endeav- 
ored to settle and compose their differences for the purpose of avoiding 
expensive, destructive, and uncertain htigation. In the opinion of the 
court, this settlement will be for the best interest of the entire family, 
including its present and future members; it will prevent family dis- 
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sensions, tend to strengthen the ties of the family affection, preserve the 
dignity, honor, and peace of the family, and tend to promote the primary 
objects of the testatrix. 

“Tt is by the court, upon the foregoing findings of fact and upon the 
record, concluded as matters of law and adjudged as follows: 

“1. The court holds that in its chancery jurisdiction, looking to the 
interests of the family as a whole, and exercising the power of courts of 
chancery to approve family settlements and thereby preserve family ties 
and preserve the honor and dignity of the family, the court has the 
power in this case to approve the settlement and to bind the unborn _ 
contingent remaindermen thereto. 

“2, That the said contract referred to in the complaint, and a copy 
of which is hereto attached, marked ‘Exhibit B,’ 1s legally binding upon 
the parties thereto, and the same is hereby approved by the court and 
made legally binding upon the American Trust Company, administrator 
c. t. a. of the estate of Sallie B. Tarver and all other persons in interest, 
including unborn contingent remaindermen. 

“3. That the said American Trust Company, adminis:rator c. t. a. of 
the estate of Sallie B. Tarver, is hereby ordered and directed to recognize 
said contract as a valid and binding contract, and to distribute the estate 
of Sallie B. Tarver in accordance with the terms thereof, after paying all 
debts and costs and expenses of administration, including costs of this 
proceeding to be taxed by the clerk. This 26 September, 1936. G. V. 
Cowper, Judge presiding.” 

The guardians ad litem excepted and assigned error to the judgment 
as signed, and appealed to the Supreme Court. 


John M. Robinson for plaintzff. 

Adlai S. Grove and Clyde R. Hoey for Clifford Tarver et al. 

Charles W. Bundy, attorney and guardian ad litem for the unborn 
issue of Rosalie Tarver Wade, and for the unborn wssue of Wm. H. 
Tarver, 

Robert A. Wellons, attorney and guardian ad litem for the unborn 
essue of Clifford Tarver. 


Crarxson, J. Sallie B. Tarver, deceased, on 27 January, 1931, made 
an alleged last will and testament. Clifford Tarver, a son, denied the 
validity of the will. The court below found the following fact: “That 
the defendant Clifford Tarver has expressed the purpose of filing a 
caveat to the will of Sallie B. Tarver and the court finds that there is a 
bona fide dispute as to the validity of said will.” 

All the parties to the action were of full age and sui juris, except the 
unborn issue of Rosalie Tarver Wade, Wm. H. Tarver, and Clifford 
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Tarver, who were represented by guardians ad litem. All the parties 
interested in the controversy are parties to this action and have filed 
pleadings. 

To settle the family dispute over the validity of the will, all the par- 
ties, except the unborn issue above set forth, executed a contract, as set 
forth in the record. From the findings of fact by the court below, can 
we sustain the conclusions of law made by the court below? We think 
so. There was plenary evidence in the record to support the findings of 
fact of the court below. 

In Spencer v. McCleneghan, 202 N. C., 662 (671), it is said: “We 
think those in esse or 1m posse are properly represented in this proceed- 
ing; all parties who could possibly have any interest in the estate are 
parties to this action and the infant and all unborn children who might 
have any interest are properly represented. From a careful examina- 
tion of the facts as found by the court below, and the judgment rendered, 
we think a court of equity has jurisdiction in the matter. . . . The 
policy of the law is to encourage settlement of family disputes like the 
present, so as to promote peace, good will, and harmony among those 
connected by consanguinity or affinity. Equity favors amicable adjust- 
ments.” 

The whole matter of settlements of this kind has been fully gone into 
recently and cases cited in Reynolds v. Reynolds, 208 N. C., 578 (p. 620, 
et seq.). 

The court below found that the approval of this settlement will elimi- 
nate long, bitter, and expensive litigation between members of the same 
family. The settlement itself will bring peace and harmony. The court 
below found it to be fair and just to all parties in interest. We see no 
reason why the settlement should not be approved. 

For the reasons given, the judgment of the court below is 

Affirmed. 





O. C. DEESE anp ELLEN DEESE vy. TOWN OF LUMBERTON, a MvunIcIPpau 
CORPORATION, AND E. M. JOHNSON, Mayor; W. A. ROACH, J. R. Me- 
LEOD, A. M. HARTLEY, ann WILLIAM BEST, CoMMISSIONERS oF SAID 
TOWN, AND AS INDIVIDUALS. 


(Filed 16 December, 19386.) 


1. Statutes § 2—Statute enlarging jurisdiction of town to include side- 
walks and alleys held not special act inhibited by Art. IT, sec. 29. 

A municipal corporation was given jurisdiction by its charter over 

streets, and the act provided machinery for laying out, opening, altering, 
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and maintaining its public streets. (Ch. 348, Private Acts of 1907.) 
Thereafter, a private act was passed enlarging the town’s jurisdiction so 
as to include therein sidewalks and alleys, but prescribed no method for 
condemnation of lands for alleys. (Ch. 216, Private Laws of 1925.) Held: 
The later act merely enlarged the jurisdiction of the town to include side- 
walks and alleys under the machinery set out in the prior act, and the 
later act is not a special statute relating to roads inhibited by Art. II, 
sec, 29, of the State Constitution, the act not relating to the laying out, 
opening, altering, or discontinuance of any particular and designated 
highway, street, or alley. 


2. Eminent Domain § 3—Contribution by property owners whose lands are 
benefited does not affect question of whether taking is for public pur- 
pose. 


The fact that property owners along one side of a preposed municipal 
alley agree to pay the damages assessed in favor of the property owners 
along the other side of the proposed alley does not affect the question of 
whether the taking of the land for the alley is for a public purpose, the 
contribution by the property owners whose land would be enhanced in 
value by the alley being proper, and the municipal authorities finding that 
the growth of the city and the desirability of the alleyway for business 
property made the acquisition of the land for the alley necessary in the 
publie interest. 


AppreaL by plaintiffs from Wolliams, J., at May Term, 1936, of 
Rogerson, Afhrmed. 

The judgment of the court below is as follows: “By consent, the hear- 
ing upon the temporary restraining order issued in this cause by Hon. 
N. A. Sinclair, resident judge of the Ninth Judicial District, was con- 
tinued and heard by the undersigned judge presiding over the courts of 
the Ninth Judicial District, at Chambers in Lumberton, N. C., on this 
29 May, 1936. Upon consideration of the complaint and answer filed 
herein, treated as affidavits, and the argument of counsel for plaintiffs 
and defendants, the court finds the following facts: 

“1, That the commissioners of the town of Lumberton acted within 
their discretion and without any abuse of the same in finding as a fact 
that the public necessity requires and demands that a new strect or alley 
be opened in the town of Lumberton, bounded and described as particu- 
larly set out in paragraph four of the complaint; there was no allegation 
nor evidence before the court to the contrary, and the court refuses to 
review the findings of the commissioners of the town of Lumberton with 
respect to public necessity requiring that said alleyway be opened. The 
court finds as a fact the defendants and plaintiffs herein cannot agree in 
regard to the value of land or property damaged, and that the property 
owners immediately to the south of said proposed alleyway agreed to 
save the town harmless from any expense of said condemnation proceed- 
ing; that said agreement was made in good faith and not by any collu. 
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sion between the town of Lumberton and said property owners, and in 
no way affected the bona fides of the exercise of their discretion in ad- 
judging that the public necessity required the opening of said alleyway 
in said transaction, the commissioners of the town of Lumberton were 
merely trading with the abutting property owners, who would be par- 
ticularly benefited by virtue of the opening of said alleyway adjacent to 
and immediately north of any business houses they might erect upon 
their said property. 

“9. The proposed alleyway is within the fire limits of the town of 
Lumberton, directly in front of and across the street from the United 
States post office, and within two blocks of the courthouse of Robeson 
County. The property owners to the south of said proposed alleyway 
desire to develop said property by building thereon business houses, 
including a funeral home. The business section of the town of Lumber- 
ton, because of the unusual growth of the town, is expanding to the 
north, where said proposed alleyway is situate. 

“3. In condemning the lands described in paragraph four of the com- 
plaint for a public alleyway, the commissioners of the town of Lumber- 
ton proceeded in accordance with the authority granted by chapter 343, 
Private Laws of North Carolina, Session of 1907 (the charter of the 
town of Lumberton), particularly section 48 of said chapter, as amended 
by chapter 216, Private Laws of North Carolina, Session 1925. The 
court 1s of opinion that this last named act in no way prescribes the 
manner, method, way, or means of laying out, opening, altering, main- 
taining, or discontinuing of streets or alleys, but said act merely adds to 
the jurisdiction previously given the commissioners of the town of 
Lumberton by chapter 343, Private Laws of North Carolina, Session 
1907, by giving them authority over sidewalks and alleys to the same 
effect and in the same manner as that previously granted the said com- 
missioners of the town of Lumberton over streets under the Act of 1907, 
and this enlargement of jurisdiction, without changing the method, 
manner, way, or means of laying out streets previously authorized by the 
Act of 1907, does not contravene or conflict with section 29, Article II 
of the Constitution of North Carolina. 

“4, Plaintiffs do not contend that defendant town of Lumberton has 
not properly proceeded to condemn the necessary lands for said alleyway, 
in accordance with section 48, chapter 343, Private Laws of 1907, as 
amended by chapter 216, Private Laws of 1925, and the court finds as a 
fact that defendant town of Lumberton has properly proceeded with 
said condemnation proceeding, in accordance with said acts, the only 
contention of plaintiffs with reference thereto being that chapter 216, 
Private Laws of 1925, is in conflict with section 29, Article II of the 
Constitution of North Carolina. 
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“Upon the foregoing findings of fact it is ordered, adjudged, and 
decreed that the temporary restraining order heretofore issued in this 
cause by the Hon. N. A. Sinclair, resident judge of the Ninth Judicial 
District, be and the same is hereby dissolved, and that plaintiffs be taxed 
with the cost of this action. Clawson L. Williams, Judge presiding 
over the courts of the Ninth Judicial District.” 

To the foregoing judgment, and each and every finding of fact and 
ruling thereon, the plaintiffs excepted and assigned error, and appealed to 
the Supreme Court. The plaintiffs excepted and assigned error in 
detail to the findings of fact by the court below. 


FY. 2D. Hackett and Varser, McIntyre & Henry for plaintiffs. 
McLean & Stacy for defendants. 


Crarxson, J. (1) Is Private Laws of 1925, chapter 216, which 
amends chapter 343, Private Laws 1907, invalid under Article II, section 
29, Constitution of North Carolina? We cannot so hold. 

Chapter 216, Private Laws of 1925, amends chapter 343, Private Laws 
of 1907 (charter of the town of Lumberton), by adding the words “side 
walks, alley” between the word “new” and the word “strect” in line two 
of section 48 of said chapter 343, Private Laws of 1907. This act 
merely increases the jurisdiction and authority already granted the com- 
missioners of the town of Lumberton under its charter. (Chapter 343, 
Private Acts of 1907.) <All the machinery for laying out, opening, 
altering, and maintaining streets is set out in the charter of the town 
of Lumberton, and the Act of 1925 only enlarges the jurisdiction of the 
commissioners of the town so as to include sidewalks and alleys. Chap- 
ter 216, Private Laws of 1925, does not attempt to prescribe the method 
by which the town of Lumberton may condemn lands for alleys, but 
merely increases the authority already conferred by the charter of the 
town of Lumberton in the way, manner, and means prescribed by the 
Act of 1907. Before chapter 216, Private Laws of 1925, could be in 
violation of Article II, section 29, of the Constitution, i: would have to 
relate to laying out, opening, altering, or discontinuing of a given par- 
ticular and designated highway, street, or alley. 

We think the contentions of defendants are sustained by a long line of 
decisions in this jurisdiction, since the passage of the constitutional 
amendment, section 29, Article II, which was ratified 28 February, 1917, 
and became effective 10 January, 1917. Brown v. Comrs., 173 N. C,, 
598; Hill v. Comrs., 190 N. C., 123; S. v. Horne, 191 N. C., 375. See 
concurring opinion and cases cited in Webb v. Port Commission, 205 
N. C., 663, p. 678, ef seg. See, also, Glenn v. Board of Education, 210 


N.C. | FALL TERM, 1936. 35 





DEESE v. LUMBERTON, 


N. C., 525. Under the above authorities, plaintiffs lose on this aspect 
and by the Holton case below cited. 

In Holton v. Mocksville, 189 N. C., 144 (149), we find: “Section 4 
of Article VIII of the Constitution imposes upon the General Assembly 
the duty to provide by general law for the improvement of cities, towns, 
and incorporated villages. It does not, however, forbid altering or 
amending charters of cities, towns, and incorporated villages or confer- 
ring upon municipal corporations additional powers or restricting the 
powers theretofore vested in them. We find nothing in section 4, Article 
VIII of the Constitution rendering this act unconstitutional, nor does 
the act relate to any of the matters upon which the General Assembly is 
forbidden by section 29, .\rticle II, to legislate. A ornegay v. Goldsboro, 
180 N. C., 441.” Webb v. Commission, 205 N. C., 663 (673). 

(2) The court below found that the whole matter was done in the 
discretion of the town of Lumberton and in good faith. Durham v. 
Rigsbee, 141 N. C., 128. 

In Stratford v. Greensboro, 124 N. C., 127 (181), it is said: “There 
ean be no objection to the contributing of an individual to the expense of 
laying out or altering a street, nor will such an act prove that the prop- 
erty was taken for the accommodation of private individuals and not for 
public use. If in point of fact the public necessity and convenience 
require the improvement of a street or the opening of one, 1t can make 
no difference who pays the damages of condemnation. It might be that 
a party contributing a part or the whole of the assessed damages in the 
condemnation of land for a public street when the public necessity re- 
quires such street, might have lands adjacent which might be improved 
by the opening of the street, and surely if nothing else appeared 1t would 
not be either immoral or illegal for him to pay the damages growing out 
of the condemnation proceedings,” citing authorities. At p. 1383: “All 
the courts, we believe, concur in holding that whether a particular use 
is public or not within the meaning of the Constitution, is a question for 
the judiciary. Lewis on Em. Domain, sec. 158; Cooley on Taxation, 
110, 120; Clark v. Sanders, 74 Mich., 692.” Heed v. Highway Com., 
209 N. C., 648. 

The findings of fact by the court below were supported by the evidence 
in the case. For the reasons given, the judgment is 


Affirmed. 
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H. L. BOWLES v. FAYETTEVILLE GRADED SCHOOLS anpb 
J. R. HARRISON. 


(Filed 16 December, 1936.) 


' Schools § 15—Trustees of school district may not delegate power to sell 
realty belonging to the district to a member of its property committee. 


A chartered school district acquired the property in question by fore- 
closure of a loan made from its sinking fund, the property thus acquired 
being in no way connected with the operation of its schools. The trustees 
of the district instructed the property committee of the district to investi- 
gate the legality of a private sale, to consider any offers for the property 
in excess of a stipulated sum, and delegated ‘power to act’ in the matter. 
The chairman of the property committee thereafter entered into a contract 
for the sale of the property for the stipulated price. Plaintiff taxpayer 
of the district instituted this suit to restrain conveyance to the purchaser 
in the contract. Held: The trustees of the district were without power 
to delegate authority to sell the school property, and the district was not 
bound by the contract entered into by the chairman of the property com- 
mittee, and decree restraining the execution of the contract was proper. 
Whether the property could be sold by private sale, que@re. 


APPEAL by defendants from Sinclasr, J., at Chambers, in Fayetteville, 
N. C., 12 August, 1936. Affirmed. 

Action to restrain defendants from carrying out an alleged contract on 
the part of the Fayetteville Graded Schools to convey certain real estate 
to defendant Harrison. 

Plaintiff, a citizen and taxpayer residing within the Fayetteville 
Graded School District, alleges the purported contract was not executed 
by the board of trustees of said schools in the manner authorized by law 
and is not sufficient to entitle defendant Harrison to a conveyance. 

Temporary restraining order was issued and made returnable before 
Judge Sinclair, who, after hearing the matter upon the pleadings and 
affidavits, adjudged that the attempted contract was void, and that the 
defendants be restrained and enjoined from completing the same. 

The facts found by the court below were substantially these: 

The corporate defendant is a chartered school district, incorporated 
under the name of Fayetteville Graded Schools, governed by a board of 
eleven trustees. In 1931, upon foreclosure of a deed of trust, which 
secured a loan from its sinking fund, defendant graded schools acquired 
title to the described property in order to protect its debt. The property 
is an unimproved vacant lot in the city of Fayetteville, not adjacent to 
nor connected with the school property. At a special meeting of the 
defendant’s trustees on 20 May, 1936, W. C. Downing, chairman of the 
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property committee of said board, which consisted of himself and three 
other trustees, notified the board that he had an offer for the property, 
and the property committee was instructed to investigate the legality of 
private sale and to consider any offers for the property not less than 
$3,500, “with power to act.” 

On the afternoon of 22 May, 1936, the chairman of the property com- 
mittee consulted an experienced real estate dealer and was advised that 
the property was worth $3,960, and the said chairman thereupon told 
him if he could sell it for that price a commission would be allowed 
him. Thereupon, the real estate dealer talked to the plaintiff about the 
property, and on the following morning secured his offer to buy, but 
when he communicated same to said chairman, was advised that the 
property had already been agreed to be sold to defendant Harrison. 

It was not disclosed to the general public that the property was for 
sale. The property is worth considerably more than $3,500. 

The agreement to sell to Harrison was in the form of a letter reading 
as follows: “This will acknowledge receipt of your check in the sum of 
$50.00 as a deposit to close the trade on the sale of Franklin Street lot 
belonging to Fayetteville Graded Schools to you for the sum of $3,500. 
We will proceed with the matter as soon as certain tax matters can be 
cleared up with the city. Signed: W. C. Downing, Chairman of Prop- 
erty Committee.” 

Defendant’s charter provides that “fall agreements affecting real estate 
and other obligations shall be deemed sufficiently executed when signed 
by the chairman and secretary of said board and attested by the seal of 
said corporation.” 

The plaintiff, on 23 May, 1936, filed a bid with the chairman of the 
board of trustees for the property at the price of $3,700, which was 
refused. 

The judgment of the court below then proceeds to set forth the reasons 
for its conclusion, as follows: 

“The question arises, was the transaction between Downing and Har- 
rison, in Downing’s home the night of 22 May, the action of the defend- 
ant’s board of trustees, or that of the property committee? Another 
interesting question presents itself upon the face of the record: Is it 
legal for the trustees of public property to sell it at private sale, while 
withholding from the public the knowledge that the property is for sale? 
While in the view of the court the decision of this question is not neces- 
sary to a determination of this case, it ought not to be altogether ignored, 
as it is not unrelated to other questions of moral propriety on the part 
of the trustees of public property. It must be admitted that this ques- 
tion is not free from difficulty. 
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“Chapter 136, Public Laws of 1923, relating to the powers of the 
county boards of education and the sale by such board of school prop- 
erty, was amended by section 2, chapter 494, Public Laws of 1933, but 
not materially in the respect we are considering it. That section appears 
as C. 8., 5470 (a), and is set down by Michie under the chapter on 
Edueation, still in juxtaposition with other sections relating to the county 
boards of education. Clearly, if the sale of school property were made 
by the county board of education, it would have to be at public auction. 
Generally speaking, the law requires the title of public school property 
to be in the county board of education; but, under section 4 of the School 
Machinery Act of 1933, and under a similar portion of the School 
Machinery Act of 1935, where all districts, both special, charter, and 
otherwise, were abolished, the law provides that the title to school prop- 
erty shall remain in the trustees of the special charter district when that 
district is Included in a city administrative unit. The law seems to be 
silent as to the manner of disposition of property so held when it ceases 
to be used or useful as school property, although taking a general view 
of all the school legislation to date, it would seem that the State has 
adopted as its public pohey that all public school property should be 
sold at publie auction. It is, however, only by analogy that it could be 
said that the trustees of a city administrative unit, or city board, would 
be restricted to a sale by public auction, although the analogy is so 
strong and the reasons for such restrictions so manifest and so urgent, 
it would seem that the courts might well declare it to be the law of the 
land. 

“The defendants demurred ore tenus to the complaint that it did not 
state facts sufhcient to constitute a cause of action, and challenged the 
plaintiffs right to maintain his action. While it is elementary that the 
courts have no power under the Constitution to control the exercise of 
discretion vested in subordinate departments, such as the Fayetteville 
Graded Schools (Broadnax v. Groom, 64 N. C., 244), there is no attempt 
here to control any exercise of discretion. The plaintiff, who brings 
this suit in behalf of himself and other citizens and taxpayers within 
said charter district, charges in effect that the acts of the defendant’s 
board of trustees and their agents are u/tra vires, and indicate the pur- 
suit of an illegal course of conduct in the name of the Fayetteville 
Graded Schools, in violation of the rights of the plaintiff and other 
taxpayers. The plaintiff does not charge the defendant with actual 
fraud, nor with corruption or moral turpitude. Constructive fraud 
need not originate in any actual evil design. ‘It is sufficient in a court 
of equity to allege acts, omissions, or concealments which involve a 
breach of legal or equitable duty, trust, or confidence, and tend to the 
injury of another or to the bringing about of an undue and unconscien- 
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tious advantage.’ Jones v. North Wilkesboro, 150 N. C., 647. It is 
also alleged and admitted by both demurrer and answer that before the 
contract was made with Harrison the defendant’s board of trustees, by a 
resolution, delegated the entire matter of the sale of the property to a 
committee of four, with the sole limitation that the price should not be 
less than $8,500, and declared that the action of the committee should 
be final. This is an allegation and admission that the trustees attempted 
to delegate a nondelegable power and responsibility. It means that they 
attempted to abdicate their solemn trust by a delegation of their author- 
ity. ‘The principle is a plain one that the public powers or trusts 
devolved by law or charter upon the council or governing body, to be 
exercised by it when and in such manner as it shall deem best, cannot 
be delegated to others. This principle may not prevent the delegation 
of duties which are ministerial, but where the trust committed to the 
governing body involves the exercise of functions which partake of a 
judicial character, it may not be delegated” Murphy v. Greensboro, 
190 N. C., 269. 

“Tere the trustees not only attempted to delegate their trusts to the 
property committee, but all the evidence would seem to indicate that the 
property committee attempted to delegate their alleged power, even 
though it was void, to its chairman. 

“Tt is therefore considered, adjudged, and decreed that the demurrer 
be and it is hereby overruled, and that the defendants be and they are 
hereby restrained and enjoined from perfecting or completing the at- 
tempted contract of sale complained of, and that the contract entered 
into by and between the chairman of the property committee and J. KR. 
Harrison be and it is hereby canceled, and declared null and void.” 

From the foregoing judgment defendants appealed. 


John H. Cook for plaintiff, appellee. 
Rose & Lyon and Dye & Clark for defendants, appellants. 


Devin, J. The findings of fact of the court below were supported by 
the pleadings and affidavits presented to him, and his conclusions and 
judgment thereon are fully sustained by the authorities and statutes cited 
and by his clear and accurate reasoning therefrom. 

While the good faith of the board of trustees of the Fayetteville 
Graded Schools and of the chairman of the property committee is in no 
way impugned, it is apparent that the words “with power to act” in- 
serted in the record of the motion to instruct the property committee to 
investigate the legality of a privae sale and to consider offers for the 
property should not be construed to constitute the valid delegation of 
power to the chairman of the property committee to execute a contract 
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for the sale of the property in a manner contrary to the method set out 
in the statute. The Fayetteville Graded Schools cannot in law be bound 
thereby. 
The judgment, restraining the conveyance of the property pursuant to 


the attempted contract complained of, must be 
Affirmed. 





HARRIET DOWNING y. H. J. WHITE. 


(Filed 16 December, 1936.) 
1. Judgments § 22— 

A judgment against a party who has not been brought into court in 
some way sanctioned by law, or who has not made a voluntary appear- 
ance, is void and may be treated as a nullity without any direct proceed- 
ing to vacate it. 


2. Same—Where record does not show that defendant was a party, defend- 
ant may attack the judgment by independent action. 


Action was brought by a creditor to set aside a deed from the debtor 
to his daughter for fraud. All papers in the action were lost except the 
judgment setting aside the conveyance, and the judgment did not disclose 
that the daughter was a party to the action. The daughter instituted 
this action to set aside the judgment as a cloud upon her title, and intro- 
duced testimony that she had never been served with summons in the 
action to set aside the conveyance to her. Held: The record as consti- 
tuted fails to disclose that the daughter was a party tc the action, and 
therefore she may attack the judgment by independent action, although 
if the papers in the action should be found and should disclose on their 
face that she was served with summons in the action, her sole remedy 
would be by motion in the cause to establish the fact of nonservice or 
“false return.” 


3. Judgments § 26—Burden is on party attacking judgment to establish 
asserted nonservice. 


Where the record does not disclose that a person whose vested rights 
were involved in the action was made a party thereto, such person attack- 
ing the judgment on the ground that she was not a party to the action. 
has the burden of overcoming the prima facie presumpticn of jurisdiction 
arising from the rendition of the judgment. 


APPEAL by plaintiff from Wellzams, J., at Special June Term, 1936, 
of Buapen. 

Civil action in ejectment to redeem and to remove cloud on title. 

The locus in quo consists of two tracts of land situate in Bladen 
County—one a 36-acre tract; the other containing 140 acres. 

It is admitted that June Dix acquired title to the 40-acre tract in 
1887, and to the 140-acre tract in 1888. He conveyed both tracts to 
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Harriet Dix, now Harriet Dix Downing, by deed dated 7 November, 
1921, duly registered in Bladen County. Plaintiff and defendant both 
claim title from a common source. 

Thereafter, it is alleged, suit was brought by Bridger Corporation 
against June Dix and Harriet Dix, first, to recover on a note given by 
June Dix to the Bridger Corporation, and, second, to set aside the afore- 
mentioned deed from June Dix to Harriet Dix as a fraudulent convey- 
ance so far as creditors were concerned. Carswell v. Talley, 192 N. C., 
37, 183 S. E., 181. There was a judgment for the plaintiff in said 
action, rendered at the January Term, 1924, decreeing the deed in ques- 
tion to be null and void and ordering its cancellation. All the papers 
in this proceeding, save the judgment, seem to have been lost. 

The plaintiff testified that no summons was ever served on her in the 
case of “Bridger Corporation v. Dix,” the only title appearing on the 
judgment, and this was corroborated by her father, with whom she lived 
at the time. The court held that the judgment rendered in said action, 
canceling plaintiff’s deed, was a bar to her right to recover in the present 
proceeding, and instructed the jury accordingly. 

Verdict and judgment for defendant, from which plaintiff appeals, 
assigning errors. 


A. M. Moore for plaintiff, appellant. 
H. H. Clark for defendant, appellee. 


Sracy, C. J. This is the same case that was before us on a procedural 
question at the Spring Term, 1934, reported in 206 N. C., 567, 174 
S. E., 451. 

It is elementary that unless one named as a defendant has been 
brought into court in some way sanctioned by law, or makes a voluntary 
appearance in person or by attorney, a judgment rendered against him 
is void for want of jurisdiction. Dunn v. Welson, 210 N. C., 493; 
Guerin v. Guerin, 208 N. C., 457, 181 S. E., 274; Harrell v. Welstead, 
206 N. C., 817, 175 S. E., 238; Clark v. Homes, Inc., 189 N. C., 703, 128 
S. E., 20; Pennell v. Burroughs, 168 N. C., 315, 84 8. E., 364; Card 
v. Finch, 142 N. C., 140, 54 8S. E., 1009; Bernhardt v. Brown, 118 
N. C., 700, 24S. E., 527, 715; Armstrong v. Harshaw, 12 N. C., 187. 

True, “where it appears from the record that a person was a party to 
an action, when in fact he was not, the legal presumption that he was 
properly a party is conclusive until removed by a correction of the record 
itself, by a direct proceeding for that purpose.” Smathers v. Sprouse, 
144 N. C., 637, 57 S. E., 392; Doyle v. Brown, 72 N. C., 393. In other 
words, where it affirmatively appears from the record in a case that one 
was duly served or made a party thereto, the remedy for establishing the 
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fact of nonservice or “false return,” if such be the fact, is by motion in 


the cause and not by an independent action. Davis v. Brigman, 204 
N. C., 680, 169 S. E., 421; Long v. Rockingham, 187 N. C., 199, 121 
S. E., 461; King v. Rh. R., 184 N. C., 442, 115 8. E., 172; Hure v. 
Paxion, 80 N. C., 17. Here, however, it does not appear that Harriet 
Dix was ever a party, or attempted to be made a party, to the action 
of “Bridger Corporation v. Dix.” The papers have been lost, with the 
exception of the judgment, and the only title to the judgment 1s “Bridger 
Corporation v. Dix.” So, under the circumstances, 1t not appearing that 
Harriet Dix was ever a party to said proceeding, we apprehend her right 
presently to attack the judgment rendered therein as a cloud on her title 
ought not to be denied. Stocks v. Stocks, 179 N. C., 285, 102 5. E., 306; 
Truclove v. Parker, 191 N. C., 480, 182 S. E., 295. Nething was said 
in Clark v. Homes, Inc., supra; Pinnell v. Burroughs, supra; Bailey v. 
Hopkins, 152 N. C., 748, 67 S. E., 569; Hargrove v. Wilson, 148 N. C., 
439, 62 S. E., 520; Rachley v. Roberts, 147 N. C., 201, 60 8. E., 975; 
Brickhouse v. Sutton, 99 N. C., 103, 5 S. E., 380; or Sumner v. Sessoms, 
94 N. C., 371, which militates against this position. 

The laboring oar, of course, is with the plaintiff, as a prima facie pre- 
sumption of jurisdiction arises from the exercise of it, and throws the 
burden of disproving its existence upon the party denying it. Starnes 
v. Thompson, 173 N. C., 466, 92S. E., 259. 

Should the papers be found, and the fact of nonservice appear on the 
face of the record, plaintiff’s right to attack the judgment would zpso 
facto be established. Graves v. Reidsville, 182 N. C., 330, 109 8. E., 29. 
Non constat that this right should be denied simply beceuse the papers 
have been lost. Pinnell v. Burroughs, supra; Massie v. Hainey, 165 
N. C., 174, 81 S. E., 135; Card v. Finch, supra. 

In Bernhardt v. Brown, supra, there is an observation to the effect 
that “in the absence of the transcript of the proceedings therein, the 
presumption of law is that it is regular in all respects, including service,” 
but this was said in reference to one who appeared to be a party to such 
proceeding, and not to one who did not so appear, nor did it have refer- 
ence to lost records. 

Tt is well established here and elsewhere that “a judgment rendered by 
a court against a citizen affecting his vested rights, in an action or pro- 
ceeding to which he is not a party, is absolutely void, and may be treated 
as a nullity whenever it is brought to the attention of the court.” John- 
son v. Whilden, 171 N. C., 158, 88 S. E., 223. 

Again, in Doyle v. Brown, supra, it was held that “when a defendant 
has never been served with process, nor appeared in person or by attor- 
ney, a judgment against him is not simply voidable, but void, and may be 
so treated whenever and wherever offered, without any direct proceeding 
to vacate it.” 
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Similarly, in Condry v. Cheshire, 88 N. C., 875, it was held (as stated 
in third headnote): “A judgment against a party upon whom no service 
of process has been made nor appearance entered, is absolutely void, and 
may be so treated without any direct proceeding to vacate it.” 

In this view of the matter, considering the present state of the record, 
it would seem the plaintiff is entitled to question the judgment in the 
Bridger Corporation case, to show its invalidity, if she can, and if found 
to be void, to have it removed as a cloud on her title. Johnson v. Whil- 
den, supra; Oliver v. Hood, Comr., 209 N. C., 291, 183 8S. E., 657. Of 
course, if, upon the discovery of the lost papers in said suit, it should 
appear that the plaintiff was duly or ostensibly made a party thereto, a 
different principle would prevail. Davis v. Brigman, supra; Dunn v. 
Welson, supra. 

New trial. 





J.C. PAYNE v. DR. D. A. STANTON. 
(Filed 16 December, 1986.) 


1. Damages § 2—Charge held for error in failing to confine quantum of 

damages to injuries sustained as direct result of alleged negligence. 
In this action to recover of a physician for alleged negligence in diag- 

nosis and treatment of plaintiff's shoulder, which had been injured by a 
run-away mule, the charge of the court is held for error in inadvertently 
failing to confine the quantum of damages to the suffering and injury 
resulting from defendant’s alleged negligence in diagnosis and treatment, 
and in embracing in the quantum of damages recoverable the suffering 
and injury caused by the injury inflicted by the run-away mule, plaintiff 
being entitled to recover, if at all, only for those injuries which proxi- 
mately and naturally resulted from the wrong complained of. 

2. Appeal and Error § 46— 


Where a new trial is awarded for error in the instructions on the issue 
of damages, alleged error in the instructions on the issue of negligence 
need not be decided. 


STacy, C. J., dissents. 


Connor, J., concurring in part and dissenting in part 


AppreaL by defendant from Cowper, Special Judge, at July Term, 
1936, of Ranpotru. New trial. 

Action to recover damages for negligence on the part of defendant, a 
practicing physician, upon allegations of failure to properly diagnose 
and treat plaintiff’s dislocated shoulder. The injury to the plaintiff’s 
shoulder was caused by a run-away mule. 
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The allegations of negligence were denied in the answer. Upon issues 
submitted to the jury, there was verdict for the plaintiff, and from judg- 
ment in accord therewith defendant appealed. 


York & York and Moser & Miller for plaintiff, appellee. 
D. H. Parsons and J. A. Spence for defendant, appellant. 


Devin, J. The evidence offered in support of plaintiff’s allegations of 
negligence was sufficient to entitle him to have it submitted to the jury, 
its probative force being for them to determine. 

Appellant, however, assigns as error certain portions of the court’s 
charge to the jury. He notes exceptions to the following portions of the 
charge on the issue of damages: 

“Plaintiff is to have a reasonable satisfaction, if he is entitled to 
recover at all, for loss of both bodily and mental powers, or for actual 
suffering, both of body and mind, which are the immediate and neces- 
sary consequences of his injury. And, gentlemen of the jury, it is for 
the jury to say, under all the circumstances, what is a fair and reason- 
able sum that the defendant should pay to the plaintiff by way of com- 
pensation for the injuries sustained, if the plaintiff is entitled to recover 
at all.” 

“Tf the jury shall find, by the greater weight of the evidence, that the 
injuries to the plaintiff be permanent and continuous in their nature, 
there is no fixed date upon which they all occurred, and, respecting the 
damages, if any, which may accrue, in the future, the pla:ntiff can only 
be awarded the present cash value or the present worth of such damages; 
for if the jury assess any prospective damages, the plaintiff is being paid 
now in advance for future loss. The sum fixed by the jury, if you come 
to this issue, should be such as fairly compensates the plaintiff for 
injuries suffered in the past and for those likely to occur in the future, 
that is, if the jury shall so find injuries in the future. The verdict is 
to be rendered on the basis of a cash settlement for plairtiff’s injuries, 
past, present, and prospective, if you find from the evider.ce, and by its 
greater weight, that there are future and prospective damages to which 
the plaintiff is entitled.” 

It is apparent that the court in this portion of his charge inadvertently 
omitted to distinguish injuries and sufferings resulting from the violent 
action of the run-away mule from those resulting from the failure of 
the defendant to exercise due care in the subsequent treatment. The 
instructions allowed the jury to consider as an element cf damages all 
the injuries suffered by plaintiff, and permitted them to award com- 
pensation for all loss and suffering endured by him, whether caused by 
the mule or by defendant’s negligence. 
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If plaintiff was entitled to recover anything, he was entitled to recover 
compensation only for those injuries which proximately resulted from 
defendant’s negligent treatment. Only such damages are allowable 
as are the natural and proximate consequence of the wrong complained 
of. Newbold v, Fertilizer Co., 199 N. C., 552; Lane v. Rk. &., 192 N.C, 
287; Van Dyke v. Chadwick-Hoskins Co., 187 N. C., 695; Johnson v. 
Rh. R., 184 N. C., 101. 

The appellant’s exception to this portion of the charge must be sus- 
tained. 

The defendant also assigns as error a portion of the charge to the 
jury on the first issue. He complains that in the portion of the charge 
in which the court undertook to set out in detail what facts evidencing 
negligence the jury must find before they could answer the first issue in 
favor of the plaintiff, he omitted to instruct them that the negligence of 
the defendant in the respects alleged must be found, by the greater 
weight of the testimony, to have been the proximate cause of the injury 
complained of. 

However, the record shows that in another portion of the charge the 
court stated generally the elements of actionable negligence and properly 
defined “‘proximate cause” as necessary to be found to establish plain- 
tiff’s cause of action. 

Whether this was sufficient to constitute inconsistent instruction and 
to call for the applhecation of the rule laid down in Young v. Commis- 
stoners, 190 N. C., 845, and cases there cited, it is unnecessary to decide, 
as there must be a new trial for the error in the charge on the third issue, 
as hereinbefore pointed out. 

New trial, 


Stacy, C. J., dissents. 


Connor, J., without conceding that there was evidence at the trial of 
this action sufficient to support the allegations in the complaint that 
plaintiff was injured by the negligence of the defendant, as alleged in the 
complaint, concurs in the opinion of the Court that there was error in 
the charge of the trial judge to the jury for which the defendant is 
entitled to a new trial. He was of opinion that there was error in the 
refusal of the trial court to allow defendant’s motion for judgment as of 
nonsuit, at the close of all the evidence. 
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J. ROSENBLOOM v. E. I. SINKOE. 
(Filed 16 December, 1936.) 


Contracts § 25b: Brokers and Factors § 8—Action held for breach of con- 
tract entitling plaintiff to recover selling price agreed upon by parties. 


Plaintiff contended that he left certain personal property with defendant 
under a contract by which defendant agreed to sell the property upon 
commission at a price not less than that agreed upon, and that defendant 
had sold the property and failed to account to plaintiff. The record dis- 
closed that the case was tried upon the theory of breach of the express 
contract alleged in the complaint. Held: Under the theory of trial, the 
measure of damages was the price agreed upon by the parties for the 
sale of the property, plaintiff being entitled to be put in the position he 
would have been in if the contract had been performed, and defendant's 
contention that the damages should be measured by the rule governing 
damages for breach of contract by a factor by selling at a price less than 
that stipulated cannot be sustained. 


AppEAL by the defendant from Harding, J., at February Term, 1936, 
of MeckLensrre. No error. 

This was a civil action wherein the plaintiff sued the defendant to 
recover damages alleged to have been caused by a breach of contract in 
selling certain machinery for a price less than that agreed upon by the 
parties when the machinery was left with the defendant by the plaintiff 
for the purpose of sale; and for selling a certain bench and tools left with 
the defendant by the plaintiff without authority to make a sale thereof. 

The plaintiff alleged that the defendant agreed to store the machinery 
without charge and to sell it for the plaintiff at not less than the mini- 
mum prices marked thereon, amounting to $945.00, for a commission 
of 10 per cent; and that the defendant further agreed to store and hold 
the bench and tools without charge; and that the defendant has sold both 
the machinery and the bench and tools and has failed to account to the 
plaintiff, notwithstanding demand for settlement has repeatedly been 
made by the plaintiff upon the defendant. 

The defendant denied that he made the agreement or contract alleged 
by the plaintiff. 

The issues submitted and answers made thereto were as follows: 

“1. Did the plaintiff and defendant enter into a contract whereby 
plaintiff would deliver to the defendant machinery, as set out in the 
complaint, and defendant was to sell the same at a price not less than 
the amount set out in the complaint, as alleged, and charge ten per cent 
commission for such sale, as alleged? Answer: ‘Yes,’ 

“2, Did defendant breach the said contract? Answer: ‘Yes.’ 

“3. What damage, if any, is plaintiff entitled to recover of defendant 
by reason of the breach, as alleged? Answer: ‘$945.00,’ 


N.C.] FALL TERM, 1936. 47 


ROSENBLOOM Vv, SINKOE, 


“4, Did defendant wrongfully sell and dispose of the bench and mis- 
cellaneous tools of the plaintiff, as alleged? Answer: ‘Yes.’ 

“5. What damage, if any, is plaintiff entitled to recover of defendant 
for such wrongful sale? Answer: ‘$25.00. ” 

From a judgment that the plaintiff have and recover of the defendant 
the sum of $970.00, the defendant appealed, assigning errors. 


Guthrie, Pierce & Blakeney for plaintiff, appellee. 
Fred B. Helms for defendant, appellant. 


Scuenck, J. The plaintiff introduced evidence from which the jury 
might have found that the defendant agreed to store and to sell the 
machinery at not less than the prices marked on the individual articles, 
aggregating $945.00, for a commission of 10 per cent, and further, that 
the defendant agreed to store the bench and tools. The defendant, on 
the contrary, introduced evidence from which the jury might have found 
that no such agreement was made, and that the machinery and the bench 
and tools were left with the defendant by the plaintiff as security for 
loans made to the plaintiff by the defendant, with the understanding that 
if said loans were not paid within a reasonable time the property should 
be sold and proceeds applied on said loans, and that after two years or 
more the property was so sold and the proceeds of the sale so applied. 

The jury, after hearing the evidence, answered the issues in favor of 
the plaintiff, as hereinbefore set forth. 

The exceptions principally urged on appeal are those which assail 
the charge of the court upon the third issue relative to the measure of 
damage. His honor held and charged the jury to the effect that if they 
answered the first and second issues in favor of the plaintiff their answer 
to the third issue would be the price at which the defendant agreed to 
sell the machinery. The only evidence relating to the price at which the 
defendant agreed to sell the machinery was that of the plaintiff, since the 
defendant denied the existence of any such agreement. The jury an- 
swered the issue in accord with the contention of the plaintiff, namely, 
$945.00. 

It is the contention of the defendant that the measure of damage was 
the market value of the machinery, and not the price at which the de- 
fendant agreed to sell it, in the event that the jury found he agreed 
to sell it. 

While there is a diversity of holdings in the different jurisdictions in 
cases between principals and factors, particularly where principals are 
in default to their factors, as to whether the measure of damage for the 
breach of the contract to sell, by selling at a lower price than stipulated, 
is the difference between the price at which the sale was made and the 
market value of the property sold, or, is the difference between the price 
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at which property is sold and the price stipulated, this case was not 
tried upon the theory involved in such cases. 

This case was tried upon the theory of a breach of the expressed con- 
tract alleged in the complaint to the effect that the defendant would sell 
the machinery at not less than the price agreed upon. Thus 1s apparent 
from the following excerpt from the record: “At this point counsel for 
plaintiff, upon being questioned by the court, announced that the plain- 
tiff elected to and would rely solely upon the expressed contract, as 
alleged in the complaint as to all of the items referred to in the com- 
plaint, except as to the bench and tools.” 

The plaintiff was entitled to be put in the position he would have been 
in if the contract had been performed. Newby v. Realty Co., 180 N. C., 
51; Machine Co. v. Tobacco Co., 141 N. C., 284. “For the injury caused 
by the nonperformance of most contracts the primary if not the only 
remedy of the injured party is an action for damages for the breach. 
In fixing the amount of these damages, the general purpose of the law 
is, and should be, to give compensation—that 1s, to put the plaintiff in as 
good a position as he would have been in had the defendant kept his 
contract.” Williston on Contracts, Vol. 3, sec. 1338, p. 2392. Therefore, 
we think, and so hold, that his Honor was correct when he ruled and 
charged that the measure of damage was the price agreed upon by the 
parties. 

We have examined the other assignments of error relating both to the 
admission and exclusion of evidence and to the charge. Most of these 
are disposed of by the disposition made of those assailing his Honor’s 
ruling upon the measure of damage. Those assignments of error relat- 
ing to the market value of the machinery, even if well taken, are harm- 
less, since the market value was immaterial under the theory upon which 
the case was tried. The other assignments of error have deen examined 
by us and we have found in them 

No error. 





H. M. CHAMBLEDR, ADMINISTRATOR oF ESTATE OF LAWRENCE DICKS, 
DECEASED, v. SECURITY NATIONAL BANK, GUARDIAN OF THE PROPERTY 
or LAWRENCE DICKS. 


(Filed 16 December, 1986.) 
1. Death § 1— 
The presumption of death from seven years absence is a presumption 
of fact which may be rebutted, but the presumption stands in the absence 


of any evidence to weaken the presumption or prohibit it from applying 
to the facts of the case. 
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2. Executors and Administrators § 3—Administrator may be appointed 
upon presumption of death from seven years absence. 

The clerk of the Superior Court has jurisdiction to appoint an admin- 
istrator for an estate upon his finding that the person in question is dead 
and died intestate, C. 8., 28, 1, upon affidavit showing that such person 
had been absent for over seven years and had not been heard from by 
relatives or friends, and the fact that at the time of the appointment it 
was contemplated that an action should be brought to determine any 
question that might arise contrary to the legal presumption does not 
invalidate the appointment or nullify the proof afforded by the jurisdic- 
tional affidavit. 


3. Executors and Administrators § 8—Administrator of person presumed 
dead held entitled to assets of estate under the evidence in this case. 


An administrator appointed by the clerk for the estate of a person pre- 
sumed dead under the presumption of death from seven years absence is 
entitled to judgment for the recovery of the assets of the estate against 
the guardian of such person upon the verdict of the jury in his favor upon 
evidence showing that the person in question had been absent for seven 
years, and had not been heard from by relatives or friends, when the 
guardian controverts the fact of death for its own protection, but intro- 
duces no evidence weakening the presumption or prohibiting it from 
applying to the facts established by plaintiff’s evidence, and the guardian’s 
contention that the recovery of the assets was without due process of 
law in that the person alleged to be dead was not served with summons 
is without merit. 


ApprEaAL by defendant from Shaw, Emergency Judge, at September 
Term, 1936, of Guirrorp. No error. 

Action instituted to recover, for the purpose of administration, prop- 
erty of plaintiff’s intestate, Lawrence Dicks, in the hands of defendant 
bank, guardian of the property of said Lawrence Dicks, 

Defendant denied, on information and behef, the death of said 
Lawrence Dicks, and alleged that the appointment of plaintiff as admin- 
istrator was void, and that plaintiff’s attempt to take possession of 
Lawrence Dicks’ property was without due process of law. 

The jury answered the issues as follows: 

“1, Did H. M. Chamblee qualify as administrator of the estate of 
Lawrence Dicks, deceased, on 28 April, 1936? Ans.: ‘Yes.’ 

“2, Was Lawrence Dicks dead at the date on which H. M. Chamblee 
was appointed administrator of the estate of Lawrence Dicks, to wit, 
28 April, 1986? Ans.: ‘Yes.’ 

“3. Is the plaintiff entitled to recover from the defendant all money, 
securities, and property held by it for the benefit of Lawrence Dicks 
and/or his heirs? <Ans.: ‘Yes,’” 


Caffey & Stanley, EK. D. Broadhurst, and Younce & Younce for 


plaintiff. 
King & King and J, A. Cannon, Jr., for defendant. 
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Devin, J. Appellant challenges the validity of the appointment of 
plaintiff as administrator of the estate of Lawrence Dicks, and contends 
that this actlon cannot be maintained. 

There was no positive proof of the death of Lawrence Dicks, but plain- 
tiff relied upon the presumption arising from his seven years absence 
without having been heard from. As stated by Adams, J., in Beard v. 
Sovereign Lodge, 184 N. C., 154, “The absence of a person from his 
domicile, without being heard from by those who would he expected to 
hear from hin, if living, raises a presumption of his death, that is, that 
he is dead at the end of seven years.” Steele v. Ins. Co., 196 N. C., 408; 
University v. Harrison, 90 N. C., 387. 

It appears that Lawrence Dicks, a resident of Greensboro, N. C., was 
in 1923 committed to the United States Veterans’ Hospital at Tuskegee, 
Alabama; that he was suffering with an advanced stage of dementia 
preecox, and had theretofore been declared incompetent, and defendant 
appointed guardian of his property; that on 19 April, 1927, he escaped 
from the hospital and has not been seen or heard from since; that five 
brothers and a sister reside in Guilford County. It was in evidence that 
a person in his condition could not have endured long. 

On 28 April, 1936, nine years later, the plaintiff made affidavit that 
Lawrence Dicks was dead, without leaving a last will and testament, and 
applied to the clerk of the Superior Court of Guilford County for letters 
of administration on his estate, 

Thereupon, the clerk of the Superior Court made this order: “It being 
satisfactorily proven to the undersigned clerk of the Superior Court of 
Guilford County that Lawrence Dicks, late of said county, is dead, 
and it appearing that H. M. Chamblee is entitled to the edministration 
of the estate of the deceased, and having qualified as administrator 
according to law; now these are therefore to empower the said admin- 
istrator to enter in and upon all and singular the goods and chattels, 
rights, and credits of the deceased, and the same to take into possession, 

and distribute same according to law.” 

Required bond was given and approved. 

On 25 June, 1936, plaintiff instituted his action to recover from the 
defendant bank decedent’s property remaining in its hands as guardian. 

On the trial there was evidence tending to support the allegations and 
contentions of plaintiff. No evidence, contra, was offered by defendant. 
There was nothing in the evidence to weaken the presumption or pro- 
hibit it from applying to the facts presented. Following a correct charge 
by the court, the jury by their verdict found that Lawrence Dicks was 
dead at the time the plaintiff was appointed administrator of his estate. 

The clerk of the Superior Court had jurisdiction to appoint an 
administrator and to grant letters of administration, upon ascertaining 
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from the affidavit of the applicant that decedent was dead, intestate. 
C. 8., 28; C. 8. 1. This he has done. Huis order and appointment 
could only be avoided by showing that Lawrence Dicks was not in fact 
dead. The presumption of his death, arising from seven years absence 
under the rule, is a presumption of fact which may be rebutted. Clark 
v. Holmes, 189 N. C., 703; Trimmer v. Gorman, 129 N. C., 161; 
Springer v. Shavender, 116 N. C., 12; Springer v. Shavender, 118 
N. C., 33; Dowd v. Watson, 105 N. C., 476; Moore v. Parker, 34 N. C., 
123. 

Following his appointment, plaintiff administrator instituted this 
action, setting out all the facts, and asked that he recover from the 
guardian the estate of decedent for the purpose of administration accord- 
ing to law. It seems to have been contemplated when letters of adminis- 
tration were applied for that such action would be brought for the de- 
termination of any question that might be raised contrary to the legal 
presumption. This could not be held to invalidate the proceeding or 
nullify the proof afforded by the jurisdictional affidavit that Lawrence 
Dicks was dead. 

The defendant guardian, concerned for its own protection, very prop- 
erly put the plaintiff to the proof. This burden he has borne by evidence 
offered to the satisfaction of the triers of the facts and of the learned 
judge who presided. 

We find nothing in the proceeding to justify us in disturbing the result. 

The suggestion that due process of law was wanting for failure to 
serve notice on the alleged decedent is without merit. The plaintiff had 
the right to invoke and rely upon the presumption of death and to pro- 
ceed accordingly in the manner prescribed by the statute. 

The appellant did not, and does not now, offer evidence to controvert 
the facts upon which the right of action accrued. Its objections to the 
judgment are procedural. It excepts to the conclusion. The assign- 
ments of error based upon these exceptions cannot be sustained. 

No error. 





RF. L. PREISTER v. STANLY BANK AND TRUST COMPANY, A. P. HAR- 
RIS, TRUSTEE BY ORDER OF THE COURT, AND A. P. HARRIS, TruSTEE By 
DEED. 

(Filed 16 December, 19386.) 


1. Reference § 3— 

A compulsory reference may not be ordered prior to the determination 
of defendant’s plea in bar when such plea, if determined in defendant’s 
favor, entirely destroys plaintiff’s right of action, and renders an account- 
ing useless. 
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2. Same—Order of compulsory reference prior to determination of defend- 
ant’s plea in bar held error in this case. 


Plaintiff alleged that he purchased, at the sale of a bankrupt’s estate, 
certain stocks and bonds which had been given as collateral security for 
a note by the bankrupt, that subsequent credits had paid the note in full, 
and that defendant bank had sold certain of the security without notice 
and purchased same at its own sale, and refused to surrender the securi- 
ties to plaintiff. Defendant bank filed answer alleging that plaintiff was 
not the owner of the securities, but that defendant bank purchased the 
securities at the sale conducted by the payee of the note upon default 
after due advertisement. Held: The answer raised issues which are 
determinative of the entire controversy, and an order for compulsory 
reference prior to the determination of the question of title to the securi- 
ties is erroneous, 


Appra by defendants from Hill, Special Judge, at September Term, 
1936, of Sranzty. Reversed. 

A compulsory reference was ordered over the objection of defendants. 

Defendants excepted to the order on the ground that pleas in bar had 
been set up, and that a reference was improper until the pleas had been 
determined. 

From an adverse ruling, defendants appealed. 


Vann & Milliken and W. E. Smith for plaintiff, appellee, 
Brown & Brown and Stahle Linn for defendants, appellants. 


Devin, J. It is an elementary rule of procedure, upheld by many 
decisions of this Court, that when the answer sets up a plea in complete 
bar of plaintiff’s action, a compulsory reference should not be ordered 
until the plea, which may defeat the action entirely and render an ac- 
counting useless, has been determined. McIntosh Prac. & Proc., sec. 
523; Smith v. Goldsboro, 121 N. C., 350; BR. R. v. Morrison, 82 N. C., 
141. 

What constitutes a plea in bar has been considered and accurately 
defined by this Court in Bank v. Evans, 191 N. C., 538, as follows: “In 
a legal sense it is a plea or peremptory exception of a defendant, suffi- 
cient to destroy the plaintiff’s action, a special plea constituting a suff- 
clent answer to an action at law, and so called because it barred—z.e., 
prevented—the plaintiff from further prosecuting it with effect, and, if 
established by proof, defeated and destroyed the action altogether.” 
Haywood Co. v. Welch, 209 N. C., 583; Jones v. Beaman, 117 N. C., 259. 

It then becomes necessary to examine the pleadings in the instant case 
in order to determine whether a plea in bar, as defined, has been raised. 

The complaint alleges in substance that the Albemarle Grocery Com- 
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pany, a corporation, being indebted to the defendant Stanly Bank and 
Trust Company, executed its note to said bank and, as collateral security 
therefor, delivered certain securities, notes, and stocks belonging to said 
grocery company; that the said grocery company became. entitled to 
credits from various sources and payments sufficient to pay said note in 
full; that thereafter said grocery company was adjudicated a bankrupt, 
and the plaintiff, with the approval of the bankrupt court, purchased 
from the trustee in bankruptcy all the choses in action of the bankrupt 
grocery company, and is now the owner thereof; that the defendant bank, 
without proper notice, sold the collateral securities of the grocery com- 
pany which had been pledged to it, and purchased same at its own sale 
for the sum of five hundred dollars, which was credited on the note; that 
the said defendant bank thereafter disposed of some of said securities for 
about five thousand and five hundred dollars, and now wrongfully holds 
the remainder of said securities. 

The plaintifi’s prayer is that he recover of defendants $5,500, less 
$500, and that the remainder of said securities be delivered up. 

The answer of defendants denies that plaintiff is the owner of the 
described securities, and alleges that the defendants are the rightful 
owners thereof; that the note of the grocery company was not paid; that 
the Page Trust Company was the lawful owner of said securities, and 
that it lawfully and properly advertised and sold same on 24 February, 
1933, and defendants purchased same for the fair and reasonable value 
of same at that time. It is further alleged in the answer that the plain- 
tiff purchased from the trustee in bankruptcy for $200.00 only the choses 
in action which had arisen out of the open accounts of the bankrupt, and 
that plaintiff’s purchase did not include the securities described in the 
complaint, and that he never acquired title thereto. 

It is obvious from an examination of the pleadings that issues are 
therein raised which are determinative of the entire controversy, and 
that the litigated question of title to the described choses in action must 
first be decided before a compulsory reference may properly be ordered 
to state an account between the parties. Austin v. Stewart, 126 N. C., 
526; Commissioners v. White, 123 N. C., 534. 

It must be held for error to order a reference, over objection of defend- 
ants, before the pleas in bar set up in the answer have been properly 
determined. 

Reversed. 
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CHOATE RENTAL COMPANY vy. E. R. JUSTICE, TRADING as 
JUSTICE HOTEL, 


and 


CHOATE RENTAL COMPANY vy. E. R. JUSTICE, TRADING as 
SILVER DIME CAFE. 


(Filed 16 December, 1986.) 
1. Ejectment § 5— 

Although an agent of the lessor may make the oath in writing required 
in summary ejectment, C. S., 2867, the action must be prosecuted in the 
name of the lessor as the real party in interest, C. S., 446, and it may not 
be maintained in the name of the lessor’s rental agent. 

2. Parties § 1— 

The requirement that an action must be maintained by the real party 
in interest, C. 8., 446, means some interest in the subject matter of the 
litigation and not merely an interest in the action. 

3. Trial § 21— 

Where defendant moves for nonsuit after the close of plaintiff’s evidence 
but fails to renew the motion after the introduction of his evidence, he 
waives his motion and is not entitled to have the action dismissed thereon. 
C. &., 567. 


Appear by the defendant from Harding, J., at May Term, 1936, of 
Mecxiensurc. New trial. 

There were two actions in summary ejectment instituted before a 
justice of the peace under C. S., 2367, by the same plaintiff against the 
same defendant for different portions of the same building. From judg- 
ment in the justice of the peace court, adverse to 1t in each case, the 
plaintiff appealed to the Superior Court. In the Superior Court the 
eases were consolidated for trial in accordance with stipulation entered 
into by counsel for plaintiff and defendant, and were tried upon the 
following issue: 

“Ts the plaintiff entitled to immediate possession of the property in 
controversy set out in the complaint?” 

The jury answered the issue in the affirmative, and from judgment 
based upon the verdict the defendant appealed to the Supreme Court, 
assigning error. 


Taliaferro d& Clarkson for plaintiff, appellee. 
G. T. Carswell and Joe W. Ervin for defendant, appellant. 


Scuencx, J. The evidence of the plaintiff established that the Life 
Insurance Company of Virginia was the owner of the demised premises 
from which it was sought to eject the defendant, while the actions were 


iia 4 
Lea | 


N.C.] FALL TERM, 1936. 





RENTAL Co. v. JUSTICE. 





instituted in the name of Choate Rental Company, which was the rental 
agent of the Life Insurance Company of Virginia, and the affidavits 
prescribed by the statute were made by “Choate Rental Company by 
Jno. G. Turner,” and John G. Turner “worked for” and “collected rents 
for” the Choate Rental Company. 

The following excerpt from his Honor’s charge is made the basis of 
an exceptive assignment of error: “And the court charges you, gentle- 
men of the jury, that if you believe the evidence and all of 1t and find 
the facts to be true as testified to by the witnesses, under all of the 
evidence, it would be your duty to answer the issue ‘Yes.’ You can 
answer the issue, gentlemen.” 

This assignment of error presents the question brought forward in 
the brief as to whether these actions in summary ejectment can be main- 
tained in the name of the Choate Rental Company, rental agent, when 
the property is owned by the Life Insurance Company of Virginia. 

C. S., 2367, prescribes the manner of removal by his landlord of any 
tenant who remains in the demised premises after the expiration of his 
lease, as follows: ‘When the lessor or his assigns, or his or their agent 
or attorney, makes oath in writing, before any justice of the peace of 
the county in which the demised premises are situated, stating such facts 
as constitute one of the above cases described, and describing the premises 
and asking to be put in possession thereof, the justice shall issue a sum- 
mons reciting the substance of the oath, and requiring the defendant to 
appear before him or some other justice of the county, at a certain place 
and time, . . . to answer the complaint.” 

While the statute clearly provides that the agent or attorney of the 
lessor may make the oath in writing required in actions in summary 
ejectment, it does not, in our opinion, provide an exception to the 
requirement of C. S., 446, that “every action must be prosecuted in the 
name of the real party in interest.” 

In speaking of section 55 of the Code of Civil Procedure, which was 
substantially the same as C. S., 446, Ruffin, J., says: “Under The Code 
there is no middle ground; for whenever the action can be brought in 
the name of the real party in interest, 7f must be so done.” Ltogers v. 
Gooch, 87 N. C., 442. 

A real party in interest is a party who is benefited or injured by the 
judgment in the case. An interest which warrants making a person 
a party is not an interest In the action involved merely, but some interest 
in the subject matter of the litigation. The real party in interest in 
this action is the Life Insurance Company of Virginia and not its rental 
agent, the Choate Rental Company, and it was, therefore, error to charge 
the jury that under all the evidence they should answer the issue in the 
afhrmative. 


56 IN THE SUPREME COURT. (211 
FERTILIZER Co. v. HARDEE. 


The defendant is not entitled to have the actions dismissed on his 
motion to dismiss upon the evidence for the reason that the motion was 
not renewed at the close of all the evidence, but lodged only at the close 
of the plaintiff’s evidence. The introduction of evidence by the defend- 
ant constituted a waiver of the motion in absence of a renewal thereof. 
C.S8., 567. Bordeaux v. R. R., 150 N. C., 528; Wooley v. Bruton, 184 
N.C., 438, 

For the error assigned, the defendant is entitled to a 

New trial. 





EAST COAST FERTILIZER COMPANY, INC., vy. NORMAN F. HARDEE. 
(Filed 16 December, 1986.) 


1. Reference § 4a—Where judgment on report expressly reserves cause for 
jury trial on issue of fraud, and is unexcepted to, the provision for 
jury trial may not be disregarded by another judge of Superior Court. 


This cause involving plaintiff's claim for goods sold on consignment and 
defendant's alleged conversion of the proceeds was referred to a referee 
by consent. Upon the filing of the report by the referee, judgment was 
entered for plaintiff for a stipulated sum in accord with the report, and 
the cause was expressly retained for jury trial upon the issue of fraud 
raised by the pleadings. No exception was entered to this judgment and 
no appeal taken, At a subsequent term, plaintiff's motion for a jury trial 
was refused on the ground that the consent reference waived the right 
to have any of the matters tried by jury. Held: The judge of the Superior 
Court at the later term was without authority to disregard the express 
provision of the judgment entered at the prior term that the cause be 
retained for jury trial on the issue of fraud, there being no exception to 
the judgment or appeal therefrom, and the judgment being res judicata 
as to the matters therein determined. 


2. Courts § 3—One Superior Court judge may not review judgment of 
another. 


A judge holding a succeeding term of the Superior Court has no power 
to review or disregard a judgment affecting substantial rights entered at 
a former term by another judge upon the ground that such judgment is 
erroneous, since a judgment may be reviewed for error only upon appeal 
to the Supreme Court upon exceptions duly noted. 


APPEAL by plaintiff from Parker, J., at April Term, 1936, of New 
HANOVER. 

The action was instituted to recover balance due for commercial ferti- 
lizers sold on consignment, alleging fraudulent conversion of the pro- 
ceeds, 
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By consent, the cause was referred to Kenneth O. Burgwin “to hear 
the testimony of all the parties, to render an accounting, and to report 
his findings of fact and conclusions of law to the court.” 

The referee duly reported his findings of fact and conclusions of law, 
in which he found that defendant was indebted to the plaintiff in the 
sum of $907.58, and coneluded that plaintiff was entitled to judgment 
therefor. No exceptions to said report were filed by either party. 

At May Term, 1935, of said court, Frizzelle, J., entered judgment in 
favor of the plaintiff and against the defendant in accord with said 
report, and added, as a part of said judgment, the following: “It is 
further ordered and adjudged that the issue of fraud arising on the 
pleadings be and same is hereby retained on the civil issue docket to be 
submitted to a jury at a subsequent term of the Superior Court of New 
Hanover County, and this cause 1s retained for further orders.” 

No exception was made to the judgment of Judge Frizzelle and no 
appeal was taken therefrom. Counsel for defendant was not present 
when the judgment was signed, though notified the cause was on the 
calendar for judgment. 

At April Term, 1936, Judge Parker presiding, plaintiff moved for 
trial by jury of the issue of fraud, and the defendant objected. There- 
upon, the court, after setting out the facts in full, entered the following 
order: 

“The court being of the opinion that a reference of a cause made by 
consent is a waiver of the right of trial by jury, and neither party can 
afterwards demand a jury trial as a matter of right, nor has the judge 
the power, at his discretion and against the will of either party, to set 
aside or discontinue an order of reference entered by the written consent 
of the parties, the motion of the plaintiff is hereby denied.” 

The plaintiff excepted to this order and appealed to this Court. 


E. KB. Bryan and Hachler & Allen for plaintiff, appellant. 
S. H, Newberry and J. Frank Wooten for defendant, appellee. 


Devin, J. The only question presented by this appeal is the validity 
of the order of Judge Parker denying plaintiff’s motion for jury trial 
upon an issue in the cause, which, by the judgment of Judge Frizzelle, 
had been ordered retained on the civil issue docket for that purpose. 

While the reference ordered by Frizzelle, J., in the first instance, was 
by consent, it may be open to debate whether the order to the referee 
to “hear the testimony, render an accounting, and report his findings” 
contemplated the consideration and decision by him of the issue of 
fraudulent conversion raised by the pleadings. But, however that may 
be, the judgment of Judge Frizzelle, at April Term, 1935, confirming 
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the report of the referee, definitely ordered that the issue of fraud arising 
on the pleadings be retained on the civil issue docket for jury trial at a 
subsequent term; and, even 1f this portion of the judgment was errone- 
ous, no exception was noted thereto nor appeal taken. The judgment 
was not void. It could not be treated as a nullity. It could not be 
set aside as erroneous at a subsequent term by another judge. 

In Hdwards v. Perry, 206 N. C., 474, a similar question was so 
decided by this Court. In that case there was an order of reference by 
consent. At a later term an order was made by Judge Harris, by con- 
sent, that certain issues be submitted to a jury. Subsequently, at 
another term, by order of Judge Barnhill, then presiding, the order of 
Judge ILlarris was disregarded on the ground that a jury trial was not 
in order, as the original reference was by consent and both parties had 
waived their rights to a jury trial. This was held to be error. 

The decision in Wdwards v. Perry, supra, 1s determinative of the 
question here. It is well settled that a decision of one judge of the 
Superior Court is not reviewable by another judge. Since the power 
of one judge is equal to and codrdinate with that of another, a judge 
holding a succeeding term of the Superior Court has no power to review 
or disregard a judgment rendered at a former term affecting substantial 
rights upon the ground that such judgment is erroneous. Wellons v. 
Lassiter, 200 N. C., 474; Caldwell v. Caldwell, 189 N. C., 805; Dockery 
v. Fairbanks, 172 N. C., 529; Bland +. Faulkner, 194 N. C., 427; Ruth- 
erford College v. Payne, 209 N. C., 792. 

A judgment of the Superior Court, rendered in term by the judge, can 
be reviewed for error only upon appeal to the Supreme Court upon excep- 
tions duly noted. S. 7. Zea, 203 N. C., 316; Power Co. ». Peacock, 197 
N.C., 785; Phillips v. Ray, 190 N. C., 152; Inve Stock Co. v. Atkinson, 

89 N. C., 250; May v. Lumber Co., 119 N. C., 96; Roulhac v. Brown, 
ie ee ee 

The judgment of Judge Frizzelle at April Term, 1935, not having 
been excepted to or appealed from, became res judicata. To sustain the 
order of Judge Parker at April Term, 1936, would result in inconsistent 
adjudications on the same subject matter, which this Court has con- 
sistently sought to prevent by the enforcement of the rule herein stated. 
S.v. Hvans, 74 N. C., 824; Wilson v. Lineberger, 82 N. C., 4123; Scroggs 
vw, Stevenson, 100 N. C., 354; Cobb +. Rhea, 187 N. C., 295; Broad- 
hurst v. Drainage Comrs., 195 N. C., 489; Power Co. v. Peacock, supra; 
Revis vc. Ramsey, 202 N.C., 815; Ayers v. Causeway C'o., 204 N. C., 260. 

We conelude that the learned judge was in error in denying plaintiff’s 
motion for trial by jury of the issue of fraud arising on the pleadings, 
as required by the judgment in the cause rendered at a previous term of 
the court. 

Reversed. 
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STATE vy. OLLIE BEAN. 
(Filed 16 December, 1936.) 


Criminal Law § 50-—Interrogatories by court addressed to defendant testi- 
fying in his own behalf held for error as expression of opinion on 
evidence. 


Defendant, charged with homicide, testified as to his version of the 
fatal killing upon his contention of self-defense, and narrated the actions 
of himself, his oldest son, and the deceased. Upon the conclusion of his 
testimony the court, by interrogation objected to by defendant’s counsel, 
brought out the fact that the son was seventeen years old, and was present 
in the courtroom, In his charge the court set forth the contention of 
the State that defendant's testimony could not be relied upon because 
uncorroborated, notwithstanding the fact that defendant’s oldest son, who 
saw what happened, was present in the courtroom. Held: Although 
the prosecuting attorney might impeach defendant's testimony by develop- 
ing the fact that defendant’s son was not called as a witness to corrobo- 
rate defendant's testimony, the interrogatories by the court to the same 
effect, emphasized by the statement of the State’s contentions, constitute 
reversible error, the statute, C. S., 564, inhibiting an expression or show- 
ing of opinion by the court as to whether a fact is fully or sutliciently 
proven by interrogation as well as by statement or action. 


ApreaL by defendant from Phillips, J., at May Term, 1936, of Moore, 
New trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State, 
J. H. Scott and W. R. Clegg for defendant, appellant. 


Scuencx, J. This is an appeal from a judgment of imprisonment 
upon a conviction of manslaughter. 

The State’s evidence tended to show that the defendant shot and killed 
the deceased near the home of the defendant, and that the defendant 
told the witness, Mrs. Adeline MeNeill, that “Andrew (the deceased) 
didn’t see me and there wasn’t a word spoke—said Edward (son of the 
defendant) had been out to the chicken house and told him. (defendant) 
that he (deceased) was coming with a gun and he (defendant) went in 
the kitchen and cracked the door open, and when he (deceased) got even 
with the well he downed him (deceased), and he fell lke a beef shot, 
and there wasn’t a word spoken and Andrew (the deceased) didn’t see 
him (defendant) when he shot.” 

The defendant admitted that he fired the fatal shot, and relied prin- 
cipally upon his own testimony to establish his plea of self-defense. The 
defendant testified that about 3:30 o’clock in the afternoon of 31 Decem- 
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ber, 19385, Andrew Comer, the deceased, came to his home and cursed and 
abused the defendant, and that about 7:00 o’clock of the same day his 
oldest boy had been out to the chicken coop and he (cefendant) went 
into the cook room and “saw Mr. Comer coming before he got to the 
wagon shelter and he stopped there and viewed the house I guess for a 
couple of minutes. I was in the door with no light in the room; the 
light was in the other part of the house and so he come up the path 
where we had drug the snow off, right by the steps, and placed himself 
under the well shelter, or the shadow of it. . . . It was a very 
bright moon-shining night and I could see Mr. Comer as he approached 
the house, and he was carrying that gun there. Comer hailed me, ‘Hey, 
come out!’ I recognized his voice; it was Andrew Comer’s voice. When 
I spoke, I says, ‘Hey!’ And when I spoke he riz with his gun stooped 
over like this. He was standing behind the well, and I saw his gun, and 
I shot him. I shot him when he was raising the gun and pointing it 
right towards me. He could see me from where he was and I could sce 
him from where I was. 

“After I shot he fell and I stood there for about two minutes, then I 
went out to where he was and he was breathing; wasn’t any further 
down than his throat. I went back in the house and sent my boys after 
a doctor and the law.” 

The following appears in the record: 

“By the court: How old is your oldest boy ? 

“A. Seventeen years old in September. 

“Q. Is he here? 

“A, Yes, sir. 

“To the foregoing questions and answers the defendant objects; objec- 
tion overruled; defendant excepted.” 

His Honor charged the jury that “The State insists and contends, 
gentlemen of the jury, that there were people there who knew about the 
facts; that there was a 17-year-old boy who the defendant himself says 
knew all about the circumstances; that he was the one who notified the 
defendant that the deceased was coming; that he was the one who notified 
him that the deceased had a shotgun; that he was the one who notified 
him of the deceased’s approach, and that he was here in the courtroom in 
your presence and was not called by the defendant to testify as to these 
material facts when the burden of proof was upon him.” 

The exception must be sustained, as the questions propounded by the 
court to the defendant clearly had the effect of impeaching his testimony 
as a witness in his own behalf, and were, therefore, in violation of C.S., 
564. S. v. Winckler, 210 N. C., 556, and cases there cited. That these 
questions had this effect is emphasized by the fact that the court in the 
charge set forth as a contention of the State that the testimony of the 
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defendant could not be relied upon because it was uncorroborated, not- 
withstanding the fact that the oldest boy of the defendant, who saw what 
happened, was present in the courtroom, and was not called to testify. 

The failure of the defendant to avail himself of the opportunity to 
place his son upon the stand in corroboration of his own testimony was 
a fact proper for the prosecuting attorney to develop, since partisan 
counsel are permitted to impeach the testimony of any adverse witness, 
but this right to impeach a witness does not extend to the trial judge, 
who is inhibited by the statute from giving “an opinion whether a fact 
is fully or sufficiently proven,” and this inhibition 1s against expressing 
or showing such an opinion by interrogation, as well as by statement 
or action. 

For the error assigned, the defendant is entitled to a 

New trial, 








STATE v. TOY NALL. 


(Filed 16 December, 1936.) 


1. Criminal Law § 18— 
Under the plea of not guilty the defense of insanity and every other 
defense to the charge in repelling, mitigating, or reducing the offense to 
a lower grade is admissible. 


2. Criminal Law § 7—Defendant may testify as to injuries received by 
him and their effect on his mind upon his plea of insanity. 


Testimony by defendant as to injuries received by him and the effect 
of such injuries upon his mind and ability to know what he was doing 
is competent upon his plea of insanity as tending to establish facts from 
which the jury might infer, in connection with other evidence, that de- 
fendant was insane, and the exclusion of his testimony is reversible error. 


3. Criminal Law § 31b—Witness held to have shown sufficient observation 
of defendant to testify as to defendant’s mental irresponsibility. 

A nonexpert witness who testifies that he had known defendant all his 
life and had a number of conversations with him, but that he had not 
talked with bim much during the prior year, but who has an opinion 
satisfactory to himself from his cbservation of defendant us to defend- 
ant’s mental condition, is competent to give his testimony on the question, 
and the exclusion of his testimony that defendant was irresponsible for 
his actions is reversible error upon defendant’s exception. 


4. Criminal Law § 81d— 


Where a new trial is awarded upon certain exceptions, other exceptions 
relating to matters not likely to arise upon a subsequent hearing need not 
be determined. 
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APPEAL by the defendant from Phillips, J., at May Term, 1936, of 
Moore. New trial. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
J. H. Scott and W. BR. Clegg for defendant, appellant. 


Scuenck, J. This is an appeal from a judgment of death based upon 
a conviction of murder in the first degree. 

The defendant entered a plea of not guilty. After testifying that the 
fatal shot was fired by another person than himself, the defendant, 
through his counsel, announced to the court that he pleaded insanity, 
that is, the defendant pleaded not guilty, first, upon the ground that he 
did not commit the act, and, second, upon the ground that if the jury 
should find he committed the act, that he was not responsible for the 
reason that he was insane. Under the plea of not guilty, the defense of 
insanity and every other defense to the charge in repelling, mitigating, 
or reducing the offense to a lower grade was admissible. S. v. Potts, 
100 N. C., 457. “Insanity at the time of the homicide could, of course, 
be set up as a defense on the other issue as to the prisoner’s guilt.” 
S.v. Sandlin, 156 N. C., 624. 

The following appears in the record of the defendant’s testimony as a 
witness in his own behalf: 

“T was hit on the head with a baseball bat at West End about eight 
years ago and have been hit in the head with an axe twelve years ago 
and I had the measles to settle in my head. 

“Q. What effect, if any, have those things had on your mind?” 
Objection by the State sustained, exception. 

“Had he been permitted to do so, the witness would have testified 
substantially as follows: They have had a bad effect on my mind. 
Sometimes I lose all my sense of recollection and do not know what I am 
doing and I cannot remember what I have done during the time my 
mind is gone away from me. There have been hours at a time when I 
did not know a thing.” 

This evidence as to the injuries received by the defendant and the 
effect of such injuries upon his mind and ability to know what he was 
doing was competent upon the plea of insanity, since it tended to estab- 
lish facts from which, when taken into consideration with other eviden- 
tiary facts, the jury might have inferred that the defendant was insane, 
and its exclusion was error. 

In the record of the testimony of C. J. Smith, called as a witness for 
the defendant, the following appears: 
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“T live at Putnam, where I was raised, but have been away until 
about a year ago. I am a locomotive engineer and have known Toy Nall 
all his hfe. I have had an opportunity to observe his mental and 
physical condition since I have been acquainted with him. I have 
talked with him but have not had much conversation with him in the 
last year, but until that time I had had quite a number. 

“Q. What has been your observation of his mental and physical con- 
dition?” Objection by the State sustained, exception. 

“Q. Mr. Smith, have you got an opinion satisfactory to yourself as 
to his mental condition?” Objection by the State sustained, exception. 

“Had he been permitted to do so, the witness would have answered that 
he had an opinion satisfactory to himself as to the mental condition of 
the defendant, and would have testified that from his observation of 
him and his knowledge of him through observation and conversation 
that he was not mentally competent, but was irresponsible for his action.” 

The exclusion of this evidence was error. <A person, though not an 
expert, who has had opportunity to observe the defendant, and who has 
an opinion satisfactory to himself, is competent to express his opinion 
as to the defendant’s sanity or insanity. S. v. Banner, 149 N. C., 519; 
S. v. Journegan, 185 N.C., 700; 8. v. Hauser, 202 N. C., 738. 

For the exclusion of the proffered evidence the defendant 1s entitled to 
a new trial, and since this is so, no useful purpose can be served by 
comment upon the other assignments of error in the record, as the 
questions presented thereby are not likely to arise in another trial. 

New trial. 








STATE v. LATTIMER B. SPAULDING. 
(Filed 16 December, 1986.) 


Receiving Stolen Goods § 2—Charge must direct that guilty knowledge, 
express or implied, must exist at time of receiving stolen property. 


Knowledge that the goods were stolen at the time of receiving them is 
an essential element of the offense of receiving stolen goods, and although 
guilty knowledge may be inferred from incriminating circumstances, a 
charge that such knowledge might be actual or implied, without specifying 
that it would have to exist at the time of the receiving, is erroneous. 


AppEaL by defendant from Parker, J., at May Term, 1936, of New 
HANovER, 

Criminal prosecution, tried upon warrant charging the defendant with 
“receiving stolen goods knowing them to have been stolen,” cigars, ete., 
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of the value of $10.00, the property of Fannie Burnett. The warrant 
was amended in the Superior Court with a view to charging a violation 
of C.8., 4251. 

The evidence on behalf of the State tends to show that the defendant 
is a merchant in the city of Wilmington; that on 6 April, 1935, he pur- 
chased from one Henry Brown a box of Lillian Russell cigars, some 
smoking tobacco, and twelve packages of raisins, for $1.25, which the 
said Brown had stolen from Fannie Burnett. The retail price of said 
cigars is “two for a nickel,” and the raisins sell for five cents a package. 
The defendant’s “reputation is bad for handling stolen goods and 
whiskey.” | 

The defendant offered evidence in denial of the State’s case. 

Verdict: “Guilty of receiving stolen property, knowing it to have 
been stolen, as charged in the warrant.” 

Judgment: Four months on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Herbert McClammy for defendant. 


Stacy, C. J. Touching the question of screnter, the court instructed 
the jury as follows: “It 1s necessary to establish either actual or implied 
knowledge. . . . This knowledge that the goods were stolen may be 
actual or 1t may be imphed. . . . The test is as to the knowledge, 
actual or imphed.” 

This instruction, it would seem, was prejudicial to the defendant. 
S. v. Morrison, 207 N. C., 804, 178 S. E., 562. True, the jury is at 
liberty to infer guilty knowledge from circumstances justifying the 
inference, S. v. Wilson, 176 N. ©., 751, 97 S. E., 496, but the knowledge 
inferred must be such as to bring it within the condemnation of the 
statute. S. v. Lowe, 204 N. C., 572, 169 8. E., 180; S. v. Stathos, 208 
N. C., 456, 181 S. E., 273, properly interpreted, is accordant herewith. 

Knowledge that the goods were stolen at the time of receiving them is 
an essential element of the offense. S. v. Barbee, 197 NN. C., 248, 148 
S. E., 249; 8S. v. Dail, 191 N. C., 231, 181 8. E., 573; S. v. Caveness, 
78 N.C., 484. 

The sufficiency of the warrant, as amended, is not questioned. 

New trial. 
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W. A. SMITHERMAN v. MORRIS PLAN BANK OF GREENSBORO, N. C., 
E. C. McLEAN, TrustEE. GURNEY P. HOOD, COMMISSIONER OF BANKS 
OF THE STATE OF NORTH CAROLINA, ON RELATION OF MORRIS PLAN BANK 
OF GREENSBORO, N. C., JOSEPH G. RUTLEDGE, LIQUIDATING AGENT 
or MORRIS PLAN BANK OF GREENSBORO, N. C.; W. D. BARTLETT, 
BERTHA F. BARTLETT, anp A. W. SAPP, TRUSTEE, AND J. F. STEVENS, 
TRUSTEE. 

(Filed 16 December, 1936.) 


1. Appeal and Error § 45e— 


Plaintiff's appeal from judgment of nonsuit presents the question 
whether plaintiff’s evidence, taken in its most favorable light for him, 
is sufficient to entitle him to have it submitted to the jury. 


2. Mortgages § 39e—Evidence held sufficient to be submitted to jury in 
trustor’s action for damages for wrongful foreclosure. 


Evidence that after substantial payments on the debt secured by the 
deed of trust, the cestui took possession of the property and collected the 
rents and profits, with demand for an accounting upon allegation that the 
rents were sufficient to pay the balance of the debt, is held sufficient 
to overrule the cestui’s motion to nonsuit in the trustor’s action for 
damages for wrongful foreclosure, although the intervention of the rights 
of innocent purchasers for value precludes trustor from setting aside the 
foreclosure. 


AppEaL by plaintiff from Rousseau, J., at April Term, 1986, of 
GuILForp. Reversed. 

The action was instituted to recover damages for alleged wrongful 
foreclosure of deed of trust on plaintiff’s land, and for an accounting 
for payments and rents collected by defendants from plaintiff’s land, 
alleged to have been sufficient to have paid the debt. 

The defendants’ answer alleges that the foreclosure was legal and 
proper, that it was duly advertised, and that the amount at which it was 
bid off, including taxes, was less than the debt due defendant bank, and 
that the title to the land has since been conveyed to innocent purchasers 
for value. 

At the close of the evidence motion for judgment of nonsuit was sus- 
tained, and plaintiff appealed. 


N. L. Eure and Hoyle & Hoyle for plaintiff, appellant. 
York & Boyd for defendants Morris Plan Bank of Greensboro et al. 
Thos. J. Hill for defendants W. D. Bartlett and Bertha F. Bartlett. 


Devin, J. The plaintiff’s appeal from the judgment of nonsuit pre- 
sents the question whether the plaintiff’s evidence, taken in its most 
favorable light for him, is sufficient to entitle him to have it submitted 
to the jury. 
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From the record before us, it appears that the plaintiff offered evi- 
dence tending to show that he borrowed from the defendant bank, in 
1930, $2,000; that on 1 October, 1932, the amount had been reduced to 
$980.00; that thereafter he paid $100.00 at one time and $15.00 every 
two weeks until 5 April, 1933, when at the instance of defendant bank 
he turned over the rents on his property to be applied on the note; that 
the rents were thereafter collected each week by defendants; that in 
February, 1935, he was informed that the property had been sold in 
foreclosure under the deed of trust; that he had had no notice of fore- 
closure; that 1f he had, he would have arranged it; that ten dollars 
per week was collected from the rents. 

Conceding that pursuant to the foreclosure sale the title to the prop- 
erty has passed to an innocent purchaser for value, it 1s apparent that 
the evidence of the plaintiff was sufficient to have entitled him to have 
it submitted to the jury under appropriate instructions, at least on the 
question of accounting with defendant bank and its successor, the de- 
fendant Commissioner of Banks, and there was error in entering judg- 
ment of nonsuilt, 

The judgment of nonsuit must be 

Reversed. 





STATE vy. ALFRED PUCKETT. 
(Filed 6 January, 1987.) 


1. Criminal Law § 56—Motion in arrest of judgment will not be allowed 
for defects in indictment which do not vitiate. 


Defendant was tried for murder under an indictment charging dis- 
junctively murder with malice, premeditation, and deliberation and mur- 
der in the perpetration of a robbery. C. S., 4614. After the return of 
a verdict of guilty of murder in the first degree, defendant moved in 
arrest of judgment for that the indictment was alternative, indefinite, and 
uncertain, feild: Although the indictment was alternative, either charge 
constituted murder in the first degree, C. S., 4200, infurming defendant of 
the crime charged, and defendant’s remedy, if he desired greater cer- 
tainty, was by motion for a bill of particulars, C. 8., 46138, or to require 
the solicitor to elect at the close of the evidence. but the charge in the 
alternative was not a vitiating defect, and the mecetion in arrest after 
verdict was properly denied, such motion being available only fer vitiat- 
ing defects upon the record proper. C. 8., 4625. 


2. Homicide § 14—Indictment charging disjunctively premeditated mur- 
der and murder in perpetration of robbery held not void for uncer- 
tainty. 

An indictment charging defendant disjunctively with murder committed 
with malice, premeditation, and deliberation and with murder committed 
in the perpetration of a robbery. is not void for uncertainty, since either 
charge constitutes murder in the first degree, and defendant's remedy, if 
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he desires more specific information in order to prepare his defense, is by 
motion for a bill of particulars, C. 8., 46138, but a motion in arrest of 
judgment after a verdict of guilty of murder in the first degree, is prop- 
erly denied. 


3. Homicide § 20—Evidence that defendant had same amount of money 
after crime that was on person of deceased held competent. 


Evidence that prior to the commission of the homicide deceased had a 
certain amount of money on his person, largely in twenty-dollar bills, 
which was gone after the commission of the crime, and that prior to the 
crime defendant was without money, but that soon thereafter he had about 
the same amount of money that was missing from the person of the 
deceased. and that the money in defendant's possession was largely 
in twenty-dolar bills, is held competent, in connection with the evidence 
identifying defendant as the perpetrator of the crime, to show that the 
motive of the crime was robbery as charged in one count of the bill of 
indictment, the weight and credibility of the evidence being for the jury. 

4. Homicide §8§ 2, 27a—Charge on aspect of guilt of each person taking 
part in robbery in which victim was killed held sufficient. 

The State's evidence tending to show that defendant, in company with 
two others, went to a filling station with the purpose of robbing the owner, 
that in execution of their purpose, all being present and participating in 
the crime, the owner was killed. The court charged the jury that defend- 
ant would be guilty of first degree murder even if one of the others fired 
the fatal shot, if it was fired in the execution of their unlawful con- 
spiracy and agreement. Defendant excepted on the ground that the court 
did not define “conspiracy.” Held: The exception cannot be sustained, 
in the absence of a special request for instructions, the term “conspiracy” 
being used synonymously with “agreement.” and the charge being clear 
and easily understood, and defendant being guilty of murder in the first 
degree under the evidence regardless of the existence of a technical 
conspiracy. 

5. Criminal Law § 53d— 

In the absence of a special request for instructions, the failure of the 
charge to define certain terms constituting a subordinate feature of the 
charge will not be held for error. 


APPEAL by defendant from Rousseau, J., and a jury, at July Term, 
1936, of Ricumonp. No error. 

The defendant was indicted with Foyle M. Cox and Paul Mackey for 
the murder, on 2 May, 1936, of Roy Rhyne. The defendant was con- 
victed of murder in the first degree and duly sentenced to be gassed in 
accordance with law. Cox submitted to murder in the second degree. 
Paul Mackey has not been taken. 

The bill of indictment is as follows: 


“State or NortH CaroLina—SvuPERIoR Court. 
Ricumonp County—dJvuty Term, 1936. 


“The jurors for the State, upon their oath, present: That Alfred 
Puckett, Foyle M. Cox, and Paul Meckling, alias Paul Mackey, late of 
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the county of Richmond, on the 2nd day of May, 1936, with force and 
arms at and in the county aforesaid, willfully, unlawfully, and feloni- 
ously, with premeditation and deliberation, and of their malice afore- 
thought, or while engaged in the perpetration or attempted perpetration 
of robbery, did kill and murder one Roy Rhyne, against the form of the 
statute in such case made and provided, and against the peace and 
dignity of the State. PrRvETTE, Solicitor.” 


The deceased, Roy Rhyne, ran a service station and had a tourist camp 
two and a half miles west of the town of Rockingham, on State Highway 
No. 74, formerly No. 20. 

Lee Morse testified for the State, in part: “I worked for Roy Rhyne 
2 May, 1936, and had been off and on for four and a half years. » 
Roy and I were at the filling station the afternoon of 2 May. I was 
about 15 steps from it lying on a single bed or cot, and Roy was sitting 
on it—the side towards Rockingham. About 4:45 or 4:30 Roy said 
there was a car at the front, and I told him to wait on it, I was tired. 
He said ‘O.K.’ and I saw him go in the back door of the station. Red 
Puckett (Alfred Puckett, defendant) comes from the opposite side and 
walks in back of Roy about three feet, and when I walks in Roy called 
me—called me before I went in. Neither had a gun in sight then. 
When this other fellow I identified as Swain—of course, I could be 
mistaken, covered me, Roy there grabbed at the barrel of the gun, when 
Puckett told him to give him his cash. Roy was two feet from the side 
door of the station (pointing out). Puckett was about two and a half 
feet from Roy when he threw the gun, in about two and a half feet of 
Roy when I walked in, and I got in three feet of Puckett when he 
grabbed his gun. Roy backed to the side door and went in his room. 
When I got inside the door Puckett began shooting and shot twice. He 
had Roy by the shoulder and put the gun in his stomach the last time 
I saw him. Three shots were fired; I saw the first one; it did not hit 
Roy. J] examined the building later to see where the bullets went in, 
and found signs, one in the bedroom facing of the north window, and 
one right below it about eight inches. I heard Roy fall and in two or 
three seconds Puckett comes out of that side room. I looked back at 
him but was scared to move away from this other man, Swain, and he 
said, ‘I have killed that one in there,’ and he ran his hand in my pocket 
and said, ‘I had better search you,’ and turns and walks out the back 
door and told this other fellow Swain to ‘make him throw up his hands 
and walk to the back door and not look back,’ and naturally I did it. 
When Puckett went out the back door and told me to march out after 
he got out I went and marched out, and I heard the front door screen 
slam, heard the motor start up, and I went to the side of the filling 
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station to see what kind of car they were in. JI did not see but two 
men in the car and saw them in a 7386 Buick. Looked like they were 
taking off with as much speed asa car coulddo. . . . I went in and 
looked at Roy and seen he was dead, and I drove to Five Points and 
called the sheriff. . . . There was a pistol at the station that day, 
under the pillow in my bedroom, in the front room on the left as you go 
in the station; saw it 30 or 40 minutes before it took place. After 
Puckett left I looked and it was not there. Roy got that pistol from 
Mr. Finch; saw him deliver it. . . . The other man was across the 
show case and had a .45 in my face. They took between $41 and $46 
off of me, part in paper, part in silver. Do not know whether Mr. 
Rhyne had any money on his person that day; saw him with a pretty 
good roll on him Friday morning; looked like a lot of twenties. Don’t 
know how much he had. Saw a lot of twenties Friday when I checked 
the money with him and gave him some money.” The witness, Lee 
Morse, was asked: “How much money did you see him count out there 
in your presence?” The defendant objected; the objection was over- 
ruled, and he was permitted to answer: “It looked like $800 or $900; 
that was Friday, the day before. After he was shot, Mr. King, the 
coroner, searched him, in my presence, and found $1.00 on his person. 
Both his hip pockets were turned right side outwards. Rhyne carried 
his money in his left hip pocket. His pocketbook was not on his person 
after he was shot. . . . I sold whiskey in this station; not such 
large quantities; do not know how much I would sell on an average each 
week; I would keep up with it. I could not say how many gallons a 
week we sold; sold hquor and not beer; kept it in different places 
under the ground. Had no license; handled liquor and got a_ profit 
out of it.” 

Foyle M. Cox testified, in part: “I lived at Fayetteville, N. C., on 
2 May, 1936, this year; operated the Blue Moon Filling Station on the 
Lumberton road, a mile and a half or two miles from Fayetteville. Rex 
Swain was my partner. I was indicted in this case with defendant 
Puckett and entered a plea of guilty in the second degree. I saw Red 
Puckett on Saturday, 2 May, this year, at the filling station, around 
noon. Do not know where his home was, but he came to the filling 
station a week before this; [ had known him about a week. He came 
out by the house and I had not got up. He called me and told me he 
wanted me to go off with him and I got up and carried my wife and 
Swain’s sister to town to the beauty parlor and told her if I was not 
there when she got through to meet me at Doc Bennett’s; it 1s a mile or 
more from the Blue Moon. I went back to Doe’s and Puckett came 
while I was there, with a man called Paul, in a Plymouth sedan. 
Swain was driving a ’36 Ford Coach, black. Puckett said come on and 
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let’s go; one of them stated that. I made no inquiry as to where they 
were going, but got in the Plymouth with them, headed towards Lum- 
berton. Puckett was driving. We came on down to Jerome Pate’s, a 
mile from the Blue Moon, and met Swain coming from Lumberton. 
We stopped and talked with him a while about the two automobiles. 
Puckett asked Swain about driving his car, as he wanted to try it out, 
and Puckett told Swain he was figuring on trading his car off, and 
Swain told him he could have the car provided he would let me drive, 
and Swain took the Plymouth and Puckett the V-8, and Puckett drove 
to Maxton and Laurinburg and Hamlet and Rockingham; nothing was 
said as to where we were going. We first stopped at Five Points, in the 
western edge of Rockingham. We ate barbecue and drank a can of 
beer apiece at a place on the left-hand side of the road at the forks of 
the road at Five Points. Puckett did not say there where we were 
going. We left the place in the car and he said, ‘Let’s go and get that 
money’; him and the other fellow were talking; the fellow called Paul. 

Nothing was then said as to where we would go or what we 
would do. When we got back to Roy’s filling station the car was stopped 
in the center of the driveway that entered into the cabins on the Rocking- 
ham side of the filling station. The only thing that wes said was by 
Paul, ‘Stay in the back.’ I had been riding in the back seat and Paul 
in the front. Puckett and Paul got out and I was told to get under the 
steering wheel and not to leave it, and I did not get out of the car. 
They both went in the filling station. Roy was lying on the cot there. 
He went in the back. . . . I could hear some talking but could not 
hear what was said; heard a fuss and it sounded hke chairs turned over 
and heard someone say, ‘Ah, Lee’; that is Lee Morse; heard someone 
say, ‘Stand still,’ and then another gun fired and I heard someone else 
say ‘Stand still’ I could not recognize the voices; heard two shots only, 
fired just a few seconds between the two reports. .\fter the last shot, 
saw Puckett come from the back of the station from the side towards 
Rockingham; he came on around the car and said, ‘Are you ready to go?’ 
and someone answered, ‘Yes,’ and he said, ‘Come on.’ I saw the other 
man come out of the station backwards with a gun in his hand. Puckett 
came out with two and a half pints of Wilson whiskey both in one hand 
and I saw a gun in his belt. Puckett had on a coat. He did not say 
anything to me until he had called the other fellow out of the station. 
Paul got in the car first, in the back. Puckett told me, ‘Drive and drive 
like hell, and ‘I shot him in the arm,’ and Paul slapped his hands 
together and said, ‘You are damn right’; said, ‘If you ever tell this I 
will put one through you’; said, ‘I killed him.’ Paul said that. From 
Five Points I turned towards Ellerbe to West End, in Moore County, 
and stopped for gas and to get some water for the radiator. It was a 
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Standard station. J poured water in the radiator and busted two cylin- 
der heads. I stayed at West End a few minutes and headed north, 
about 50 yards, and pulled to the right towards Carthage; went across 
to a cross-roads that said ‘11 miles to Carthage’; and took the right-hand 
and came out through Pinehurst, Taylortown, a colored section there. 
Did not stop at Pinehurst; went straight down the highway towards 
Laurinburg, going through Aberdeen without stopping and saw officers 
as we passed through standing at the forks of the road, one coming 
towards Rockingham and the other going towards Pinehurst, and headed 
from Aberdeen towards Raeford. The car broke down four miles from 
Raeford.” 

The above evidence was corroborated in every respect as to the identity 
of the defendant and in detail. The car “was going over the hill 
towards Raeford, traveling at a high rate of speed, 65 to 70 miles an 
hour,” defendant speeding to avoid detection. 

Sultan Penny testified, in part: “I live at Laurinburg, but worked 
at the Blue Moon Filling Station on 2 May, this year. It was in con- 
trol of Rex Swain and Foyle Cox. I had been knowing Red Puckett 
about two weeks. I had been there about two or three weeks and 
Puckett had come four or five times. Saw him three times on Saturday, 
2 May, the first time before dinner at a crap game at the filling station, 
in which there were so many I could not count them. Puckett said he 
lost what he had. When he walked out of the station he said, ‘L got to 
go uptown and see my trigger-man; when I come back I will have some 
money. Right after he left, I went out to the house and had some 
dinner. Red came back between 2:00 and 2:30, asked me where Jim 
Cox was at. Jim Cox was at the house then and I went there and told 
him Red Puckett wanted to see him. . . . I next saw him between 
8:00 and 8:30 that night at the Blue Moon. Some fellow was with 
him, whom Puckett called Paul. Puckett first come out and asked me 
was there any whiskey there and I told him yes, and he said bring me 
a drink, and I got a 16-ounce pint of whiskey and carried it out and 
Red took the first drink and left about an inch in the bottle, a big pint 
is what you call it, and he handed it to this fellow Paul and he drank 
the rest. . . . He (Puckett) come in the station and started count- 
ing out his money and said, ‘Well, I got plenty of damn money to 
gamble with.’ I counted $720.00. There were 40 one-dollar bills, a 
bunch of fives and tens, and five or six twenty-dollar bills, which he had 
in three different pockets. The large bills in one pocket, the fives and 
tens in a side pocket, and the one-dollar bills in his coat pocket. 

Puckett stayed out there at the house, back of the station where they 
were gambling, around an hour and a half. That house is run in con- 
nection with the Blue Moon. There were so many out there I could 
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not tell who all were. Before he went, I asked him did they have any- 
thing they wanted me to lock up or to look after, and some of them 
gave me pocket knives and Puckett gave me two pistols, one a long 
barrel gun 32-20 and one a short barrel gun 32-20, one about four and 
a half inches and one about six or eight inches. J took these pistols 
to the house and locked them up, and while they were locked up this 
Swain boy came out there. I got one pistol Puckett gave me and gave 
to Swain, the short barrel one. The next time I saw it, Mr. Patrick 
had it in the sheriff’s office. Puckett left in an automobile by himself, 
golng towards Fayetteville. Jlis car was there.” 

Mrs. Roy Rhyne testified, in part: “Q. Do you know whether or not 
your husband had on his person any sum of money that day or day 
before? Ans.: No, sir, not that day. He did have about $750.00 on 
Friday, the night before. I do not know about any money he had that 
day. He had $750.00 the night before, in a pocketbook fold around.” 
Exception by defendant. 

A pistol which had been in the possession of Roy Rhyne, the deceased, 
was found in the Blue Moon Filling Station. It was left there by 
Puckett after the homicide. The defendant introduced no evidence, but 
rested after the State introduced its evidence. The defendant made 
numerous exceptions and assignments of error, the material ones will 
be considered in the opinion. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
W. Lous Ellis, Jr., and Dye & Clark for defendant. 


CirarKson, J. First contention of defendant: After the verdict the 
defendant made a motion in the court below “that the judgment be 
arrested for the reason that the bill of indictment upon which the defend- 
ant was tried, is indefinite and uncertain, in the alternative, containing 
two theories upon which the State was to move, thereby depriving the 
defendant of his right to know upon which theory the State was moving 
and to prepare his defense accordingly, the motion in arrest of judgment 
being made because the bill charges the defendant killed Roy Rhyne 
‘with premeditation and deliberation, and with malice aforethought, or 
while engaged in the perpetration or in the attempt to perpetrate a 
robbery.’”? The motion was denied by the court below, and in this we 
can see no error. 

N. C. Code, 1935 (Michie), sec. 4200, is as follows: “A murder which 
shall be perpetrated by means of poison, lying in wait, imprisonment, 
starving, torture, or by any other kind of willful, deliberate, and pre- 
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meditated killing, or which shall be committed in the perpetration or 
attempt to perpetrate any arson, rape, robbery, burglary, or other felony, 
shall be deemed to be murder in the first degree and shall be punished 
with death. All other kinds of murder shall be deemed murder in the 
second degree, and shall be punished with imprisonment for not less 
than two nor more than thirty years in the State’s Prison.” (Italies 
ours. ) 

Section 4614 1s an abbreviated form for a bill of indictment for 
murder, and the first part of the present bill of indictment is drawn in 
the very language of the statute. The second part, commencing with 
“or” was drawn to cover the other aspect of the crime under sec. 4200, 
supra. Under a conviction on either, it was murder in the first degree. 
The defendant was given full information of the crime on which he was 
being tried. There was nothing indefinite or uncertain about the bill 
of indictment. It was in the alternative, but this was merely two 
counts in one bill of indictment. 

Section 4642 is as follows: “Nothing contained in the statute law 
dividing murder into degrees shall be construed to require any alteration 
or modification of the existing form of indictment for murder, but the 
jury before whom the offender is tried shall determine in their verdict 
whether the crime 1s murder in the first or second degree.” The de- 
fendant, under sec. 4613, could have made a motion for a bill of par- 
ticulars. Bills of indictment not quashed for informality, sec. 4623, 
nor after verdict for defects which do not vitiate, C. S., 4625. 

In 8S. v. Leeper, 146 N. C., 655 (659), citing authorities, we find: “Tf, 
however, failure ‘to erect’ were one offense, and failure ‘to repair’ were 
another, being cognate offenses, the remedy was not to quash, but to 
require the solicitor to elect at the close of the evidence.” The indict- 
ment followed the words of the statute creating the crime, and also on 
the first aspect followed the abbreviated form of bills of indictment for 
murder. 

In 8. v. Wilson, 121 N. C., 650 (655), it is said: “Besides, duplicity 
is ground only for a motion to quash. Being cured by the verdict, it 
cannot be used as ground for a motion in arrest of judgment. Whar. 
Cr. P. L. and Pr., secs. 255, 760.” 16 C. J., p. 1258, sec. 2791. 

On both aspects in the bill of indictment, the court below charged the 
law applicable to the facts. 

Second contention of defendant; Lee Morse testified that the day 
before the homicide, Roy Rhyne, the deceased, had some $800.00 or 
$900.00, and described the kind of money it was. Mrs. Rhyne testified 
that the night before the homicide, defendant had $750.00 “in a pocket- 
book fold around.” The defendant excepted and assigned error, which 
we cannot sustain. 
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The charge on which defendant was tried was twofold: (1) The kill- 
ing with premeditation and deliberation; (2) in the perpetration or 
attempt to perpetrate robbery. From the evidence in the record there 
was no doubt that defendant killed Roy Rhyne, and the jury so found. 
As to his identity there could be no question. Sultan Penny, who 
worked at the Blue Moon Filling Station, testified that after the homi- 
cide, later in the evening, “He (Puckett) come in the station and started 
counting out his money, and said, ‘Well, I got plenty of damn money to 
gamble with.” I counted $720.00. There were 40 one-dollar bills, a 
bunch of fives and tens, and five or six twenty-dollar bills, which he had 
in three different pockets. The large bills in one pocket, the fives and 
tens in a side pocket, and the one-dollar bills in his coat pocket.” The 
evidence beyond question was competent—the weight and credibility was 
for the jury to determine. 

In S. v. Atwood, 176 N. C., 704 (705-6), it is said: “The first three 
assignments of error are to the admission of testimony that about a 
week before the homicide the deceased had $65.00 or $70.00 on his 
person; that on the afternoon of the homicide he was seen with a roll 
of greenbacks, and that he was paid $3.50 that afternoon. The sheriff 
testified that only $2.00 or $3.00 was taken out of the deceased’s pockets 
at the undertaker’s. There was evidence that, the evening before, the 
prisoner had $180.00 on his person, and that when azrested he had 
$246.00. This evidence was competent upon the State’s theory, upon 
the indictment for murder in the first degree, that robbery was the 
motive of the homicide.” 

There are several exceptions and assignments of error as to the charge, 
none of which can be sustained, taking the charge as a whole. The 
court below, in a careful charge, applied the law applicable to the facts. 
The court defined the words “deliberation” and “premeditation”; de- 
fined murder in the first degree, murder in the second degree, and man- 
slaughter. 

Third: The court below charged: “It would be your duty to convict 
Puckett of first degree murder even if one of the others actually fired 
the shot that killed, if it was done after they agreed ar.d conspired to 
commit the offense of robbery and while attempting to rob and in the 
perpetration of robbery death ensued to the deceased, Roy Rhyne, while 
carrying out and putting into execution their unlawful agreement, 
whether Puckett did the killing or whether the man Paul did the killing, 
or the man referred to as Swain did the killing, makes no difference, it 
would be murder, gentlemen, in the first degree. And if the State has 
satisfied you beyond a reasonable doubt of these facts, it would be your 
duty to return a verdict of guilty of murder in the first degree.” Prior 
to the above portions of the charge, the court used the words “at the 
time they went to the filling station of Rhyne that they had a con- 
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spiracy between themselves of doing an unlawful act of robbery,” ete. 
“The court charges you, gentlemen, that if Mr. Puckett had conspired 
and agreed with Mr. Cox, or with the man Paul referred to as ‘Paul,’ 
or the man Swain referred to by Morse as ‘Swain,’ and they went to 
the filling station to carry out the unlawful purpose of robbery, and to 
perpetrate robbery, and while in the attempt to perpetrate robbery, he 
put into execution the unlawful conspiracy and agreement, that the man 
referred to as ‘Paul’ or the man referred to as ‘Swain,’ or any of the 
coconspirators who may have been with him, if while in the act of 
perpetrating a robbery or in the attempt to perpetrate a robbery,” ete. 
The defendant excepted and assigned error and contends that the court 
below should have defined “conspiracy,” ‘“coconspirators,” ete. The 
words were used synonymous with “agreed” and “agreement.” This 
was simple language and the meaning readily understood. A similar 
charge was held free from error in S. v. Donnell, 202 N. C., 782 (784). 

In Moss v. Brown, 199 N. C., 189 (192), we find: “‘In Bank v. 
Rochamora, 193 N. C., at p. 8, quoting numerous authorities, the law 
is thus stated: “Where the instruction is proper so far as it goes, a party 
desiring a more specific instruction must request it.” This applies to 
subordinate elaboration, but not substantive material and essential fea- 
tures of the charge. C.8., 564. McCall v. Lumber Co., 196 N. C., 
at p. 602.” 

In the present case, if defendant desired fuller or more elaborate 
definitions, he should have asked for them by proper prayers for in- 
struction, and not waited until the verdict went against him. SS. v. 
Graham, 194 N. C., 459 (467); Sherrill v. Hood, Comr. of Banks, 208 
N. C., 472 (477 

The law is so plain as to the other matters in defendant’s brief, and 
in fact as to all the matters complained of, that we do not think it 
necessary to consider same further. The defendant did not introduce 
any evidence; all the evidence of the State showed a horrible murder 
with premeditation and deliberation, and also to rob. In the record 
we find 


No error. 





STATE vy. E. D. WARREN. 
(Filed 6 January, 1987.) 


1. Constitutional Law § 13—Statute providing for licensing of real estate 
brokers in designated counties held unconstitutional as discriminatory. 

Ch. 241, Public-Local Laws of 1927, requiring real estate brokers and 
salesmen in certain designated counties of the State to be licensed by a 
real estate commission on the basis of moral character and proficiency 
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in the public interest, and requiring the payment of a license fee in the 
designated counties in addition to the State-wide license required by 
ch. 3871, Public Laws of 1935, is held unconstitutional as being in contra- 
vention of Art. I, sec. 7, of the State Constitution in that it applies only 
to real estate brokers and salesmen in the designated counties and not to 
those in the other counties of the State, and is therefore discriminatory. 
Art. I, sees. 17, 31; Art. V. sec. 3, of the State Constitution; 14th Amend- 
ment to the Federal Constitution. 

2. Statutes § 6— 

An act of the General Assembly will not be declared inconstitutional 

unless plainly and clearly so. 

3. Taxation § 2c— 


While the General Assembly may authorize municipalities to tax trades 
and professions, it may not impose, in addition to the State-wide license 
tax, a special tax upon those following a particular trade or profession 
in certain designated counties while not requiring such tax of others 
following the same trade or profession in other counties of the State. 


DevIN, J., dissenting. 


ScHENCK, J., concurs in dissenting opinion. 


Apvprat by defendant from Harris, J., at September Special Criminal 
Term, 1936, of Guizrorp. Reversed. 

The defendant was found guilty and sentenced for violating chapter 
241, Public-Local Laws of 1927, to wit: “An Act to define, regulate, 
and license real estate brokers and real estate salesmen; to create a State 
real estate commission and to provide a penalty for a violation of the 
provisions hereof,” applicable to certain designated counties—8 in num- 
ber. The defendant contends that the act is unconstitutional. 


Attorney-General Seawell and Hoyle & Hoyle, amicus curi@ for the 
State. 
F. F. Myrick for defendant. 


Crarxson, J. The sole question involved in this appeal: Is the act 
in controversy unconstitutional? We think so. 

The Constitution of N. C., Art. I, sec. 7, is as follows: “No man or 
set of men are entitled to exclusive or separate emoluments or privileges 
from the community but in consideration of public services.” Art. I, 
sec. 17: “No person ought to be taken, imprisoned, or clisseized of his 
freehold, liberties, or privileges, or outlawed or exiled, or in any manner 
deprived of his life, liberty, or property, but by the law of the land.” 
Sec. 81: ‘“Perpetuities and monopolies are contrary to the genius of a 
free state and ought not to be allowed.” Art. V, sec. 3: “Taxation shall 
be by uniform rule and ad valorem, with certain exemptions.” 14th 
Amendment to the Constitution of the U.S. 
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In Public Laws, 1935, chapter 371, we find under License Taxes, sec. 
100, p. 450, the following: ‘‘Taxes in this article or schedule shall be 
imposed as a State License Tax for the privilege of carrying on the busi- 
ness, exercising the privilege, or doing the act named, and nothing in 
this act shall be construed to relieve any person, firm, or corporation 
from the payment of the tax prescribed in this article or schedule.” 

Section 109, in part: “Every person, whether acting as an individual, 
as a member of a partnership, or as an officer and/or agent of a corpora- 
tion, who 1s engaged in the business of selling or offering for sale, buying 
or offering to buy, negotiating the purchase, sale, or exchange of real 
estate, or who is engaged in the business of leasing or offering to lease, 
renting or offering to rent, or of collecting any rents as agent for another 
for compensation, or who is engaged in the business of soliciting and/or 
negotiating loans on real estate as agent for another for a commission, 
brokerage and/or other compensation, shall apply for and obtain from 
the Commissioner of Revenue a State-wide lhcense for the privilege of 
engaging in such business or profession, or the doing of the act named, 
and shall pay for such license twenty-five dollars ($25.00).” 

The above is a State-wide act, and a State-wide license is issued to 
the real estate salesmen, applicable to the whole State. The act in 
controversy, chapter 241, Public-Local Laws of 1927, sec. 1, in part is 
as follows: “On and after May first, one thousand nine hundred and 
twenty-seven, it shall be unlawful for any person, copartnership, associa- 
tion, or corporation to act as a real estate broker or real estate salesman, 
or to advertise or assume to act as such real estate broker or real estate 
salesman without a license issued by the North Carolina Real Estate 
Commission. No copartnership, association, or corporation shall be 
granted a license unless every member or officer of such copartnership, 
association, or corporation who actively participates in the brokerage 
business of such copartnership, association, or corporation shall hold a 
license as a real estate broker, and unless every employee who acts as a 
salesman for such copartnership, association, or corporation shall hold a 
license as a real estate salesman.” The contents of the act: Sec. 3, 
Creation of commission, details of same; Sec. 4, Qualifications for 
license; See. 5, Application for license; Sec. 6, Procedure when license is 
refused applicant; Sec. 7, Details relating to heense; Sec. 8, Suspension 
or revocation of license for causes enumerated; Sec. 9, Provision for 
hearing before application is refused or license suspended or revoked; 
Sec. 10, Nonresident brokers and salesmen; Sec. 11, Publication of list 
of licenses; Sec. 12, Penalties; Sec. 13, Saving clause; Sec. 14, Repeal- 
ing clause; Sec. 15, Interpretation of act; Sec. 16, Date effective; Sec. 
17: “This act shall apply only to the counties of Buncombe, Durham, 
Forsyth, Guilford, Henderson, Lee, Rowan, and Wake.” Some counties 
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have been withdrawn from the act and some added. It is operative in 
only a few counties of the State. 

In sec. 3 is the following: ‘All fees and charges collected by the com- 
mission under the provisions of this act shall be paid-into the general 
fund in the State Treasury. All expenses incurred by the commission 
under the provisions of this act, including compensations to members, 
secretaries, clerks, and assistants, shall be paid out of the general fund 
in the State Treasury upon warrants of the State Auditor from time to 
time when vouchers therefor are exhibited and approved by the com- 
mission: Provided, that the total expense for every purpose incurred 
shall not exceed the total fees and charges collected by the commission.” 

Section 4: “A license shall be granted only to persons who bear a good 
reputation for honesty, truthfulness, and fair dealing, and are competent 
to transact the business of a real estate broker or a real estate salesman 
in such a manner as to safeguard the interests of the public.” The act 
provides for suspension or revocation of license on its own motion or 
upon written complaint for 10 reasons—setting them forth. 

It has long been settled in this State that under the police power of 
the State to protect the health, comfort, safety, and welfare of the 
people, general acts have been passed and held constitutional, relating to 
professions and trades that require skill, learning, and training; such 
as attorneys at law, physicians, dentists, surgeons, accountants, osteo- 
paths, chiropractors, opticians, cosmetologists, barbers, plumbers, ete. 
Roach v. Durham, 204 N.C., 587; Allen v. Carr, 210 N. C., 518. 

If the present act in controversy were applicable to the whole State we 
are not called upon here to decide the constitutionality of same. 

In Rawls v. Jenkins, 212 Ky., 287 (279 S. W., 350), at p. 292, it is 
said: “If occasional opportunity for fraud is to be the test, then there 
is no reason why every grocer, every merchant, every automobile dealer, 
every keeper of a garage, every manufacturer, and every mechanic who 
deals more frequently with the public in general, and whose opportuni- 
ties for fraud are far greater than those of the real estate agent or sales- 
man, may not be put on the same basis. If that be done, then only 
those who, in the opinion of certain boards or the courts, have the neces- 
sary moral qualifications will be permitted to engage in the ordinary 
occupations of life. The result will be that all others who fail to 
establish their moral fitness will not only be deprived of their means of 
livelihood, but will become a burden either on thelr families and friends 
or the community at large. In our opinion, the right to earn one’s 
daily bread cannot be made to hang on so narrow a thread. Broad as is 
the police power, its limit is exceeded when the State undertakes to re- 
quire moral qualifications of one who wishes to engage or continue in a 
business which as usually conducted is no more dangerous to the public 
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than any other ordinary occupation of hfe. As said of the real estate 
agent in Hager, State Auditor, v. Walker, 128 Ky., 1, 107 S. W., 254, 
15 L. R.A. CN. S.) 195, “The occupation taxed is essentially a harmless 
one. It has none of the features requiring pohce regulations, and there 
is no reason why the police power should be invoked concerning it.’ Of 
course, moral fitness on the part of the real estate broker, and every 
other business man, is a thing greatly to be desired, but, unless the busi- 
ness as ordinarily conducted 1s unusually dangerous to the public, we 
shall have to leave something to religious and moral training, to public 
opinion, and to the ordinary laws of the land. For the reasons given 
we are constrained to the view that the statute, in so far as 1t makes the 
obtainment or retention of a leense depend on the moral fitness of the 
applicant or licensee, is unconstitutional.” 

On the other hand, general State acts of this nature have been held 
constitutional. In Bratton v. Chandler, 260 U. S., 110, 68 Law Ed., 
157, a State-wide act of Tennessee is upheld. Itoman v. Lobe, 248 
N. Y., 51, 152 N. E., 461; 50 A. L. R., p. 1829 ef seq. 

In this State, certain Public-Local acts have been held constitutional, 
asin S. v. Moore, 104 N. C., 714; 8. v. Blake, 157 N. C., 608, and cases 
cited therein, but these matters were local in their nature. The sale of 
real estate is a business applicable to the whole State, and the State 
licenses those engaged in the business and issues them a “State-wide 
license.” The State can, no doubt, in a State-wide act, make reasonable 
regulations in regard to the real estate business. Those desiring real 
estate licenses to do business have to obtain same from the State, and in 
addition those living in these counties, under the act in question, must 
obtain additional heenses and are subject to an act which, to say the 
least, 1s burdensome and discriminatory, before they can sell real estate. 
We think the act unconstitutional. Real estate dealers who have licenses 
from the State are not confined to any particular county in the State to 
do business, Attorneys at law, physicians, ete., are not confined to any 
particular county to practice their profession in the State. Suppose 
certain counties would set up, as the present act does for real estate 
dealers, that attorneys at law, physicians, ete., could not practice their 
professions unless complying with the terms of a special act like the 
one in controversy, we would unhesitatingly say that the act was un- 
constitutional—as we do in this case. Acts of the General Assembly 
ought not to be declared unconstitutional unless plainly and clearly so. 
Glenn v. Board of Education, 210 N. C., 525. Of course, the General 
Assembly can confer power on municipalities to tax trades, professions, 
ete. Jlilton v. Harris, 207 N. C., 465. 

For the reasons given, the judgment of the court below is 

Reversed. 
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Devin, J., dissenting: The majority opinion bases its reversal of the 
judgment of the court below on the sole ground that the statute under 
which the defendant was convicted 1s unconstitutional. 

This statute imposes a license fee of ten dollars for carrying on the 
business of a real estate broker, and five dollars for that of real estate 
salesman, with regulations for determining the qualifications therefor, 
under the direction of a real estate commission, “In such a manner as to 
safeguard the interests of the public.” 

It is axiomatic that since all political power is derived from the 
people and all government originates from them (Const. N. C., Art. I, 
sec. 2), the sovereign power of the people, expressed through their chosen 
representatives in the General Assembly, is supreme, and a law by them 
enacted may not be set aside by the courts unless it contravenes some 
prohibition or mandate of the Constitution by which the people of the 
State have elected to be limited and restrained, or unless it violates 
some provision of the granted powers contained in the Constitution of 
the United States. | 

It is equally well settled that no act of the General Assembly ought 
to be declared violative of any constitutional provision unless the con- 
flict is so clear that no reasonable doubt can arise. Coble v. Comrs., 
184 N. C., 342; Gunter v. Sanford, 186 N. C., 452; S. v. Yarboro, 194 
N. C., 498; Plott v. Ferguson, 202 N. C., 446; Glenn v. Board of Edu- 
cation, 210 N. C., 525. 

It seems to be conceded that chap. 241, Public-Local Laws of 1927, 
would be constitutional if it were made applicable to the entire State. 
Similar statutes have been enacted in many of the states and their 
constitutionality upheld by an almost unbroken line of decisions of the 
state courts and by the Supreme Court of the United States. Bratton v, 
Chandler, 260 U. S., 110; Roman v. Lobe, 248 N. Y., 51; Ailey v. Cham- 
bers, 181 Cal., 589. 

It is uniformly held that requirements of license fees from real estate 
brokers and regulations subjecting those of that profession or business to 
tests of character and competency in the interest of the public are 
within the power of State Legislatures. Cooley Const. Lim. (8th Ed.), 
p. 1332. 

In an illuminating opinion by Cardozo, J., in Roman v. Lobe, 248 
N. Y., 51, 50 A. L. R., 1829, the reasons therefor are clearly stated, as 
follows: 

“The intrinsic nature of the business combines with practice and 
tradition to attest the need of regulation. The real estate broker is 
brought by his calling into a relation of trust and confidence. Constant 
are the opportunities by concealment and collusion to extract ilicit 
gains. . . . With temptation so aggressive, the dishonest or un- 
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trustworthy may not reasonably complain if they are told to stand aside. 
No less necessary are safeguards against the perils of incompetence. 
The business of the broker is distinct from occupations which by general 
acquiescence are pursued by common right without regulation or restric- 
tion.” 

The acts of the legislatures of many states are cited and the decisions 
of the courts sustaining them are noted in Roman v. Lobe, supra. 

In the statute under consideration it clearly appears that the license 
fee of ten dollars and the regulations to secure honesty, truthfulness, 
integrity, and competency are “enacted with due regard to the para- 
mount interests of the people.” Statutes, held by this Court to be valid, 
have been enacted in North Carolina, requiring license fees and estab- 
lishing regulations and governing boards with respect to many profes- 
sions, businesses, and callings; physicians, lawyers, dentists, osteopaths, 
chiropractors, barbers, cosmetologists, pilots, engineers, druggists, ac- 
countants, plumbing and heating, callings affecting the public and re- 
quiring honesty and proficiency. S. v. Van Doran, 109 N. C., 864; 
S. v. Call, 121 N. C., 648; S. v. Hicks, 1438 N. C., 689; S. v. Siler, 169 
N. C., 314; 8. v. Scott, 182 N. C., 865; S. v. Lockey, 198 N. C., 551; 
Roach v. Durham, 204 N. C., 587. 

Does the act, then, valid as applicable to the whole State, become 
invalid because it applies only to certain designated counties and does it 
for that reason offend against Art. I, see. 7, of the Constitution of North 
Carolina? In my opinion the decisions of this Court authoritatively 
construing this section of the Constitution do not sustain the view ex- 
pressed by a majority of this Court in this case. 

Speaking of laws applicable to particular localities or particular 
classes, Judge Cooley says: “If the laws be otherwise unobjectionable, 
all that can be required in these cases is that they be general in their 
application; and they are then public in character, and of their pro- 
priety and policy the Legislature must judge.” Cooley Const. Lim. 
(8th Ed.) pp. 806-807; Kornegay v. Goldsboro, 180 N. C., 441. 

“Tt (the Constitution) does not prohibit legislation which is limited 
either in the objects to which it is directed or by the territory within 
which it is to operate. It merely requires that all persons subject to 
such legislation shall be treated alike under like circumstances and con- 
ditions, both in privileges conferred and liabilities imposed.” Cooley 
Const. Lim. (8th Ed.), pp. 824-825. 

“Laws public in their object may, unless express constitutional pro- 
visions forbid, be either general or local in their application. The 
Legislature must determine whether particular regulations shall extend 
to the whole State or to a subdivision of the State.” Cooley Const. Lim, 
(8th Ed.), pp. 803-804. 
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In S. v. Moore, 104 N. C., 714, Judge Avery, speaking for the Court, 
uses this language: ‘Public-local laws, if they operate uniformly and 
subject all persons, who come within the defined locality and violate their 
provisions, to indictment in the same way and to the same punishment, 
are not repugnant to the Constitution of North Carolina. 8S. v. use, 
20 N. C., 463; 8. v. Chambers, 938 N. C., 600. But the objection that 
the prohibition is restricted to particular counties is met by the decisions 
of this Court more directly in point. S. v. Joyner, 81 N. C., 5845 8. ev. 
Stovall, 103 N. C., 416; Intendant v. Sorrell, 46 N. C., 49.” 

To make a statute a public law of general obligation, it 1s not neces- 
sary that it should be equally applicable to all parts of the State. All 
that is required is that it shall apply equally to all persons within the 
territorial limits described in the act. Lower Co. v. Fower Co., 175 
N. C., 668; S. v. Barrett, 188 N. C., 680. 

In 8S. v. Barrett, supra, Connor, J., speaking for the Court, uses this 
language: “This power (to pass statutes of local application) has been 
so long recognized by the Court and exercised by the Legislature that 
we do not deem it necessary to examine the foundations upon which it 
rests.” 

“Legislation, which, in carrying out a public purpose, is limited in its 
application, if within the sphere of its operation it affects alike all per- 
sons similarly situated, is not within the Amendment (14th Amend- 
ment to Const. of U.S.). Barbier v. Connolly, 113 U.S., 382. It merely 
requires that all persons subject to such legislation shall be treated alike. 
Hayes v. Missourt, 120 U.S., 71.” Broadfoot v. Fayetteville, 121 N. C., 
418, 

When every citizen, who comes within the sphere of ics operation, 1s 
alike amenable for violation of its provisions, an act could not be de- 
clared void on the ground that it abridged the privileges or immunities 
of citizens of the United States in violation of the Constitution of the 
United States. Afissours v. Lewis, 101 U. S., 22; Mugler v. Kansas, 
123 U.S., 668; S. v. Moore, supra; Colgate v. Harvey, 296 U.S., 404. 

In S. v. Joyner, 81 N. C., 537, it is said: “The law, local in its appli- 
cation, and clear and positive in its mandates, cannot be controlled by 
provisions and restraints found in similar enactments, general or special, 
passed for the regulation or prohibition of the traffic in other parts of 
the State, and must be enforced upon a fair and reasoneble interpreta- 
tion of its own terms. Nor is the competency of the legislature to pass 
local acts, such as the present, now an open question. The power has 
been so long and so often exercised and recognized in cases coming before 
this and other courts, that its existence must be consideved as settled.” 
S.v. Blake, 157 N. C., 608; Newell v. Green, 169 N. C., £62. 

It is only when persons engaged in the same business are subjected to 
different restrictions or are held entitled to different privileges under the 
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same condition can the discrimination be said to impair that equal right 
to the protection of the laws. S. v. Denson, 189 N. C., 173; Soon Hing 
v. Crowley, 113 U. S., 703. 

It was said in S. v. Blake, supra: “Public-local acts passed in the 
exercise of the police power, which apply only to certain localities, are 
vahd.” And Clark, C. J., cites many cases in which it has been so held 
by this Court. S. v. Barringer, 110 N. C., 526; S. v. Snow, 117 N. C., 
tds flarriss ve. Wright, 121 NX. C.,.173; Lyon wv. Comis., 120 N. C.;. 237; 
ilcCormac v. Comrs., 90 N. C., 4415 Guy v. Comrs., 122 N. C., 471; 
Tate v. Comrs., 122 N. C., 812; Lumber Co. v. Hayes, 157 N. C., 333. 

In Connor and Cheshire’s Constitution of North Carolina we find on 
p. 14 this expression of the law: “.\ public-local act, making that au 
offense in one district which 1s not an offense in another, Is a constitu- 
tional exercise of the police power and not in violation of Art. I, sec. 7, 
if it bears alike on all persons in a defined locality,” citing S. v. Stovall, 
103 N. C., 416, and S. v. AJoore, supra. 

There have been some decisions of this Court apparently stating a 
contrary view, but the opinions in those cases should be interpreted in 
the light of the facts upon which the statement of applicable law was 
based. 

In S. v. Fowler, 198 N. C., 290, it was held that the Legislature could 
not make the punishment for an offense, which had been defined by a 
State-wide act, different in one county from that of another. 

In 8. v. Divine, 98 N. C., 778, an act making the officials of a railroad 
indictable in certain counties for cattle killed by its cars was held in- 
valid, but not because the act was applicable to certain counties only. 

In Plott v. Ferguson, 202 N. C., 446, an act relating to one county 
requiring that the sureties on contractors’ bonds be confined to ecorpora- 
tions licensed to do business in North Carolina was held invald, and to 
the same effect was S. v. Sasseen, 206 N. C., 644, where the act required 
taxicab operators to file policy of lability insurance with a rehable 
company. 

In the instant case, since the license fee of ten dollars fixed by the 
statute is uniform on all real estate brokers 1n the named counties, this 
provision cannot be said to violate the rule of uniformity ordained in 
Art. V, sec. 8, of the Constitution. Roach v. Durham, supra. 

The statute in its general terms and purposes does not, in my opinion, 
violate any constitutional provision, and it is not rendered invalid be- 
cause its sphere of operation is hmited to certain counties, since its 
provisions affect all real estate brokers and salesmen alike within the 
territory defined. 
concurs in dissenting opinion. 


ScuENck, J., 
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HANNAH LEE BELL STEPHENS vy. LANELLE MARTIN CLARK anp Hus- 
BAND, CORNELIUS CLARK; AGNES MARTIN LEE anp HUSBAND, 
CLEON LEE; GRACE MARTIN STEWART anv Husranp, JOHN W. 
STEWART; ALAN EDWARD SEPHES (Husspanp or MELBA MARTIN 
SEPHES, Deceased), aND HOMER J. INGLE, Guarpian Ab LITEM OF 
THOMASENA MARSHALL anp DURAND SEPHES, Heirs at LAW OF 
MELBA MARTIN SEPHES. 


(Filed 6 January, 1987.) 


1. Wills § 38a—Rule that devise shall be construed to be in fee held inap- 
plicable to language creating active trust with provision vesting estate 
in others upon termination of the trust. 

Testatrix died seized of certain lands, including the ‘‘homestead’’ 
devised to her by her father’s will, with an equitable charge thereon for 
the benefit of his widow, testatrix’ stepmother. Testatrix’ will provided 
that her husband should have full and entire possession cf her realty and 
certain personalty, and that the rents therefrom should be used in keep- 
ing up the “homestead” during the life of her stepmother, and after the 
death of her stepmother the lands should go to her heirs. Held: The 
devise created no interest in the lands in favor of testatrix’ husband, but 
devised the lands to him in an active trust for the puryose of carrying 
out the wishes of ber father for the care of his widow, and the rule that 
an unrestricted devise will be construed to be in fee simple, C. 8., 4162, 
has no application to the devise to the husband as trustee in an active 
trust with direction for the vesting of the lands in her heirs upon the 
termination of the trust. 


2. Wills § 33d—Trust is created by language evincing intent to do so. 

A devise of land to one person with direction that the rents therefrom 
be used for the benefit of another, creates an active trust in accordance 
with the express intention of the testator, even though the testator does 
not use the words “trust” or “trustee,” no particular language being 
necessary for the creation of a trust if the intent to do su is evident. 


8. Adverse Possession § 4a—QOne tenant may not hold adverse to other 
tenant until there has been an ouster. 

The possession of one tenant in common is the possessicn of all, and one 
tenant may not hold adversely to his cotenant until there has been an 
ouster, which is possession accompanied by acts evincing an intent to hold 
solely for the possessor in the character of sole owner to the exclusion 
of and in opposition to the claims of all others, and the evidence in this 
ease is held insufficient to establish such ouster. 


4, Adverse Possession § 12a— 

Where a will creates an active trust in the lands and provides that 
title should not vest in the ultimate takers until the termination of the 
trust, the statute will not run against a remainderman until the termina- 
tion of the trust and the vesting of his right to possessicn. 
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5. Wills § 34—Devise to “legal heirs’’ in absence of clearly expressed 
intention to contrary vests the land in accordance with canons of 
descent. 


Testatrix created an active trust and provided that. upon the termina- 
tion of the trust upon the death of the beneficiary, all her property should 
go “to the legal heirs.” Held: In the absence of language clearly showing 
a contrary intent, the words “legal heirs” will be given their definite 
legal meaning, and take the property to testatrix’ heirs according to the 
canons of descent as of the date of testatrix’ death, and testatrix’ brother 
living at the time of testatrix’ death is entitled to an undivided interest 
in the estate with the children of testatrix’ sister. who predeceased 
testatrix. 

6. Wills § 383c— 

A devise of an estate to a class described as heirs or legal heirs, either 
immediately or after the termination of a particular estate, passes the 
property or the remainder to testatrix’ heirs as determined by the canons 
of descent as of the date of the death of testatrix. 

7. Wills § 384— 

Where a will devises property after the termination of an active trust 
to testatrix’ heirs or legal heirs, who are the legal heirs under the canons 
of descent is a question of law for the courts, after the jury has deter- 
mined the identity of persons claiming relationship with testatrix. 


8. Wills § 31—Where language of will is not ambiguous, parol evidence 
is not competent to contradict, add to, or explain its meaning. 


Where a will devises property to testatrix’ heirs without expressions 
limiting or qualifying the phrase, the estate goes to the heirs as deter- 
mined by the canons of descent, and the language being clear and unequiv- 
ocal, parol evidence tending to show that testatrix intended to Jimit the 
term to inelude children of a deceased sister to the exclusion of testa- 
trix’ brother her surviving, is properly excluded. 


AppEAL by defendants from Hill, Special Judge, at January Term, 
1936, of Forsytu. No crror, 

This cause was instituted originally by Wilham T. Butler, Jr., the 
predecessor in title of the plaintiff, for partition of described lands. 
The defendants denied plaintiff’s title and pleaded sole sezsin. 

Issues were submitted to the jury and the following verdict rendered: 

“1. Was the William T. Butler, Jr., under whom the plaintiff claims, 
the brother of and did he survive Isabella Wyche, deceased, as alleged in 
the complaint? <Ans.: ‘Yes’ 

“2. Is the plaintiff, Hannah Lee Bell Stephens, the successor in title to 
such interest as the said William T. Butler, Jr., had, if any, in the lands 
described in the complaint, at the time of the institution of this action ? 
AMsas. Nes." 

From judgment on the verdict decrecing plaintiff entitled to an un- 
divided interest in the land and remanding the cause to the clerk of the 
Superior Court for further proceedings in partition, the defendants 
appealed. 
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Parrish & Deal for plaintiff. 
Benbow & Hall and Ingle & Rucker for defendants. 


Drvix, J. The original owner of the land described in the complaint 
and the ancestor from whom the parties in interest claim descent, was 
William T. Butler, Sr., who died testate in 1905, leaving him surviving 
his widow, Theresa Butler; a daughter, Isabella Wyche; a son, William 
T. Butler, Jr., and four grandchildren the issue of a deceased daughter. 
The grandchildren, and the heirs of one of them who has died, are de- 
fendants in this action, and the plaintiff claims under William T. But- 
ler, Jr. 

By the will of William T. Butler, Sr., he devised certain lands to his 
said grandchildren, and one-half interest in certain other lands to his 
daughter Isabella Wyche, and to Isabella Wyche, also, his home place, 
with the following qualification: “And my daughter, Belle Wyche, shall 
give to my wite, Teressa Butler, a home and support from all my land, 
so long as she remains my widow and no longer.” ‘To his son, William 
T. Butler, Jr., who was then and continued to be a resident of the State 
of California, he bequeathed one dollar. 

Isabella Wyche died in 1906. She had no children, and her will, 
duly admitted to probate, is in the following words: 

“T, Isabella B. Wyche, being of a sound mind, doth hereby make and 
declare my last will and testament. My husband, Robert P. Wyche, 
shall have full and entire possession of all of my property including my 
bank aeeount with the First National Bank of Charlotte, North Caro- 
lina, and also my account with the Loan and Savings Bank of Charlotte, 
North Carolina. All my money in the First National Bank of Char- 
lotte, North Carolina, shall be devoted to keeping up the old homeplace 
during the life of my stepmother. After her death, the remainder of 
the specified amount shall go to the support of the heirs according as 
they may need and deserye it. My money in the Savings Bank of Char- 
lotte, N. C., I give and bequeath to my husband, Robert P. Wyche. The 
rents from my interest in tenement houses now 1m the possession of my 
husband shall go also to keeping up the old homeplace during the life 
of my stepmother, Theresa K. Butler. And in case my husband die 
before my stepmother, then all the property or money belonging to my 
estate at the time of his death shall go to keep up the old homestead, 
and then at the death of my stepmother all of the property shall go to 
the legal heirs. My husband shall be the counselor and adviser of my 
stepmother in all her business affairs. It is my desire, also, for him to 
be the counselor and adviser of my nieces, Louella, Agres, Grace, and 
Melba Martin, concerning the property left for them by my father, 
Wiliam T, Butler.” 
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Theresa Butler, widow of William T. Butler, Sr., and stepmother of 
Isabella Wyche, died in 1926. William T. Butler, Jy., after instituting 
this proceeding for partition in 1930, died leaving a last will and testa- 
ment in which he devised all his estate of every kind and wherever 
situated “including my interest in the estate of Isabella Wyche” to his 
wife, Laura Butler, who was substituted as party plaintiff, and on the 
death of Laura Butler, her daughter and only heir at law, Ilannah Lee 
Bell Stephens, was substituted as party plaintiff. The issues submitted 
to the jury were addressed to the question of the identity of the plaintiff, 
and were answered in her favor. There were no exceptions to the charge 
of the court and there was competent evidence to support the verdict. 
It has therefore been established that the plaintiff is the suecessor in 
title to Wilham T. Butler, Jr., who was the brother of Isabella Wyche. 

Robert P. Wyche, the husband of Isabella Wyche, now eighty-five 
years of age, is still living, and has executed quit-clatm deed for what- 
ever interest he might have in the land to the defendants. Robert P. 
Wyche and the defendants have been in possession of the lands, receiv- 
ing the rents therefrom, since the death of Isabella Wyche. 

There was correspondence by letter between William T. Butler, Jr., 
and his nieces, the defendants, in 1928, 1929, and 1930, some of the 
letters containing references to the land and admissions of his interest 
therein. However, it was testified that the references in the letters to 
his interest in the land were due to erroneous advice as to the law. 

It is apparent that the rights of the parties in the described lands are 
to be determined largely by the construction to be put upon the will of 
Isabella Wyche. 

The provisions in the will of William T. Butler, Sr., for his widow, 
Theresa Butler, created an equitable charge upon the land in her favor, 
and the will of Isabella Wyche, to whom the land was devised subject to 
the charge for the purposes named, provided in her will for the con- 
tinuation of this trust, and directed that the rents from the property 
should go to keeping up the home place during the life of her step- 
mother. 

The defendants contend that the provision in the will of Isabella 
Wyche for her husband, Robert P. Wyche, should be construed to con- 
stitute a devise to him of the land in fee simple, in accord with the rule 
prescribed by C. S., 4162. 

The pertinent portions of the will relating to him are as follows: 

“My husband, Robert P. Wyche, shall have full and entire possession 
of all my property including bank account with the First National Bank 
of Charlotte. All my money in the First National Bank of Charlotte 
shall be devoted to keeping up homeplace during life of my stepmother. 
After her death, the remainder shall go to the support of the heirs 


88 IN THE SUPREME COURT. [211 


STEPHENS v, CLARK. 


eee a EE TS 


according as they may need and deserve it. The rents from my interest 
in tenement houses now in possession of my husband shall also go to 
keeping up old homeplace during life of my stepmother. And in case 
my husband die before my stepmother, then all the property or money 
belonging to my estate at time of his death shall go to kecp up old home- 
stead, and then at death of my stepmother all the property shall go to 
the legal heirs.” 

The rule that, when real estate shall be devised to any person, the 
same shall be construed to be a devise in fee simple is inapplicable here 
as the words used in the will of the testatrix negative the idea of the 
investiture of title in fee, or for life, or the granting of anv other bene- 
ficial interest in the real property to Robert P. Wyche, and express the 
intent, rather, to impose upon her husband duties as executor and trustee 
of an active trust, with directions as to the use of the property real and 
personal, and as to how the income shall be applied during his hfe and 
after his death, in case he should die before her stepmother. 

It seems that one of the principal objects she had in view at the time 
of making her will was to carry out the wishes of her father for the 
care of his widow, her stepmother, and the possession of her real prop- 
erty in the hands of her husband was definitely limited to this specific 
purpose. The bequest of personal property to him was couched in dif- 
ferent language. As to that, she said: “My money in the Savings Bank 
of Charlotte I give and bequeath to my husband, Robert P. Wyche.” 
While the testatrix does not use the word trust or trustee, it is well 
settled that no particular language is required to create a trust relation- 
ship if the intent to do so is evident. If it appears that the intention 
is that the property be held or dealt with for the benef-t of another, a 
court of equity will affix to it the character of trust. Waldroop v. Wal- 
droop, 179 N. C., 674; Benevolent Society v. Orrell, 195 N. C., 405. 

It is true it has been uniformly held since the passage, in 1784, of the 
act, now codified as C, 8. 4162, that an unrestricted devise of real estate 
passes the fee (Bell v. Gillam, 200 N. C., 411; Barbee v. Thompson, 194 
N. C., 411; Roane v. Robinson, 189 N. C., 628), but the construction 
required by this statute may not be invoked where no such estate is 
attempted to be devised and where the plain intent is not to grant an 
estate but to impose a trust and direct the collection of rent for apphea- 
tion to a specific purpose. Young v. Young, 68 N. C., 809; Withering- 
ton v. Herring, 140 N. C., 495; Fellowes v. Durfey, 163 N. C., 305. 

If an instrument is expressly and exclusively intended to create a 
trust, it confers upon the trustee no beneficial interest, and after a trust 
has terminated, the trustee cannot claim to be the beneficial owner of 
the property held in trust unless it clearly appears to have been the 
intention of the donor. 65 C. J., 527; Newton v. Hunt, 184 App. Div. 
(N. Y.), 325; 201 N. Y., 599. 
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The contention that plaintiff’s right has been barred by the adverse 
possession of the defendants for more than twenty years cannot be sus- 
tained. While twenty years adverse possession by one tenant in com- 
mon will ordinarily toll the entry of his cotenant (Alexander v. Cedar 
Works, 177 N. C., 187; Lester v. Harward, 173 N. C., 83), this rule may 
not be held applicable to the uncontroverted facts here. 

It is elementary that the possession of one tenant in common 1s for 
the benefit of all, Tenants in common are placed in confidential rela- 
tion to each other by operation of law as to the joint property, and the 
possession of one is in law the possession of all, until there has been an 
ouster. Batley v. Howell, 209 N. C., 712; Conkey v. Lumber Co., 126 
N. C., 499. 

To constitute adverse possession sufficient to oust the rightful owner, 
the possession must be accompanied by acts evincing an intent to hold 
solely for the possessor, to the exclusion of and in opposition to the 
claims of all others, and must afford unequivocal indication that he 1s 
exercising the dominion of sole owner. Locklear v. Savage, 159 N. C.,, 
236; Shermer v. Dobbins, 176 N. C., 547. 

The evidence offered here fails to measure up to this requirement. 
The possession was not adverse to the plaintiff. On the contrary, the 
evidence indicates it was in recognition of plaintiff’s rights. 

Furthermore, the fact that it is provided in the will of William But- 
ler, Sr., that Isabella Wyche should give her stepmother a home and 
support from the land so long as she remains a widow, and the addi- 
tional provision in the will of Isabella Wyche for the stepmother that 
the rents from her property should go to keeping up the old homeplace 
during the life of her stepmother, lend support to the view that as long 
as Theresa Butler lived there was no right to the possession of the lands 
upon which to base an action for recovery of the land, and that such an 
action would have constituted an infringement on the possession of the 
trustee who was holding for the purpose of carrying out the directions 
of the will. Joyner v. Futrell, 186 N. C., 301; Woodlief v. Wester, 
186 N. C., 162; Cole v. Bank, 186 N. C., 514; Chinnis v. Cobb, 210 
N. C., 104. 

It is evident from consideration of the entire will that the intention 
of the testatrix, to be gathered from the language used, was that the 
ultimate takers of the property should be “the heirs” or “the legal 
heirs.” 

It is provided that after the death of her stepmother “all of the prop- 
erty shall go to the legal heirs.” 

This calls for the application of the rule of construction that the 
words “the heirs” or ‘‘the legal heirs” are to be given their legal signifi- 
cance, rather than to be understood as the expression of a supposed 
intention to limit the class denoted thereby to particular persons. 
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As was so well said by Stacy, J., in Witty v. Witty, 184 N. C., 375: 
“The words (lawful heirs) have a well defined meaning. Their sig- 
nificance is fixed by law, and when they are used in a deed or will with- 
out any superadded words or phrases, indicating a different meaning, 
they are to be understood as having been used in their ordinary sense, 
and according to their legal aceeptation.” Rives v. Frizzle, 48 N. C., 
237; Jenkins v. Lambeth, 172 N. C., 466. 

The words used have a definite legal meaning. Stith v. Barnes, 4 
N. C., 96. 

“The word (heir) has a technical signification, and, when unexplained 
and uncontrolled by the context, must be interpreted azcording to its 
technical sense, or its strict legal import.” 29 C. J., 293. 

This is a rule of interpretation adopted and followed by the courts 
with practical unanimity. Jenkins v. Lambeth, supra. 

Under this gencral rule, in the absence of a contrary intention clearly 
expressed in the will or to be derived from its context, an estate devised 
to a class described as heirs or legal heirs would pass to those who would 
take under the canons of descent, either in right or in possession, at the 
death of the testator, at which time the members of the class are to be 
ascertained and determined. Wotty v. Witty, supra. 

So, in the case at bar, those who could take under the phrase “the 
legal heirs” at her death, embraced all whom the law includes in that 
class, and the words cannot be construed to exclude the brother under 
whom plaintiff claims, in favor of the defendants, her nieces. Grantham 
v. Jinnette, 177 N. C., 229. 

There was no error in the exclusion of the parol evidence offered to 
show that the persons intended to be included under the designation, 
“the legal heirs,” were limited to the defendants. Grantham vu. Jinnelle, 
supra. 

The intent of the testator is to be ascertained from the consideration 
of the words in which the will is expressed, and parol evidence may not 
be adduced to contradict, add to, or explain its contents. Holt v. Holt, 
1li4 N. C., 241; Alelver v. Mchinney, 184 N. C., 893; Jolley v. Hum- 
phries, 204 N. C., 672. There is no ambiguity. The devise is to a 
class, “‘the legal heirs”; who they are is a matter of law. Who are the 
heirs after the identity of the person 1s established is not a question for 
the jury but a matter for the court. Blachknall v. Wyche, 23 N. C., 94; 
Bradford v. Erwin, 34 N. C., 291; Morrison v. McLauchlin, 88 N. C., 
251; Wooten v. Hobbs, 170 N. C., 211; 94 A. L. R, 385; Kidder v. 
Bailey, 187 N. C., 505. 

After a consideration of all the assignments of error pressed on the 
argument and by brief, we conclude that they cannot be sustained, and 
in the rulings of the court below we find 

VO error. 
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MARY J. LEACH MORGAN anp HER Titspanpb, W. J. MORGAN, v. GURNEY 
P. HOOD, CoMMISSIONER oF BANKS, Ex Ren PAGE TRUST COMPANY, 
W. P. COVINGTON, anpd D. J. DALTON, JR., anp NOLA BB. DALTON. 


(Filed 6 January, 1937.) 


Judgments § 4——Agent authorized to handle litigation has no authority to 
enter consent judgment on behalf of his principal. 

An attorney employed to defend an action may not enter a consent 
judgment therein without special authority, nor may an agent authorized 
to leok after and handle the litigation give the attorney employed by him 
for his principal authority to enter a consent judgment, and where the 
court finds that a party did not consent to the judgment which was 
entered by consent of her agent authorized to handle the litigation, it 
is error for the court to deny the party’s motion, aptly made, to set aside 
the judgment. 


Aperean by defendant Nola B. Dalton from Walliams, J., at April 
Term, 1936, of Hloxe. Reversed. 

This action was heard at April Term, 1936, of the Superior Court of 
Toke County on the motion of the defendant Nola B. Dalton that a 
judgment rendered in the action at January Term, 1936, of said court, 
purporting on its face to be a judgment by consent of the plaimtiffs and 
of the defendants D. J. Dalton, Jr., and Nola B. Dalton, be vacated 
and set aside, on the ground that she did not consent to sald judgment. 

At the hearing the court found among other things that the action 
was begun in the Superior Court of Hoke County on 27 July, 1985, 
that both the summons and the complaint in the action were duly served 
on the defendants, D. J. Dalton, Jr., and Nola B. Dalton, who are 
brother and sister; that the defendant Nola B. Dalton, after the sum- 
mons and complaint had been served on her, conferred with the de- 
tendant DD. J. Dalton, Jr., and authorized him to look after and handle 
the litigation for her; that thereafter the defendant D. J. Dalton, Jr., 
emploved an attorney-at-law, who resided in Hoke County, to represent 
the said defendants jointly; that pursuant to said employment, the said 
attorney prepared an answer to the complaint for said defendants, im 
which all the allegations of the complaint which constitute a cause of 
action in favor of the plaintiffs and against the said defendants were 
denied; that said answer was duly verified by the defendaut D. J. Dal- 
ton, Jr., and was duly filed by said attorney, acting for and in behalf of 
both said defendants; and that the defendant Nola B. Dalton was ad- 
yised by the defendant D. J. Dalton, Jr., that said answer had been pre- 
pared and duly filed. 

The court further found that the action was on the calendar for trial 
at January Term, 1936, of said court, and was duly called for trial at 
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said term; that the plaintiffs and all the defendants except Nola B. 
Dalton were present in court when the action was called for trial; that 
the defendant Nola B. Dalton had not been notified that the action was 
on the calendar for trial at January Term, 1936, of the court, and did 
not know that the action would be tried at said term; that during the 
progress of the trial, a compromise of the matters in controversy between 
them was agreed upon by the plaintiffs, and the defendant D. J. Dalton, 
Jy., acting for himself and for the defendant Nola B. Dalton; and that 
pursuant to said compromise a judgment purporting to be by consent of 
the plaintiffs and of the defendants D. J. Dalton, Jr., and Nola B. Dal- 
ton was prepared and signed by the judge presiding. This judgment 
was duly filed in the action. 

The court further found that the compromise was not submitted to 
the defendant Nola B. Dalton, for her approval, and that she did not 
know that the judgment had been signed by the judge and filed im the 
action, until after the court had been adjourned for the term; that im- 
mediately upon learning that the judgment had been signed and filed, 
she employed counsel, and promptly filed her motion that said judgment 
be vacated and set aside; and that she had a meritorious defense to the 
cause of action alleged against her in the complaint. 

On the facts as found by it, the court was of opinion “that D. J. 
Dalton, Jr., was the agent of his sister and codefendant, Nola B. Dalton, 
to handle the litigation for her and to look after her interests, and as 
such had authority to agree to its termination by compromise or other- 
wise,” and accordingly adjudged “that the motion to vacate and set 
aside the consent judgment rendered at January Term, 1936, of this 
court be and the same is hereby denied, and the said motion is dis- 
missed.” | 

From this judgment the defendant Nola B. Dalton appealed to the 
Supreme Court, assigning error in the judgment. 


Vo counsel, contra. 
Varser, McIntyre & Henry for appellant. 


Connor, J. At the hearing of appellant’s motion that the judgment 
rendered in this action at the January Term, 1936, of the Superior 
Court of Hoke County, and purporting on its face to be a judgment by 
consent of the plaintiffs and of the defendants D. J. Dalton, Jr., and 
Nola B. Dalton, be vacated and set aside on the ground that appellant 
did not consent to said judgment, the court did not find that the attorney 
who was employed by the defendant D. J. Dalton, Jr., to represent him- 
self and the appellant jointly, as authorized by her, compromised the 
matters Involved in the action and consented to the judgment in her 
behalf, solely by reason of his employment as her attorney. The court 
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found that the defendant D. J. Dalton, Jr., compromised the action and 
consented to the judgment in behalf of the appellant, as her agent, and 
that for that reason appellant is bound by the judgment. 

It is well settled that an attorney-at-law has no authority to compro- 
mise his client’s case, or to consent to a judgment which will be binding 
on his echent, founded upon such compromise, unless he had been 
specially authorized so to do by his client. Such authority will not be 
presumed from his employment, and a judgment by consent of the 
attorney founded upon a compromise made by him, without such au- 
thority, will ordinarily be vacated and set aside on inmotion of the chent 
made in apt time. See Bank v. Trotter, 207 N. C., 442, 177 S. E., 
325; Chavis v. Brown, 174 N. C., 122, 938. E., 471; Bank v. McHwen, 
160 N. C., 414, 76 S. E., 222; Aorris vu. Grier, 76 N. C., 410; Moye v. 
Cogdell, 69 N. C., 98. In the last cited case, it is held that authority 
to compromise a case, and to consent to a judgment founded on such 
compromise, cannot be conferred upon an attorney by an agent who was 
authorized by his principal to employ an attorney. In that case a 
compromise made by an attorney as authorized by the agent was set 
aside on motion of the principal. She had not consented to the compro- 
mise and was therefore not bound by its terms. 

The finding by the court in the instant case, that the defendant D. J. 
Dalton, Jr., was authorized by the appellant to employ an attorney-at- 
law to represent her in the action, does not support the conclusion by 
the court that the said D. J. Dalton, Jr., had authority to agree to a 
termination of the action by compromise or otherwise. 

In view of the finding by the court that appellant did not consent to 
the compromise and to the judgment, there is error in the judgmeut 
denying her motion which was made in apt time. The judgment 1s 

Reversed. 








STATE vy. CHARLES SMITH, 
(Filed 6 January, 19387.) 


1. Criminal Law § 32a— 
Intent, being a mental attitude. must ordinarily be proven by circum- 
stantial evidence, that is, by proof of facts from which intent may be 
inferred. 


2. Burglary § 9—Evidence held for jury on question of defendant’s intent 
to commit felony when he broke and entered dwelling. 


Evidence tending to identify defendant as the person who broke and 
entered a dwelling in nighttime, and that after he had broken and entered 
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he went to the bed in which prosecutrix was sleeping and grabbed her by 
the feet, and, after threatening to kill her if she got up, he grabbed her 
around her waist, that he fought her for a considerable length of time, 
dragged her from her home and released her only after light, is held 
sufficient to be submitted to the jury on the question of defendant's intent, 
at the time of breaking and entering, of committing rape as charged in 
the bill of indictment, and defendant's motion to nonsuit on the ground 
that there was not sufficient evidence of felonious inteut, was correctly 
denied. 


3. Criminal Law § 29c—Defendant’s evidence tending to raise mere con- 
jecture that crime charged was committed by another held incompe- 
tent. 

Defendant, charged with burglary, relied upon an alibi, and offered 
evidence tending to show that another was in the neighborhood of the 
scene of the crime at the time it was alleged to have been committed. 
Held: The evidence was properly excluded, since evidence that another 
had committed the crime charged is competent only when it points uner- 
ringly to the guilt of such other person and raises a reasonable inference 
of defendant's innocence, and evidence which merely creates an inference 
or conjecture as to the guilt of such other person is inadmissible. 


4. Burglary § 10—Charge held to have correctly instructed jury that de- 
fendant must have intended to commit specific crime charged in house 
entered. 

In this prosecution for burglary, the charge to the jury is held to have 
suticiently and correctly instructed the jury that in order for a conviction 
the jury must find that at the time of breaking and entering defendant 
must have had the specific intent to commit the crime of rape as charged 
in the bill of indictment and have had the intent to commit the crime 
in the house broken and entered, it not being necessary that the charge 
negative the intent to commit the crime in a place other than the house 
broken and entered in the absence of a special request for instructions. 


5. Criminal Law § 53e— 
Where the charge is without error when read contextually as a whole, 
exceptions to unconnected portions of the charge cannot be sustained. 
6. Criminal Law § 81a—Verdict of jury on conflicting evidence is con- 
clusive. 


The State offered plenary evidence of defendant's guilt of the crime 
charged. Defendant relied chiefly upon an alibi. Tae evidence was 
submitted to the jury in a charge free from prejudicial error, and the 
jury returned a verdict of guilty. Held: The verdict of the jury in a 
trial free from error of law is conclusive on appeal. 


APPEAL by the defendant from Barnhill, J., at August Term, 1936, of 
CotumBts. No error. 


lttorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
ft. H. Burns & Sons for defendant, appellant. 
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ScHenck, J. The defendant is appellant from judgment of death 
predicated upon conviction of burglary in the first degree. 

The State offered evidence tending to show that about 3:30 o’clock 
a.m., on 7 June, 1936, in the nighttime, the house which was occupied 
by Mrs. Sarah Lyles and her children was broken and entered by the 
defendant, and that the defendant came to the bed of Mrs Lyles and 
caught her about her legs and then about her waist and told her not to 
get up, that a struggle ensued, and that in the course of the struggle 
Mrs. Lyles struck the defendant in the head with a hatchet, and that the 
defendant struck Clarence Lyles, the 14-year-old son of Mrs. Lyles, who 
had come to the rescue of his mother, with the hatchet. The bill of 
indictment charged that the house was broken and entered by the defend- 
ant with the intent “to forcibly and violently and feloniously ravish 
and carnally know Mrs. Sarah Lyles, a female occupying and sleeping 
in said dwelling house at the time, without her consent and against 
her will.” 

The defendant testified and offered corroborative evidence tending 
to show that he was elsewhere at the time the offense was alleged to 
have been committed. 

The first exceptive assignments of error are to the refusal of the 
court to grant the motion of the defendant to dismiss the action properly 
lodged when the State had produced its eyidence and rested its case, and 
renewed after all of the evidence in the case was concluded. C. S., 4643. 

The argument urged by the appellant under these assignments is that 
the evidence failed to establish that the person who broke and entered 
the dwelling house of Mrs. Lyles had the intent to ravish and carnally 
know her in the house at the time of such breaking and entry. Intent 
being a mental attitude, it must ordinarily be proven, if proven at all, 
by circumstantial evidence, that is, by proving facts from which the fact 
sought to be proven may be inferred. As was said by this Court im a 
case Wherein the defendant was charged with burglary, “It must ord1- 
narlly be left to the jury to determine, from all the facts and cireum- 
stanees, whether or not the ulterior criminal intent existed at the time 
of the breaking and entry.” S.-7. Allen, 186 N. C., 302. 

In the present case there is evidence tending to show that when the 
prisoner broke and entered Mrs. Lyles’ dwelling house he went over to 
the bed in which she was lying and caught her by the feet, and, after 
threatening to kill her if she got up, he grabbed her around her waist. 
There is further evidence tending to show that he fought her for a 
considerable length of time, never quite subduing her, and that he 
dragged her from her home and children, and released her only after 
darkness had faded away. We are of the opinion, and so hold, that this 
evidence was sufficient for the jury to reasonably infer that the breaking 
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and entering of the dwelling house was accompanied with the intent to 
commit the felony specified in the bill of indictment, namely, rape. 

The second exceptive assignments of error urged by the appellant are 
to the refusal of the court to allow him to introduce evidence which he 
contended tended to show that one J. W. Yates committed the crime 
with which the appellant is charged, if such crime was committed. 

While under certain circumstances it has been held by this Court 
competent for the defendant to introduce evidence tending to show that 
someone else than he committed the crime charged, S. v. Davis, 77 N. C., 
483, it is well settled that such evidence is not admissible unless it points 
directly to the guilt of the third party, evidence which does no more than 
create an inference or conjecture as to such guilt is inadmissible. 

The rule is stated in 16 C. J., p. 560, as follows: “At any rate, the 
evidence offered by accused as to the commission of the crime by another 
person must be limited to such facts as are inconsistent with his own 
guilt, and to such facts as raise a reasonable inference or presumption 
as to his own innocence; evidence which can have (no) other effect than 
to cast a bare suspicion upon another, or to raise a conjectural inference 
us to the commission of the crime by another, is not admissible.” To 
the same effect is Wharton’s Criminal Evidence (11th Ed.), Vol. 1, 
par. 274, p. 349, where it is said: “In any event, before such testimony 
can be received, there must be such proof of connection with the crime 
or such a train of facts or circumstances as tends to point out someone 
other than the accused as the guilty party. Remote acts, disconnected 
from and outside of the crime itself, cannot be separately proved for such 
a purpose.” 

All that the excluded evidence tended to show was that J. W. Yates 
was in the neighborhood of the scene of the crime at the time it 1s 
alleged to have been perpetrated. From this the inference might have 
been drawn that he had an opportunity to commit the crime, but the 
record discloses that there was no evidence offered tending to show that 
he did actually commit it. Therefore, we are of the opinion, and so 
hold, that the evidence offered by the defendant falls clearly within the 
rule that evidence which tends to raise no more than an inference or a 
conjecture of the guilt of a third party is inadmissible, and that the 
court was without error in excluding it. 

The third exceptive assignments of error urged by the appellant are 
to portions of the charge. The first of which are to the alleged failure 
of the court to instruct the jury that at the time of the breaking and 
entering of the dwelling house of Mrs. Lyles the appellant must have 
had the specific intent to commit the crime of rape. An examination 
of the charge discloses that this element of the offense was considered 
and clearly set forth in the charge. The second assignments of error 
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to the charge are to the asserted failure of the court to charge the jury 
that the intent of the defendant must have been to commit the felony 
charged within the house broken and entered. We are not in accord 
with this argument of the appellant. A reading of the entire charge 
leaves the clear impression that the intent required to constitute the 
erime of burglary must be to commit in the house broken and entered 
the crime charged in the bill of indictment. If the appellant desired 
more specific and detailed instructions in this regard, it was his duty 
to have requested them as provided by statute. It has never been inti- 
mated in the adjudicated cases that the intent to commit the felony 
in another place than in the house broken and entered must be negatived 
in the charge. 

There are many assignments of error to the charge, numbers 11 to 
58, inclusive, some of which, if considered alone, might be subject to 
criticism, but when the charge is considered as a whole in the same 
connected way in which it was given it presents the law fairly and cor- 
rectly, and, therefore, affords no ground for reversing the judgment, 
though some of the expressions, when standing alone, might be regarded 
as erroneous. SS. v. Hxum, 138 N. C,, 599. 

The trial of this case resolved itself into a pure issue of fact as to 
whether the defendant was present and committed the crime charged, or 
whether the defendant was elsewhere at the time the crime 1s alleged to 
have been committed. 

The State’s evidence, consisting principally of the testimony of Mrs. 
Sarah Lyles and her 14-year-old son, Clarence, corroborated by certain 
facts and circumstances, amply justified a conviction. The identifica- 
tion of the defendant by these two witnesses was positive and complete. 
The defendant’s evidence, consisting principally of the testimony of 
himself and other witnesses tending to establish an alibi, would have 
completely justified an acquittal. The jury observed the witnesses and 
heard their testimony, and, after a charge free from prejudicial error, 
returned a verdict of guilty of the felony as charged in the bill of 
indictment. 

We see in the trial no error of law, and therefore, notwithstanding 
the gravity of the result thereof to the defendant, the judgment of the 
Superior Court must be affirmed. 

No error. 
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RALPH PRATHER, By His NEst Frienp, J. T. PRATHER. v. UNION 
NATIONAL BANK anp HOME REALTY AND MANAGEMENT COM- 
PANY. 

(Filed 6 January, 1937.) 


Negligence § 4d—Injury to child must be reasonably foreseeable in order 
for doctrine of attractive nuisance to apply. 


The complaint alleged that one defendant owned and the other defend- 
ant had control as realty agent of a certain house and lot within the city 
limits, that the house had become dilapidated and had been condemned 
as unfit for occupation by the city, that defendants knew of its condition, 
and that children were attracted thereto and were in the habit of playing 
on the lot and in the house, that plaintiff, a child of seven years, while 
playing with other children on the premises, climbed up the inside wall 
to the ceiling, and out over the ceiling into the loft, and that the ceiling 
was rotten and gave way, causing plaintiff to fall to his injury. Defend- 
ants demurred to the complaint. Held: The demurrers should have been 
sustained, since the complaint fails to state facts from which it can be 
held that defendants were under duty to foresee that a child would climb 
up the inside wall of the house and then crawl out on the ceiling under 
the roof, and the doctrine of attractive nuisance cannot be extended to 
apply to injuries which could not have been reasonably foreseen. 


AppEAL by defendants from McElroy, J., at June Term, 1936, of 
MeEcxiensurc. Reversed. 

This is an action to recover damages for personal injuries which the 
plaintiff, a child seven years of age, suffered when he fell through the 
ceiling from the loft to the floor of a house, in the citv of Charlotte, 
which was owned by the defendant Union National Bank, and was at 
the time under the control of its codefendant, Home Realty and Manage- 
ment Company, as its agent, while he was playing with other children 
in said house. 

The facts alleged in the complaint as constituting plaintiff’s cause of 
action against the defendants are as follows: 

On 14 July, 1935, the defendant Union National Bank was the owner 
of a lot of land which fronts on an alley in the city of Charlotte. There 
was located on said lot a house, which was unoccupied. The said house 
and lot were under the control of the defendant Home Realty and Man- 
agement Company, as the agent of its codefendant. The said house was 
old and in a dilapidated condition. Both defendants knew that said 
house was unoccupied, and in an unsafe and dangerous condition. It 
had been condemned by the city of Charlotte as unfit for occupancy 
because of its condition. 

On said day, to wit: 14 July, 1935, the plaintiff, a child seven years 
of age, was playing with other children of tender years on said lot and in 
and around said house. They were playing a childish game known as 
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“hide and seek.” The plaintiff entered said house and climbed up the 
inside wall to the ceiling. He then crawled out over the ceiling into the 
loft, for the purpose of hiding from the other children. The ceiling 
was rotten and gave way under the weight of plaintiff’s body, causing 
him to fall through the ceiling from the loft to the floor. As the result 
of his fall, the plaintiff suffered serious and permanent injuries, by 
reason of which he has sustained damages in the sum of $10,000.00. 

For some time prior to the date of his injuries, the plaintiff and other 
children of tender years, had been in the habit of going upon the lot on 
which the house was located for the purpose of engaging in play. They 
were attracted to said lot because of the condition of the house. They 
played not only on the lot but also from time to time in the house. 
Both defendants knew that children of tender years were in the habit 
of playing on said lot and in and around said house. Neither of the 
defendants had done anything to prevent children from going on said lot 
and into said house for the purpose of play. 

Both defendants demurred to the complaint on the ground that the 
facts stated therein are not sufficient to constitute a cause of action. 
The demurrer was overruled, and defendants appealed to the Supreme 
Court, assigning as error the overruling of their demurrer. 


Hiram P. Whitacre and James L. DeLaney for plaintiff. 
Whitlock, Dockery & Shaw for defendants. 


Connor, J. In this case it is contended on behalf of the plaintiff that 
the defendants are liable to him for the damages which he has sustained 
by reason of the injuries which he suffered, as alleged in the complaint, 
on the principle on which the attractive nuisance doctrine is founded. 
See Sioux City & Pacific Railroad Company v. Stone, 17 Wall. 657, 
21 L. Ed., 745. This doctrine has been repudiated by the courts of 
many of the states, but has been recognized by this Court as sound in 
principle and humane in policy. Thus, in Briscoe v. Lighting & Power 
Co., 148 N. C., 396, 62 S. E., 600, it 1s said: 

“Tt must be conceded that the lability for injuries to children sus- 
tained by reason of dangerous conditions on one’s premises is recognized 
and enforced in cases in which no such liability accrues to adults. This 
we think sound in principle and humane in policy. We have no dispo- 
sition to deny it or to place unreasonable restrictions upon it. We think 
that the law is sustained upon the theory that the infant who enters upon 
premises, having no legal right to do so, either by permission, invitation, 
or license, or relation to the premises or its owner, 1s as essentially a 
trespasser as an adult; but, if to gratify a childish curiosity, or in obedi- 
ence to a childish propensity excited by the character of the structure or 
other conditions, he goes thereon, and is injured by the failure of the 
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owner to properly guard or cover the dangerous conditions which he has 
created, he is liable for such injuries, provided the facts are such as to 
impose the duty of anticipation or prevision; that is, whether, under all 
of the circumstances, he should have contemplated that children would 
be attracted or allured to go upon his premises and sustain injury.” 

In the instant case, no facts are alleged in the compla:nt upon which 
it can be held that any duty was imposed by the law upon the defend- 
ants, or either of them, to foresee that a child who had gone upon the 
premises of the defendants to play with other children would climb up 
the inside wall of the house and then crawl out on the ceiling under the 
roof. Conceding that the defendants knew that the ceiling was rotten 
and defective, it does not follow that defendants owed to the plaintiff 
the duty to foresee that he would crawl between the ceiling and the root 
of the house, and to guard against the danger which the plaintiff would 
thereby incur, 

The “attractive nuisance doctrine” cannot be extended to apply to the 
facts alleged in the complaint and adinitted by the demurrer in this case, 
and thereby impose liability upon the defendants for injuries which they 
could not have foreseen would be suffered by the plaintiff. 

The demurrer should have been sustained. The order overruling the 
demurrer is 

Reversed. 





IN THE MATTER OF CARL OGDEN, MINor. 
(Filed 6 January, 1937.) 


1. Parent and Child § 4: Habeas Corpus § 3—Habeas corpus does not lie 
to determine custody of child as between divorced parents. 


Hubeas corpus is not available to determine the custody of a child as 
between its divorced parents, C. 8., 2241, 2242, and where the divorce is 
granted in another state of which the parents were residents, the writ 
is not available to enforce the provisions of the divorce decree relating 
to the custody of the child as against the mother moving to this State 
and bringing the child with her. 


2. Habeas Corpus § 8—Decree awarding custody of minor child as between 
divorced parents is not appealable. 


A decree in habeas corpus proceedings to determine the custody of a 
child as between its divorced parents is not appealable, since the pro- 
ceeding does not come within the provisions of C. S., 2241, 2242, nor will 
the provisions made for the child be considered when the judge below 
finds that the child is in school and is being properly cared for by the 
parent having its custody, and awards its custody to such parent during 
the school term, the sole remedy being by certiorari to invoke the con- 
stitutional power of the Supreme Court to supervise and control proceed- 
ings of inferior courts, N. C. Constitution, Art. IV, sec. 8. 
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Appeat by petitioner, Garrett F. Ogden, from Armstrong, J., 12 Octo- 
ber, 19386. From Forsytn. Appeal dismissed. 

Heard upon writ of habeas corpus to determine the custody of Carl 
Ogden, infant son of petitioner and his divorced wife, the respondent. 
The petitioner is a resident of the State of Florida, and the respondent, 
since her divorce in Florida, has married William F. Slack and is now 
residing with her present husband and the said Carl Ogden in Mount 
Airy, North Carolina. 

Petitioner appealed. 


Elledge & Wells for petitioner, appellant. 
E. C. Bivens for respondent, appellee. 


Devin, J. The constitutional and statutory provisions with respect to 
writs of habeas corpus are made applicable to controversies as to the 
custody of children when the parents are “living in a state of separation 
without being divoreed.” C. S., 2241. And in such cases, by virtue of 
C. S., 2242, when a contest has arisen, “either party may appeal to the 
Supreme Court from the final judgment.” 

The court below found as a fact that the petitioner, the husband and 
father, resides in the State of Florida, and that by a decree of a court 
of competent jurisdiction in that state the bonds of matrimony were dis- 
solved between him and his wife, the respondent and mother of the 
infant, Carl Ogden. 

It was further found as a fact that in the divorce deerce of the Florida 
court custody of the child, the subject of this proceeding, was awarded 
to each of the parties for certain portions of each year; that thereafter 
the mother removed with the child to North Carolina and is now resid- 
ing in the county of Surry; “that the said Carl Ogden has been residing 
with his mother and has been well cared for, and has entered school in 
Mount Airy.” Thereupon, the judge below made an order awarding the 
custody of the child to the mother for the portion of the year from 
1 September to 1 June of each year, and to the father for the remainder 
of the year, with certain requirements on the part of each parent to 
insure compliance with the order. 

From this judgment and decree the petitioner appealed to this Court, 
contending that full faith and credit should be given the Florida decree, 
and that it should be held controlling in the North Carolina court. 

It is obvious that this controversy does not come within the provisions 
of the statute (C. S., 2241). The husband and wife are not “living in a 
state of separation without being divorced.” 

While the courts are always open to an application for a writ of 
habeas corpus when it is alleged that the hberty of a person is being 


102 IN THE SUPREME COURT. [241 


IN RE OGDEN. 


unlawfully restrained, the procedure under this “high prerogative writ,” 
as it has been well called (People v. Zimmer, 252 Iil., 9), may not be 
available for the determination of the custody of a child, as between a 
father and mother who were divorced in another state of which they 
were residents. 

A similar situation was considered by this Court in In re Alderman, 
157 N.C., 507. There the application for the enforcement of the decree 
of a Florida court as to the custody of a child was denied on the ground 
that there was no vested property right in a child, and that the Florida 
deerce had no extraterritorial effect beyond the bounds of the state where 
rendered, 

It will be noted, however, in that case that the judgment of the Supe- 
rior Court, which was affirmed, held that the facts there did not present 
a proper case for a writ of habeas corpus, but in the event it might be 
determined otherwise, the trial judge proceeded to make suitable provi- 
sions for the care of the child. 

And in fn re Blake, 184 N. C., 278, it was held that the only object 
of the writ of habeas corpus was to set at large the person unlawfully 
restrained of his liberty, and that in case of a child the court cannot go 
further than fix his custody; that the powers of the court do not extend 
beyond that lmit, and that other statutory provisions must be looked to 
in order to provide for the care, maintenance, and benefit of the child. 

In In re Parker, 144 N. C., 170, Clark, C. J., states the law as follows: 
“The object of the writ of habeas corpus is to free from illegal restraint. 
When there is none, the writ cannot be used to decide a ecntest as to the 
right of custody of a child except when the contest is between the parents 
of the child, Revisal, sec. 1853 (C. S., 2241).” 

And In a concurring opinion in that case, Hoke, J., uses this language: 
“Section 1858, Revisal (C. S., 2241), was enacted to enable the court to 
make proper regulations as to the care and custody of children as between 
husband and wife who are living in a state of separation without being 
divorced. It seems to be confined to such cases.” 

The court which has jurisdiction to grant divorces, incident to the 
decree, In proper cases may make ample provision for the care and 
custody of the children of the marriage. 

It follows, therefore, that from the judgment in a habeas corpus pro- 
ceeding, which is not within the provisions of C. §., 2241 and 2242, no 
appeal will lie. In re Holley, 154 N. C., 163; S. v. Yates, 183 N. C.,, 
753. 

The appeal in the instant case is accordingly dismissed, and it 1s 
unnecessary to consider the provisions made for the child, as was done 
in Jn re Blake, supra, since the judge below has found that the child is 
being properly cared for by his mother and is in school. 
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By this disposition of the case it 1s not to be understood that the con- 
stitutional power of this Court to exercise supervision and control over 
the proceedings of courts inferior may not be invoked by application for 
writs of certiorari. Constitution of N. C., Art. IV, see. 8; Walton v. 
Gatlin, 60 N. C., 810; Ha parte Biggs, 64 N. C., 202; S. v. Jefferson, 
66 N. C., 309; S. v. Miller, 97 N. C., 452; S. v. Herndon, 107 N. C.,, 
934; In re Holley, supra; In re Croom, 175 N. C., 455; S. v. Hooker, 
183 N. C., 763. 

Appeal dismissed. 





GURNEY P. HOOD, CoMMiIssIONER oF BANKS Ex REL. NORTH CAROLINA 
BANK AND TRUST COMPANY, v. JOSEPH B. CHESHIRE, JR., 
TRUSTEE UNDER THE WILL oF A. B,. ANDREWS, SR., ET AL. 


(Filed 6 January, 1937.) 


1. Appeal and Error § 37— 

The amount of allowances by the Superior Court for attorneys’ fees, 
trustees, and guardians ad litem in connection with an action involving 
the liability of an estate is reviewable by the Supreme Court. 

2. Executors and Administrators § 29-— 

Allowances by the Superior Court for attorneys’ fees, trustees, and 
guardians ad litem in connection with an action involving the liability of 
the estate should be fair and reasonable, 

3. Appeal and Error § 38—AHNowances by Superior Court for attorneys’ 
fees, trustees, and guardians ad litem are presumed correct. 


Allowances by the Superior Court for attorneys’ fees, trustees, and 
guardians ad litem in connection with an action involving the liability 
of the estate are deemed prima facie correct, and the allowances will not 
be disturbed on a creditor’s appeal in the absence of any finding or evi- 
dence to support such finding that the allowances were inadequate or 
excessive. 


Apprat by the plaintiff from Small, J., at September Term, 1936, of 
Wake, Affirmed. 

The ease of Mrs. John S. Eb. Young et al. v. Gurney P. Hood, Com- 
missioner of Banks, et al., is reported in 209 N, C., 801, in which it is 
held that the trust estate of A. B. Andrews, deceased, was liable to the 
plaintiff in this cause in the sum of $160,000, plus interest from 3 July, 
1933, on account of the ownership by said trust estate of 16,000 shares 
of the common stock of the closed North Carolina Bank and Trust 
Company of the par value of $10.00 per share. 

This action was instituted by the Commissioner of Banks against the 
trustee of the estate of A. B. Andrews, deceased, to require the sale of 
sufficient assets of said estate to satisfy the stock assessment judgment 
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in favor of the commissioner. An answer was filed by the trustee asking 
that all of the beneficiaries of said trust estate, together with A. J. 
Maxwell, Commissioner of Revenue of the State of Norta Carolina, and 
C. H. Robertson, Collector of Internal Revenue of the United States for 
the District of North Carolina, be made parties defendant, and that the 
court advise and direct him as to his duties. An order was entered 
making said beneficiaries and said commissioner and said collector 
parties defendant, and A, L. Purrington, Jr., was appointed guardian 
ad litem to represent the defendant beneficiaries who were infants. An 
answer was filed by said guardian ad litem. Thereafter judgment was 
entered ordering Joseph B. Cheshire, Jr., as trustee of the estate of 
A. B. Andrews, deceased, to sell sufficient assets of said estate to raise 
cash with which to pay said stock assessment judgment. 

Subsequently, a petition was filed by Mr. Cheshire, as trustee, setting 
out that in connection with the litigation concluded by the decision of 
this Court referred to above, and in connection with this case, he had, 
under an order of court, employed Messrs. Paul F. Smith, Murray Allen, 
and Manning & Manning as attorneys to represent the interests of his 
trust; that he had paid to said attorneys on account of services rendered 
the sum of $1,000 each, and that he was of the opinion that an allowance 
to said attorneys of the further sum of $7,500 each would be fair and 
reasonable, and recommending that such allowances be made to be paid 
out of the assets of his trust before the stock assessment judgment of the 
plaintiff 1s paid, as according to the best information of the petitioner 
such assets are insufficient to satisfy in full such judgment. 

To this petition the plaintiff filed an answer admitting the work done 
by the attorneys for the trustee, and that they, as well as the guardian 
ad litem and the trustee, were entitled to compensation fair, moderate, 
and reasonable under all of the circumstances, but alleging that the work 
by the attorneys for the trustee not only resulted in no benefit to the 
trust estate, but, on the contrary, incurred expenses, and that the fees 
suggested by the trustee were more than fair and reasonable, and that it 
would be inequitable to allow them to be paid out of the funds that would 
otherwise go to the plaintiff. 

The issue raised was heard by the judge upon the petition and the 
answer and the record in this case, and the record in the case of 
Mrs. John S. BE. Young et al. v. Gurney P. Hood, Commissioner, et al., 
supra, and an order was entered allowing to A. L. Purrington, Jr., as 
guardian ad litem, the sum of $500.00; to Joseph B. Cheshire, Jr., as 
trustee, 2 per cent of receipts of principal and 2 per cent of disburse- 
ments of principal; and to Paul F. Smith, Murray Allen, and Manning 
& Manning, as attorneys for the trustee, an additional sum of $5,000 
each, to which order the plaintiff excepted and appealed to this Court, 
assigning errors. 
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Kenneth C. Royall and Brooks, McLendon & Holderness for plaintiff, 
appellant, 

J. S. Manning, Murray Allen, and Paul F. Smith for appellees. 

A. L. Purrington, Jr., in propria persona. 


Scuenck, J. That the amount of allowances by the Superior Court 
for attorneys’ fees is reviewable by this Court is well settled, /n re Stone, 
176 N. C., 336; likewise, the amount of allowances for trustees 1s so 
reviewable, Weisel v. Cobb, 118 N. C., 11, and, by a parity of reasoning, 
the amount of allowances for guardians ad litem is so reviewable. How- 
ever, the allowance of commissions and counsel fees to a receiver by the 
Superior Court is prima facie correct, and the Supreme Court will alter 
the same only when they are clearly inadequate or excessive. Graham 
v. Carr, 183 N. C., 449. The rule in this jurisdiction is that when the 
court is called upon to make an allowance for attorreys, trustees, or 
guardians ad litem such allowances should be fair and icasonable. 

After giving due consideration to “the importance of the litigation 
and the amount involved and the length of time it required counsel to 
properly prepare and present the evidence at the trial, and also the 
authorities supporting the position in law and equity taken by the trus- 
tee” the judge found that the allowances made to the attorneys, trustee, 
and guardian ad litem were fair and reasonable, and in the absence of 
any findings of fact to the contrary, or of any evidence upon which such 
findings could be based, we are constrained to hold that the judgment of 
the Superior Court should be affirmed, and it 1s so ordered. 


Affirmed. 





STATE v. BETTIE TRIPLETT, WALTER TRIPLETT, ano WILL DUILA. 


(Filed 6 January, 1937.) 
1. Homicide § 17— 

Where the indictment jointly charges several persons with premeditated 
murder, evidence of acts done in furtherance of a common purpose, 
design, or unlawful conspiracy, leading to the murder, are competent, 
although the indictment makes no specific charge of conspiracy. 

2. Homicide § 2: Criminal Law § 8— 

Where two or more persons aid and abet each other in the commission 
of a crime, all being present, all are principals and equally guilty. 

3. Homicide § 18—Ruling admitting testimony of dying declaration is up- 
held on testimony showing declarant apprehended approaching death. 


Testimony that the victim of the fatal assault by defendants stated in 
the hospital that “he was killed” by defendants is held to show that he 
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appreciated the seriousness of his condition and apprehended his ap- 
proaching dissolution, and the trial court’s refusal to strike out testimony 
of his declaration thereafter made containing statements constituting 
pars res geste will not be disturbed on appeal. | 


4. Homicide § 17—Testimony of conversation between victim and assail- 
ant immediately after altercation held competent. 


The evidence disclosed that immediately after the assault later causing 
death, the victim took refuge some distance from the honse in which the 
altercation transpired, and called for help. The witness and one of the 
assailants went to his aid. The witness testified to the effect that when 
the assailant called to the victim to come to him and “et him see how 
badly he was hurt, the victim refused and declared that he was afraid 
the assailant would continue the fight. Hcld: The testimony disclosing 
the victim’s fear of the assailant was competent certainly as to the assail- 
ant referred to, and its admission solely against him is not error, either 
upon his exception or the exceptions of the other defendants. 


Apprat by defendants from Clement, J., at August Term, 1936, of 
WILKES. 

Criminal prosecution, tried upon indictment charging the defendants 
with the murder of one Cline Hall. 

On the night of 18 July, 1936, the deceased, Cline Hall, and the 
defendants, Bettie and Walter Triplett and Will Dula, attended a dance 
at the home of Zeb Triplett in Wilkes County. <A fight ensued in which 
the deceased used a fruit jar, Walter and Bettie Triplett knives, and 
Will Dula rocks. Walter Triplett inflicted the fatal wounds. 

Over objection, G. C. Hall, father of the deceased, was permitted to 
give in evidence, as a dying declaration, the statement of his son, while 
in the hospital, to the effect that “he was killed,” and that “Walter cut 
me. . . . Bettie stabbed me. . . . Will Dula hit me with his 
fist . . . anda couple of rocks.” 

Objection is also made to the admission of Gwyn Triplett’s testimony : 
After the deceased had been stabbed, he went across the branch about 
fifteen yards from the house, “up on the hillside,” and called for help. 
Walter and Gwyn went to his aid. Gwyn testifies: “Well, Walter, first, 
after he got over there, Walter says, ‘Come down, I want to see what is 
the matter with you.’ Cline says, ‘No, I arm afraid you will jump on 
me again.” Walter says, “No, I won’t bother you no more.’” Motion 
to strike; overruled; exception. Admitted only as to Walter Triplett. 

Walter Triplett pleaded self-defense, and the other defendants that 
they were innocent bystanders. 

Verdict: Guilty of murder in the second degree as to all three of the 
defendants. 

Judgment: Imprisonment in the State’s Prison, as *o each of the 
defendants, for not less than fifteen nor more than twerty years. 

The defendants appeal, assigning errors. 
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Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

W. H, McElwee, Trivette € Holshouser, and T. kh. Bryan for defend- 
ants. 


Stacy, C. J. It may simplify the objections to observe zn limine that 
when three persons are jointly charged with a premeditated murder, as 
here, acts done in furtherance of a common purpose, design, or unlawful 
conspiracy, leading up to the murder, may be shown in evidence, though 
the bill contains only a general allegation of premeditation and delibera- 
tion, and makes no specifie reference to the conspiracy. 8S. v. Gosnell, 
208 N. C., 401, 181 8. E., 323; S. v. Donnell, 202 N. C., 782, 164 8. E., 
352; 8. v. Mace, 118 N. C., 1244, 24S. E., 798; St. Clair v. U. S., 145 
U_S., 184; Sprinkle v. U. S., 141 Fed., 811. Another principle, also 
applicable, is that where two or more persons aid and abet each other in 
the commission of a crime, all being present, all are principals and 
equally guilty. S. v. Gosnell, supra; S. v. Donnell, supra; S. v. Beal, 
199 N. C., 278, 154 &. E., 604; 8. v. Hart, 186 N. C., 582, 120 8. E., 
345; 8. v. Jarrell, 141 N. C., 722, 58 S. E., 197. 

Viewed in the light of these principles, the exceptions touching the 
matter of a conspiracy, though presented with much apparent diligence 
and research, are really too attenuate to require an extended discussion. 
Without elaboration, it 1s enough to say that they cannot be sustained. 

The objection chiefly urged by the defendants is the one addressed to 
the refusal of the court to strike out the dying declaration of the de- 
ceased. It may be coneeded that whether a proper foundation or predi- 
cate was laid for the admission of this testimony is fairly debatable. 
S.v. Beal, supra. Uowever, it is thought that the ruling in favor of its 
admission must be upheld. The declaration was prefaced with the state- 
ment that “he was killed,” which was equivalent to saying that the 
deceased appreciated the seriousness of his condition and apprehended 
his approaching dissolution. 8S. vw. Franklin, 192 N. C., 723, 185 8S. E., 
859. 

The testimony of Gwyn Triplett, at which the defendants complain, 
was admitted only as against Walter Triplett. It was clearly competent 
astohim. Indeed, it might well be considered as a part of the res geste. 
S. vu. Davis, 87 N. C., 514. At least, the deceased feared Walter’s pres- 
ence was but a continuation of the original altercation. S. v. Bailey, 
205. Ns Cs, 255, 1701 Sy Ey 815 8. ae bryson,. 208 N.C. 7128, 166°8: Ey 
oe 

A careful perusal of the entire record leaves us with the impression 
that no reversible error has been shown, The verdict and judgments will 


be upheld. 


No error. 
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BEULAH GALLOP KNIGHT v. PILOT LIFE INSURANCE COMPANY. 


(Filed 6 January, 19387.) 
1. Insurance § 30c— 

Evidence of duplicate payment of a monthly premium eld insufficient 
to be submitted to the jury on plaintiff beneficiary’s contention that the 
premium for the month was twice paid, and that if the duplicate payment 
were credited to a subsequent month the policy would have been in force 
on the date it was canceled by insurer for nonpayment. 

2. Insurance § 80a— 


The provision in a life insurance policy that the policy should be void 
if the stipulated premium is not paid on the due date or within the thirty- 
one days grace period thereafter is valid. 


Appreau by defendant from Frizzelle, J., at April-May Term, 1936, 
of DurHam. 

Civil action to recover on a policy of hfe insurance. 

Upon receipt in advance of the first annual premium of $91.40, the 
defendant, on 25 February, 1931, issued to Thomas W. Knight a $5,000 
life insurance policy, payable to his wife, the plaintiff, as beneficiary. 

Thereafter, in February, 1933, at the instance of the insured, a 
“monthly premium privilege” was made a part of said policy, by rider 
duly attached, and in which it provides: “Each annual premium may be 
paid in twelve (12) monthly installments of $8.10 each, due on the 25th 
day of each month. . . . Notice of any premium or installment due 
under this policy is hereby expressly waived. . . . Nonpayment of 
any installment when due, or within one month (not less than thirty-one 
days) thereafter, automatically voids this policy, except as provided by 
the policy or by law.” 

It is admitted that all monthly premiums or installments were paid 
from 25 February, 1933, up to and including the one due 25 August, 
1934. None has been paid since this latter date. 

On 5 November, 1934, the insured made application for reinstatement 
of the policy and executed a “Personal Health Certificate for Reinstate- 
ment of Lapsed Policy.” This application was declined and the insured 
notified 14 November, 1934, that said policy had been canceled for non- 
payment of premiums. The September installment tendered with this 
application was returned. The insured died 17 February, 1939. 

It is contended that the November (1933) installment was paid twice, 
first by the plaintiff on 1 December, 1933, and again by her husband, 
out of loan on policy, either on 22 or 29 December, without knowledge of 
plaintiff’s prior payment. Plaintiff says that if this duplicate payment 
were brought forward and applied to the installment due 25 September, 
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1934, the policy would have been in foree (counting the days of grace) 
at the time of its cancellation. This contention prevailed in the court 
below. 

From verdict and judgment for plaintiff, the defendant appeals, 
assigning errors. 


Hedrick & Hall for plaintiff, appellee. 
Smith, Wharton & Hudgins and Fuller, Reade & Fuller for defendant, 
appellant, 


Stacy, C, J. Was there a duplication of payment of the installment 
due 25 November, 1933? The question is answered in the negative by 
defendant’s cashier, Miss Rachel Mullen, whom plaintiff called as a 
witness. She says: “The paper handed me is a check for $8.10 to cover 
the October 25, 1933, quarterly-monthly premium. It 1s dated Decem- 
ber 1, 19383. . . . The receipt, marked ‘P. Ex. 17,’ for October, 
1935, was the one given in exchange for that cheek.” There was no 
showing by the plaintiff that the October installment was paid in any 
manner other than by this check dated 1 December. The confusion 
seems to have arisen from the fact that the October payment was made 
after the due date of the November payment. It is conceded that plain- 
tiff’s husband paid the November installment in December out of a loan 
on the policy. As we understand the record, the evidence on the alleged 
duplication of payment is not sufficient to warrant a finding in plain- 
tiff’s favor. 

It is provided in the rider, attached to the policy at the instance of the 
insured and for his convenience, that the nonpayment of any installment 
when due, or within the period of grace thereafter, automatically voids 
the policy. Such provision 1s universally upheld. Clifton v. Ins. Co., 
168 N. C., 499, 84S. E., 817; JZelvin v. Ins. Co., 150 N. C., 398, 64 
S. E., 180; Hayworth v. Ins. Co., 190 N. C., 757, 1380 8. E., 612. 

Speaking to a similar situation in Hay v. clssociation, 143 N. C., 256, 
55 8. E., 623, Clark, C. J., delivering the opinion of the Court, very 
pertinently said: “It is always sad when one who has made paymeuts 
on his policy deprives his family of expected protection by failure to 
pay at a critical time. But insurance is a business proposition, and no 
company could survive if the insured could default while in good health, 
but retain a right to pay up when impaired health gives warning. It is 
a warning of which the company also has the right to take notice when 
asked to waive a forfeiture. It 1s the insured’s own fault when he does 
not make a payment as he contracted.” 

A careful perusal of the record leaves us with the impression that the 
demurrer to the evidence should have been sustained. 

Reversed. 
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ANNIE DOVE WILSON y. A. F. PERKINS, 
(Filed 6 January, 19387.) 


Negligence § 19c—Doctrine of res ipsa loquitur held inapplicable to evi- 
dence in this case. 


Plaintiff’s evidence tended to show that she sent her new dress to the 
cleaners, that after it was cleaned she tried it on at the cleaning plant, 
and then put it away, that she got the dress out about a week later and 
wore it to a party, and that the next morning she discovered brown spots 
on the dress which completely ruined it. Held: In plaintiff's action 
against the cleaners for alleged negligence, the doctrine of res ipsa loquitur 
is not applicable, since more than one inference can be drawn from the 
facts established by the evidence as to the cause of the injury, and since 
proof of the occurrence leaves the matter resting only in conjecture. 


ApPeaL by the defendant from Parker, J., at September Term, 1936, 
of CUMBERLAND. Reversed. 


Vo counsel for plaintiff, appellee. 
Malcolm McQueen for defendant, appellant. 


ScHENCK, J. This was a civil action to recover damages in the sum 
of $35.00, alleged to have been negligently caused by the defendant to a 
hand-knitted boucle dress of the plaintiff, 

The evidence tended to show that the plaintiff sent the dress to the 
defendant, who was engaged in the cleaning business, in Fayetteville, on 
1 June, 1936, and the plaintiff testified: “The dress was in good condi- 
tion and had never been worn. I went for the dress the next day to 
Mr. Perkins’ place in Fayetteville. I first put the dress on in a back 
room in his place to see if it fitted me. It was dark back there and we 
came up to the front to a window and large mirror. Witk Mrs. Perkins 
I tried the dress on, fitted it, and Mrs. Perkins wrapped it; I paid a 
dolar and took the dress home. The first time I saw anything wrong 
with the dress was about a week later at my sister’s house in Kinston, 
North Carolina, after wearing the dress to a party. The dress was 
wrapped in brown paper and I kept it in the chifforobe drawer. I 
would say 1t was about a week before I took the dress out to wear it to 
the party at my sister’s; the next morning I noticed the dress had brown- 
looking spots on 1t in front and in the back. . . . It was ruined. I 
don’t know, it was three or four weeks before I next saw Mr. Perkins 
about it, after I came home from Kinston.” 

The issues submitted to and answers made by the jury were as follows: 
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“1, Was the plaintiff’s dress damaged by the negligence of the defend- 
ant? Answer: ‘Yes.’ 

“2. If so, what damage, if any, is the plaintiff entitled to recover ? 
Answer: ‘315.007 ” 

From judgment based upon the verdict, the defendant appealed, assign- 
ing errors. 

When the plaintiff had rested her case and at the close of all the 
evidence the defendant lodged and renewed a motion for judgment as 
in case of nonsuit. C.S8., 567. His Honor denied the motion, announc- 
ing at the time that he held that the principle of ves ipsa loquitur was 
applicable. His Honor also instructed the jury that this principle was 
applicable. The ruling of the court as to the appheability of the prin- 
eiple of res cpsa loqguitur is the basis of exceptive assignments of error, 
which must be sustained. 

In speaking to the subject of the principle of res ipsa loguitur, this 
Court said: “The principle does not apply: (1) When all the facts 
causing the accident are known and testified to by the witnesses at the 
trial, Baldwin v. Smitherman, 171 N. C., 772, 88 S. E., 854; Orr v. 
Rumbough, 172 N. C., 754, 90 8. E., 911; Enloe v. R. R., 179 N. C., 83, 
101 8. E., 556; (2) where more than one inference can be drawn from 
the evidence as to the cause of the injury, Lamb v. Boyles, 192 N. C., 
542, 135 S. E., 464; (3) where the existence of neghgent default is not 
the more reasonable probability, and where the proof of the occurrence, 
without more, leaves the matter resting only in conjecture, Dail v. 
Taylor, 151 N. C., 285, 66 8. E., 185; (4) where it appears that the 
accident was due to a cause beyond the control of the defendant, such as 
the act of God or the wrongful or tortious act of a stranger, Heffter v. 
Northern States Power Co., 217 N. W., 102, 25 A. L. R., 718, note 2; 
(5) when the instrumentality causing the injury 1s not under the exclu- 
sive control or management of the defendant, Saunders v. BR. R., 185 
N. C., 289, 117 8S. E., 4; (6) where the injury results from accident as 
defined and contemplated by law.” Springs v. Doll, 197 N. C., 240. 
We are of the opinion, and so hold, that the instant case falls within 
the instances where the principle of res ipsa loquitur does not apply 
numbered (2) and (3). 

The motions for judgment as in case of nonsult should have been 
allowed, and for that reason the judgment below is 

Reversed. 
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G. R. MCNEELY, sy His Next FRIEND, VANCE McNEELY, v. H. F. 
WALTERS ET AL. 


(Filed 6 January, 19387.) 


Kstoppel § 6c—Plaintiff, having knowledge of facts, held estopped by his 
silence when his failure to speak resulted in disadvantage to defend- 
ants. 


Upon advertisement of the property for sale under the terms of the 
deed of trust securing the note in default, trustor requested and was 
granted forbearance. Upon a second advertisement, more than nine years 
thereafter, trustor instituted this action to restrain foreclosure on the 
ground that his brother, who had died subsequent to the first advertise- 
ment of the property, had executed the note and deed of trust in trustor’s 
name without authority. Held: Trustor is estopped by his silence when 
he requested and accepted indulgence with knowledge of all the facts at 
the time his brother was living and the note was not barrecl by the statute 
of limitations, from asserting the alleged unauthorized execution of the 
instruments by his brother. 


AppEat by plaintiff from Phillips, J., at May Term, 1936, of Union. 

Civil action to restrain sale under power in deed of trust. 

It is alleged that on 14 January, 1925, the plaintiff executed and 
delivered to the defendant H. F. Walters promissory note in the principal 
sum of $1,816.20, due 14 January, 1926, and as sccurity for the payment 
of same, executed and delivered deed of trust on real estate situate in 
Union County. This latter instrument was duly registered. 

The defendant Alice R. Hodges alleges that she is the holder in due 
course of said note by endorsement and the owner of said deed of trust 
by proper assignment. 

It is further alleged that in June, 1926, default having been made in 
the payment of said note, advertisement of sale under the deed of trust 
was duly published, but the power was not then executed, as the plaintiff 
crayed additional time and was granted further indulgence. 

Again, in August, 1935, the defendant advertised the property for 
sale under the power of sale contained in said deed of trust. 

This sale the plaintiff seeks to restrain, alleging that said note and 
deed of trust were never executed by him, but were signed in his name by 
his brother, Grady McNeely, without authority. Grady McNeely died 
1 January, 1928. 

There was evidence in support of these allegations. 

The defendants plead estoppel and the statute of limitations. 

From judgment of nonsuit entered on demurrer to the evidence, plain- 
tiff appeals, assigning errors. 
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A. M. Stack for plaintiff. appellant. 
Vann & Milliken for defendants, appellees. 


Stacy, C. J. Conceding that the note and deed of trust were executed 
by Grady McNeely without authority, still we think the plaintiff must 
fail in his suit, if not upon the principle of ratification, then upon the 
doctrine of estoppel. Sugg v. Credit Corp., 196 N. C., 97, 144 8. E., 
554; Lawson v. Bank, 203 N. C., 368, 166 S. E., 177. 

Plaintiff was fully aware of all the facts surrounding the transaction 
in June, 1926, when he aecepted from the defendants further indulgence 
and forbearance. Grady McNeely was then living and the note was not 
barred by the statute of limitations. Plaintiff made no contention at 
that time that the note and deed of trust were not genuine. By remain- 
ing silent when it was his duty to speak, plaintiff has disadvantaged the 
defendants. He ought not to be heard now in repudiation of his former 
conduct. Rand v. Gillette, 199 N. C., 462, 154 8. E., 746; Lewis v. 
Nunn, 180 N. C., 159, 104 S. E., 470. 

“Tf certain acts have been performed or contracts made on behalf of 
another without his authority, he has, when he obtains knowledge 
thereof, an election either to accept or repudiate such acts or contracts. 
If he accept them, his acceptance is a ratification of the previously 
unauthorized acts or contracts, and makes them as binding upon him 
from the time they were performed as if they had been authorized in 
the first place.” Gallup v. Inberty County, 57 Tex. Civ. App., 175, 
122 S. W., 291. 

The doctrine of equitable estoppel is based on an application of the 
golden rule to the everyday affairs of men. It requires that one should 
do unto others as, in equity and good conscience, he would have them do 
unto him, if their positions were reversed. Boddie v. Bond, 154 N. C., 
359, 70 S. E., 824; 10 R. C. L., 688, ef seg. Its compulsion is one of 
fair play. 

In this view of the record, the judgment of nonsuit would seem to be 
correct. 

Affirmed. 





DORA BOYKIN, ADMINISTRATRIX, V. ATLANTIC COAST LINE RAILROAD 
COMPANY. 


(Filed 6 January, 1937.) 


1. Railroads § 9—Evidence held insufficient to disclose contributory negli- 
gence as matter of law on part of ten-year-old boy. 

The evidence tended to show that plaintiff’s intestate, a ten-year-old 

boy, was killed at a much used crossing within the corporate limits of a 
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city, that there were five tracks at the crossing, and that immediately 
after a shifting engine with several ears attached had cleared the cross- 
ing, intestate started across and was struck by defendant's train running 
on a parallel track at an excessive speed in violation of the city ordi- 
nance, and without giving warning by bell or whistle. ZZeld: The issue 
of contributory negligence of intestate was for the jury uncler the evidence, 
and the granting of defendant’s motion to nonsuit was error. Tart v. 
FR. R., 202 N. C., 52, distinguished in that in this case the crossing had 
just been obstructed by the shifting engine and cars, while in the Tart 
case, supra, plaintiff traversed a distance of 20 feet with unobstructed 
view before reaching the track on which the accident occurred. 
2. Negligence § 12— 

A minor is required to exercise that degree of care for his own safety 
whieh a child of his years, capacity, and experience may be expected to 
possess, and unless he is wholly irresponsible, the question is usually one 
for the jury. 


Appran by plaintiff from Wilhams, J., at May Term, 1936, of 
CUMBERLAND. 

Civil action to recover damages for death of plaintiff’s intestate, 
alleged to have been caused by the wrongful act, neglect, or default of 
the defendant. 

Plauintiff’s intestate, a boy ten years of age, was fatally injured on the 
afternoon of 24 April, 19385, when struck by defendant’s train at Rowan 
Strect crossing in the city of Fayetteville. There are five tracks at this 
crossing, two sidetracks, a pass track, and two main-line tracks. It is 
used extensively, day and night, by vehicular and pedestrian traffic, 
including children living in the vicinity as well as those attending the 
Normal School near the crossing. At this point the railroad runs prac- 
tically north and south, while Rowan Strect runs east and west. 

Plaintiff’s intestate was walking westwardly along Rowan Street. <As 
ne approached the crossing, a shifting engine, with cars attached, passed 
on the eastward track going in a northerly direction. As soon as this 
shifting engine and cars cleared the crossing, plaintiff’s intestate started 
across the track, “running or walking,” and was struck by the engine of 
No. 89, southbound passenger train on the westward track, which was 
runuing at a high rate of speed, in violation of city ordinance, and with- 
out signal or warning of its approach. 

From a judgment of nonsuit entered upon demurrer to the evidence, 
plaintiff appeals, assigning error. 


Downing & Downing and Nimocks & Nimocks for plaintiff, appellant. 
Rose & Lyon for defendant, appellee. 


Stacy, C. J. The basis of the nonsuit is that plaintiff’s intestate was 
contributorily negligent as a matter of law under authority of Tart v. 
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R. R., 202 N. C., 52, 161 8. E., 720. The Tart case, supra, is distin- 
guishable by reason of the fact that there the accident occurred 61 steps 
from the crossing and the plaintiff traversed a distance of 20 feet with 
unobstructed view before stumbling in front of an on-coming train, 
Here, the injury occurred at the crossing which had just been obstructed 
by the shifting engine and cars. 

It was conceded on the argument that, had plaintiff’s intestate been 
an adult, the judgment of nonsuit would probably have been correct. 
pemmer 0. di. H.;. 208 N. Oy 198, 179 8, E., T5383 J oung vf, fh, 205 
Na Gy 630).172 By Ei LT her ty he. Bg 200 N,. C,,52 7%, 207 8. 1h 800% 
Pope-v. RW, 195 N, C.,- 61, 148° 8. E:, 350; Davidson v. fh. ti. 101 
N. C., 634, 88 S. E,, 759; High v. R. R., 112 N. C., 385, 17 8. E., 79 
Without passing upon the suggested hypothesis, we are of opinion the 
issues should have been submitted to the jury under all the evidence in 
the case. 

There is a presumption which comes to the aid of a child of tender 
years. Caudle v. R. R., 202 N. C., 404, 163 S. E., 122; Ghorley v. &. f., 
189 N. C., 684, 127 S. E., 6384; 20 R. C. L., 123; Note 27, Ann. Cas., 
969. 

Speaking to the subject in Rolin v. Tob. Co., 141 N. C., 300, 53 8. E., 
891, Connor, J., delivering the opinion of the Court, quoted with ap- 
proval: “It is hardly necessary to add that contributory negligence on 
the part of the minor is to be measured by his age and his ability to 
discern and appreciate the circumstances of danger. He is not charge- 
able with the same degree of care as an experienced adult, but is only 
required to exercise such prudence as one of his years may be expected 
to possess. ‘As the standard of care thus varies with the age, capacity, 
and experience of the child, it is usually, if not always, when the child 
is not wholly irresponsible, a question of fact for the jury whether a 
child exercised the ordinary care and prudence of a child similarly 
situated; and if such care were cxercised, a recovery can be had for an 
injury negligently inflicted, no matter how far the care used by the child 
falls short of the standard which the law exacts for determining what 1s 
ordinary care in a person of full age and capacity.” 7 A. & E., 409; 
Plumly v. Borge, 124 Mass., 57.” 

Likewise, in approval of the position are the decisions in Morris v. 
Sprott, 207 N. C., 358, 177 S. E., 18; Alexander v. Statesville, 165 
NN. C,.097, 81 8. Ey 1634-2 ry eU alities Co. 183 N.C, 281, 111 S..E., 
354; Brown v. R. R., 195 N. C., 699, 143 S. E., 536; Hoggard v. RK. £., 
194 N. C., 256, 139 8. E., 372; Alurray v. BR. #., 938 N. C., 92. 

Reversed. 
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STATE v. FLAY HIATT. 
(Filed 6 January, 1937.) 


Criminal Law § 68b—Defendant may appeal only from conviction or from 
prejudicial judgment final in its nature. 

In this prosecution under ch. 228, Public Laws of 1988, the jury 
answered the issues submitted in writing without objection that defendant 
was the father of prosecutrix’ bastard child, but that he had not will- 
fully failed and refused to support said child. Defendant appealed, 
alleging error in the overruling of his pleas in abatement and in the 
court’s refusal to set aside the answer to the first issue. Held: The 
Supreme Court has no jurisdiction of the appeal and same is dismissed, 
since the right of appeal is statutory, C. S., 4650, and the statute gives 
no right of appeal by defendant from an acquittal, and whether the 
answer to the first issue will be conclusive on defendant or evidence 
against him in a subsequent action, civil or criminal, cannot be deter- 
mined on the appeal. 


AprreaL by defendant from Rousseau, J., at June Term, 1936, of 
Davipson. Dismissed. 

The defendant was tried at June Term, 1936, of the Superior Court 
of Davidson County on a warrant issued by the recorder’s court of the 
elty of Thomasville, on 6 September, 19385. The warrant was issued on 
the afidavit of Mamie Dennis, who complained and said that the defend- 
ant, on or about 17 December, 1934, and thereafter, at and in the city 
of Thomasville, in Davidson County, North Carolina, did unlawfully 
and willfully fail, neglect, and refuse to support and maintain an 
illegitimate child which he had begotten on the body of the said Mamie 
Dennis, and which was born on 17 December, 1934, in violation of the 
provisions of chapter 228, Public Laws of North Carolina, 1933. 

After his plea in abatement and his motions that the action be dis- 
missed on grounds appearing in the record had been denied by the court, 
the defendant entered a plea of not guilty. The defendant duly excepted 
to the denial of his plea in abatement and to the refusal of the court to 
allow his motions that the action be dismissed. 

The court submitted to the jury two issues, in writing, which were 
answered as follows: 

“1. Is the defendant the father of the bastard child of Mamie Dennis, 
which was born on or about 17 December, 1934? Answer: ‘Yes.’ 

“2. Has the defendant willfully failed and refused to support and 
maintain said child, as alleged? Answer: ‘No.’” 

The jury returned a verdict of not guilty. In apt time, the defendant 
moved the court to set aside the answer to the first issue and for a new 
trial of said issue. The motion was denied, and defendant excepted 
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and appealed to the Supreme Court, assigning as error the refusal of 
the court to sustain his plea in abatement, and to allow his motions that 
the action be dismissed, and that the answer to the first issue be set aside. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Don A, Walser for defendant. 


Connor, J. This appeal is dismissed on the authority of 8. v. Rooks, 
207 N. C., 275, 176 S.E., 752. In the opinion in that case it is sald: 

“It is provided by C. S., 4650, that the defendant shall have the right 
to appeal in case of conviction in the Superior Court for any criminal 
offense. .\ppeals in criminal cases are controlled by statutes on the 
subject; and it was said in S. v. Webb, 155 N. C., 426, 70 8. E., 1064, 
that ‘an ordinary statutory appeal will not be entertained except from 
a final judgment on conviction, or from some judgment in its nature 
final,’ ” 

In the instant case, the defendant was not convicted; he was acquitted. 
There was no judgment on conviction, or judgment prejudicial to the 
defendant in its nature final, The defendant therefore had no right to 
appeal to this Court. This Court is without jurisdiction to entertain 
the appeal, or to decide the questions presented by defendant’s assign- 
ments of error. 

Whether or not the defendant’s apprehension that the answer to the 
first issue appearing in the record will be conclusive on defendant or 
evidence against him, upon the trial of an issue involving his paternity 
of the child of Mamie Dennis, in some subsequent action, civil or crim- 
inal, to which the defendant is a party, is well founded cannot be deter- 
mined on this appeal. The defendant did not object to the submission 
of issues in writing to the jury. These issues involved the essential ele- 
ments of the offense with which the defendant was charged. 8S. v, Spill- 
man, 210 N. C., 271, 186 S. E., 322. See section 6, chapter 228, Public 
Laws of North Carolina, 1933. The appeal is 

Dismissed. 





FIDELITY SECURITY COMPANY v. C. M. HIGHT et At. 


(Filed 6 January, 1937.) 


Banks and Banking § 16— 
In this action to reform a statutory stock assessment against trustees 
so as to render them personally liable, defendants’ demurrers held prop- 
erly sustained on authority of Jones v. Franklin Estate, 209 N. C., 585, 
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and held further, such liability would have to be established prior to the 
effectrve date of ch. 99, Public Laws of 1935, relieving stockholders of 
double liability. 


AppraL by plaintiff from Harris, J., at May-June Term, 1936, of 
DvurRHAM. 

Civil action by plaintiff, as assignee of judgment for bank stock assess- 
ment, levied 8 November, 1931, against “C. H. Morrow and W. H. 
Smith, Trustees,” to reform same so as to hold the defendants liable 
therefor as the real owners of said bank stock at the time of the assess- 
ment. 

Demurrer ore tenus interposed on the ground that no cause of action 
is stated in the complaint. Demurrer sustained. Plaintiff appeals. 


Basil M. Watkins and Brawley & Gantt for plaintiff, appellant. 

Hedrick & Hall for defendant Bettre Roney Dailey, appellee. 

W. S. Lockhart for defendants C. M. Hight, J. C. Klutiz, C. EB. Ger- 
rard, J. B. Andrews, O. B. Dillehay, and Mamie Osborne, appellees. 

A. H. Borland for defendant M. P. Harrell, appellee. 


Per Curtam. It is not perceived wherein the present case differs in 
principle from the case of Jones v. Franklin Estate, 209 N. C., 585, 183 
S. E., 782. Moreover, it 1s conceded that since the levy of the assess- 
ment in the instant case, 3 November, 1931, holders of bank stock have 
been relieved of their double liability by act of Assembly, ch. 99, Public 
Laws 1985. So, unless the defendants were rendered hable by the 
original assessment, they cannot now be made liable therefor. 

Affirmed. 





RUSSELL H. TUCKER, JR., v. FRED M. ARROWOOD anp W. A. LANE, 
RECEIVER OF ARROWOOD DRUG COMPANY. 


(Filed 6 January, 1987.) 


1. Landlord and Tenant § 15— 


Acceptance of rents after due dates held not a waiver by the landlord 
of his right under the terms of the lease to declare the lease void for 
lessee’s failure to pay promptly the rent for a subsequent month. 


2. Receivers § 18— 
Contention that action could not be maintained against defendant corpo- 
ration in receivership held untenable when the record discloses that the 


receivership was dissolved and the corporation made a party defendant 
before the trial in the Superior Court. 
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3. Landlord and Tenant § 18b— 


Where the lease provides that the landlord shall have the option to 
declare the lease void upon failure of lessee to pay rent when due, and 
waives notice to vacate, lessee may not prevent forfeiture by tendering 
rents due upon the trial, C. S., 2372, nor claim the bencfit of C. S., 2348. 


AppraL by defendants from Warlick, J., at June Term, 1936, of 
RocxincuamM. No error. 


D. F, Mayberry and IIunter K. Penn for plaintiff, appellee. 
F. Eugene Hester for defendants, appellants. 


Per Curtam. This was an action in summary ejectment, instituted 
under C. S., 2365, ef seg., for nonpayment of rent under a lease contain- 
ing the following stipulation: “ It is understood and agreed 
that if said lessee shall fail to pay said sum when due or fail to comply 
with any other provision of this lease, then and in that event, at the 
option of the lessor, this lease shall be null and void, and the said lessee 
hereby contracts and agrees to vacate the above described lot or parcel 
of land on demand of the lessor or his agent, and the said lessee hereby 
waives all notice to vacate same.” Under the terms of said lease the 
rent was due on 4 April, 1936, and 4 May, 1936, and said rent was not 
paid when this action was instituted on 6 May, 1936. 

The contract of lease was made with the individual defendant, and 
the corporate defendant was occupying the building involved with the 
knowledge of plaintiff, when a receiver therefor was appointed on 
16 April, 1936. 

It is the contention of the appellants that the plaintiff waived his 
option, under the lease, to declare the lease null and void by the accept- 
ance of rents after the dates they were due prior to 4 April, 19386. Upon 
an examination of the record, we cannot agree with this contention. 

It is also the contention of the defendants that the court is without 
jurisdiction over a receiver, an officer of the court, but 1t appears in the 
record that the receivership was dissolved and the corporation was made 
a party defendant before the trial in the Superior Court. Hence, this 
contention is without merit. 

In view of the fact that the option of the plaintiff, the lessor, con- 
tained in the lease, to declare the lease forfeited had not been waived, 
the appellants are not entitled to the relief provided by C. S., 2372, by a 
tender of the rents due at the trial; and likewise, since in the lease the 
lessee waives all notice to vacate, CO. S., 2343, has no application. 

Since all of the evidence tends to show that there was a clear violation 
of the provision of the contract of lease by a failure to make the pay- 
ment of the rent when due, and the contract of lease stipulates that 
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upon such failure, “at the option of the lessor this lease shall be null and 
void,” we think, and so hold, that his Honor was correct when he charged 
the jury to the effect that if they found the facts to be as shown by all 
the evidence they should answer the issue of ownership and right of 
possession in favor of the plaintiff. 

In the record we find 

No error. 





B. BALDWIN DANSBY v. NORTH CAROLINA MUTUAL LIFE 
INSURANCE COMPANY. 


(Filed 6 January, 1987.) 


1. Process § 8—Corporation may not defeat service by showing its own 
violation of statute requiring appointment of process agent. 

Where a statute provides that all insurance companies, as a condition 
precedent to doing business in the State. should constitute the insurance 
commissioner of that state agent for the service of process, an insurance 
company cannot maintain that service under the statute was void by 
showing its own violation of the statute in failing to so constitute the 
insurance commissioner its process agent. 


2. Judgments § 40—Recitation in foreign judgment of service under its 
laws is conclusive in absence of evidence that such service was not had. 


In an action on a judgment of another state in which defendant insur- 
ance company had been doing business at the time of the institution of 
the action, the recitation in the judgment that process had been served on 
defendant by service on the insurance commissioner of that state in 
accordance with a statute of the state, without evidence to controvert such 
service, is conclusive, defendant being precluded from showing its own vio- 
lation of the statute requiring it to constitute the insurance commissioner 
its process agent as a condition precedent to doing business in that state. 


AppEAL by defendant from Frizzelle, J., at April-May Civil Term, 
1936, of Duruam. No error. 

This was an action upon a Mississippi judgment in favor of plaintiff 
and against the defendant, resisted on the trial below on the ground that 
the record in the Mississippi court failed to show service of summons on 
the defendant in that state. 

Upon issues submitted to the jury, there was verdict for plaintiff, and 
from judgment thereon defendant appealed. 


Hedrick & Hall for plaintiff, appellee. 
Bryant & Jones for defendant, appellant. 
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Per Curtam. This case was before this Court at the Fall Term, 1935, 
on appeal by defendant from judgment overruling defendant’s demurrer, 
and is reported in 209 N. C., 127, where the material facts are stated. 

During the trial in the court below objections to evidence offered by 
defendant to show that the facts recited in the Mississippi judgment 
were insufficient to constitute service of summons in that state, were 
properly sustained. 

The fact that the defendant, though doing business in the State of 
Mississippi for a number of years, had not, in fact, as required by the 
statute as a condition precedent to doing business there, formally con- 
stituted the insurance commissioner of that state its agent for service, 
could not avail the defendant as a defense against lability incurred 
while so engaged. It would be conclusively presumed, in favor of one 
seeking redress for the breach of an insurance contract in that state, that 
it was doing business there,in compliance with the statute, and it should 
not be allowed now to show its own violation of law as a defense to an 
action brought by a policyholder. Sparks v. National Masonic Acc. 
Assn., 100 Iowa, 458; North American Union v. Oliphant, 141 Ark, 
346; Flinn v. Western Mutual Infe Association, 187 Iowa, 507; Old 
Wayne Mut. Life Assn. v. McDonough, 204 U.S., 8. 

The Mississippi judgment recited: “The defendant was duly and 
legally served with process in the manner and form required by section 
497 of the Mississippi Code of 1930, by serving a true copy thereof on 
Geo. D. Riley, Insurance Commissioner of the State of Mississippi.” 

There was no evidence to controvert these facts. 

Giving due faith and credit to the judicial proceedings of the State 
of Mississippi (Milwaukee County v. White Company, 296 U.S8., 268), 
we find in the trial below 

No error. 





WALTER SOUTHERN v. ESSIE L. FREEMAN ano JOHN FREEMAN. 


(Filed 6 January, 1987.) 


1. Boundaries § 9— 
In this proceeding to establish a boundary line between the lands of 
the parties, testimony of a surveyor as to a line previously run by him 
in the presence of the parties is held competent. 


2. Trial § 21— 


An exception to the question only cannot be sustained when the answer 
is responsive to the purpose rather than to the form of the inquiry. 
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3. Courts § 2c— 


A contention that the clerk was without jurisdiction in that the plead- 
ings raised issues of fact which should have been transferred to the civil 
issue docket, and that therefore the Superior Court acquired no jurisdic- 
tion by appeal, is untenable, since the jurisdiction of the Superior Court 
on appeals from the clerk is not derivative. 


AppEAL by plaintiff from Warlich, J., at June Term, 1936, of 
Forsytu. No error. 

Proceeding to establish a boundary line between lands of plaintiff and 
defendants. Defendants pleaded adverse possession up to the line claimed 
by them. The matter was heard by the clerk of the Superior Court and 
judgment rendered for plaintiff, from which defendants appealed to the 
Superior Court. The trial in the Superior Court at term, upon issues 
submitted to the jury, resulted in verdict determining the true boundary 
line to be that claimed by defendants. 

The judgment on the verdict described the true dividing line as “be- 
ginning at a stone—designated on map as point ‘B,’ and running east- 
wardly to a stake near an ash tree on bank of old run of Belew’s Creek, 
point ‘G ” 

Plaintiff appealed to this Court. 


William Graves and Wm, H. Boyer for plaintrff. 
Jno. C, Wallace and Harvey A. Lupton for defendants. 


Per Curtam. Plaintiff, appellant, assigns as error the overruling of 
his objection to the following question propounded to the witness F. O. 
Jones (a surveyor): “Q. I will ask you this question: Relating to the 
ash and the stone that you found, and on their agreement, what would 
you say as to the correct line that was pointed out to you then in 1934? 
A. Well, it looked lke it was practically the line. In consequence of 
what they pointed out, I made markings all the way along the line from 
the point where I started, and they are there now. I found no other 
marks or markings anywhere except those, and there is none there now.” 

The witness had previously testified that in 1934, at the instance of 
plaintiff and in the presence of defendants, he had run the division line, 
which was pointed out by them, and had marked the same, beginning at a 
stone and running to a stake on the old run of the creek near an ash tree. 
It is obvious that the evidence elicited had reference to the identification 
of the line which the witness had previously surveyed. 

Besides, the exception was to the question only. The answer, respon- 
sive to the purpose rather than the form of the inquiry, affords no just 
ground of complaint. Luttrell v. Hardin, 193 N. C., 266; Martin v. 
Knatting Co., 189 N. C., 644; Gilland v. Stone Co., 189 N. C., 786. 
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Appellant’s contention that, since the defendants’ answer raised issues 
which the clerk should have transferred to the civil issue docket instead 
of trying, the appeal from the clerk did not confer jurisdiction on the 
Superior Court, cannot be sustained. 

The jurisdiction of the Superior Court on appeal from the clerk is not 
derivative. The case is still in the same court. McIntosh Prac. & Proc., 
63; Windsor v. McVay, 206 N. C., 730. 

No error. 





STATE vy. MRS, R. D. HERNDON. 


(Filed 6 January, 1987.) 
1. Criminal Law § 35— 

Where the State establishes a prima facie conspiracy to which defend- 
ant was a party, testimony of an alleged conspirator as to a conversation 
between him and another conspirator in the absence of defendant, is 
competent. 

2. Criminal Law § 53e— 

Exceptions to the statement of the contentions of the State must be 

taken in time to afford the trial court opportunity for correction. 
3. Criminal Law § 53d— 

An exception to the failure of the court to charge more fully on the 
weight to be given the testimony of a coconspirator will not be sustained 
in the absence of a special request for instructions, 

4. Criminal Law § 8la— 


The verdict of the jury on conflicting evidence is conclusive in the 
absence of error of law or legal inference in the trial. 


Appeay by the defendant from Frizzelle, J., at May Term, 1936, of 
DurHam. No error. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Walter D,. Siler, R. M. Gantt, and James R. Patton, Jr., for defend- 
ant, appellant. 


Per CurramM. This is an appeal from concurrent judgments of im- 
prisonment passed upon conviction on two counts in a bill of indictment 
charging conspiracy to commit an assault with firearms and with an 
assault with firearms. 

There are exceptions to the admission of testimony of an alleged con- 
spirator as to conversations had between him and another conspirator, 
and particularly as to what the latter said in the absence of the defend- 
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ant. Prior to the admission of this testimony the State had offered 
competent evidence establishing prima facie the conspiracy to which the 
defendant was a party, and under these circumstances the ruling of the 
court was correct. S. v. Beal, 199 N. C., 278. Where a person enters 
into an agreement to do an unlawful act, he thereby places his safety 
and security in the hands of every member of the conspiracy, as the acts 
and declarations of each conspirator, done or uttered in furtherance of 
the common design, are admissible in evidence against all. S. v. Ander- 
son, 208 N. C., 771. 

There are exceptions to the charge, most of which relate to the con- 
tentions of the State as given by the court. These came too late when 
taken for the first time after verdict. In order to have these exceptions 
considered, it was necessary for the defendant to have called to the atten- 
tion of the court the contentions she asserts were erroneous at the time 
they were given to afford the court an opportunity to corvect them. §. v. 
Johnson, 198 N. C., 701. 

There are exceptions to the failure of the court to charge more fully 
upon the weight to be given to the testimony of conspirators. If the 
defendant desired more particular and detailed instructions relative to 
this subject, it was her duty to have requested special ins‘ructions. SS. v. 
O’Neal, 187 N. C., 22; S. v. Anderson, supra, 

Notwithstanding no authorities are cited to support them, or any of 
them, in view of the gravity of the question involved on this appeal, we 
have carefully examined the twenty-seven assignments of error in the 
record and find in them no error prejudicial to the defendant. The case 
resolved itself into pure questions of fact. If the jury believed the evi- 
dence of the State, it was impelled to convict the defendant; if, on the 
contrary, it believed the evidence of the defendant, or doubted the truth 
of the State’s evidence, it should have acquitted the defendant. The 
jury has returned a verdict of guilty on both counts in a trial in which 
we find no error of law or legal inference, and, therefore, we cannot 
interfere with the judgment, which is supported by the verdict. 

No error. 





ANNYE U. ALEXANDER v. WILL ED THOMPSON amp VICTOR &. 
BRYANT, TRUSTEE. 


(Filed 6 January, 19387.) 


Assistance, Writ of, § 1—Purchaser at foreclosure sale by action held 
entitled to writ of assistance against tenants at sufferance of trustor. 
The purchaser at a foreclosure sale by commissioners appointed by the 

court is entitled to a writ of assistance against persons in possession, even 
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though they were not parties to the action in which foreclosure was de- 
creed, when it appears that prior to the institution of the action they had 
entered a consent judgment stipulating that they had no interest in the 
land other than tenants at sufferance of the trustor. 


APPEAL by respondents, Margaret Umstead, J. N. Umstead, Jr., and 
Mrs. Elizabeth J. Umstead, from Frizzelle, J., at June Term, 1936, of 
Durnam. Affirmed. 

This action was begun in the Superior Court of Durham County, on 
15 September, 1954. 

On the facts alleged in her complaint, the plaintiff prayed that the 
defendants be restrained and enjoined from selling the land described in 
the complaint under the power of sale contained in a deed of trust which 
was executed by the plaintiff to the defendant Victor 5. Bryant, trustee, 
to secure the payment of her notes to the defendant Will Ed Thompson. 

In their answer, the defendants denied the allegations of the complaint 
which constitute the cause of action alleged therein, and pleaded certain 
matters set out in the answer in bar of plaintiff’s recovery in the action. 
They prayed judgment against the plaintiff on her notes held by the 
defendant Will Ed Thompson, and for the foreclosure of the deed of trust 
by which the said notes were secured. 

Pursuant to a judgment and decree in the action, commissioners 
appointed by the court for that purpose, sold the land described in the 
complaint to the defendant Will Ed Thompson, who was the last and 
highest bidder for said land. The sale was duly confirmed, and the com- 
inissioners, as they were directed to do by the court, conveyed the said 
land to the defendant Will Ed Thompson by deed, which is dated 11 
March, 1936. 

The action was heard at June Term, 1936, of the Superior Court of 
Durham County on the return to a notice issued to the plaintiff Annye 
U. wAlexander and her husband, W. J. Alexander, and to Margaret 
Umstead, J. N. Umstead, Jr., and Mrs. Elizabeth J. Umstead, tu show 
cause Why a writ of assistance should not be issued in the action on the 
petition of the defendant Will Ed Thompson, as purchaser of the land 
deseribed in the complaint. 

At the hearing, on the facts found by the court, it was ordered, ad- 
judged, and deereed that Will Ed Thompson is the owner and is entitled 
to the possession of the land described in the complaint, under and by 
virtue of the deed executed to him by A. A. MeDonald and Victor S. 
Bryant, commissioners, dated 11 March, 1936. 

It was further ordered and decreed that the sheriff of Durham County 
be and he was instructed and directed to expel from said land the 
respondents, Annye U. Alexander and her husband, W. J. Alexander, and 
Margaret Umstead, J. N. Umstead, Jr., and Mrs. Ehzabeth J. Umstead, 
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and all persons now in possession of said land claiming under the plain- 
tiff Annye U. Alexander. 

It was further ordered that the sheriff of Durham County be and he 
was authorized to enter upon said land for the purpose of expelling the 
respondents, and all persons claiming under them, from said land, and of 
putting the petitioner, Will Ed Thompson, in possession thereof. 

The respondents, Margaret Umstead, J. N. Umstead, Jr., and Mrs. 
Elizabeth Umstead, excepted to the judgment and order, and appealed to 
the Supreme Court, assigning error on the judgment and order. 


HE. L. Culbreth for respondents. 
Bryant & Jones for petitioner. 


Per Curtam. At the hearing of this matter, the court found that at 
January Term, 1936, of the Superior Court of Durham County, in an 
action entitled “W. J. Alexander and his wife, Annye U. Alexander, v. 
Will Ed Thompson, Victor S. Bryant, Trustee, N. V. Ray, Mrs. Eliza- 
beth J. Umstead, J. N. Umstead, Jr., and Margaret Umstead,” in which 
the title to the land described in the complaint in the action was involved, 
a judgment was rendered by consent of all the parties to said action. 
In said judgment there is a recital to the effect that neither Mrs. Eliza- 
beth J. Umstead nor J. N. Umstead, Jr., nor Margaret Umstead has 
any interest in or title to the land described in the complaint, except as 
tenants by sufferance of the plaintiff, Annye U. Alexander. 

By reason of this finding of fact, there was no error in the judgment 
and order that a writ of assistance be issued in this action. In Bohannon 
v. Trust Company, 207 N. C., 163, 176 S. E., 268, it is said: “That one 
who buys at a judicial sale is entitled to a writ of assistance is not ques- 
tioned. Bank v. Leveretite, 187 N. C., 748, 123 S. E., 68; Knight v. 
Houghtalling, 94 N. C., 408.” On the facts found by the court in the 
instant case, the petitioner was entitled to the writ as prayed for by him. 

Affirmed. 





F. A. PENDERGRAST vy. THE HOME MORTGAGE COMPANY, NORTH 
CAROLINA MORTGAGE CORPORATION, anp JEFFERSON E. OWENS, 
TRUSTEE. 

(Filed 6 January, 1987.) 

Mortgages § 13b— 

A trustee, duly substituted for the original trustee under the provisions 
of the deed of trust and the statute, may execute deed to the purchaser 
at a sale duly conducted by the original trustee. N.C. Code, 2588 (a). 
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Appra by plaintiff from Welliams, J., at September Term, 1936, of 
Duruam.. Affirmed. 

This is an action to have a deed executed by the defendant, Jefferson 
E. Owens, Trustee, to the defendant North Carolina Mortgage Corpora- 
tion declared void, and for other relief. 

A deed of trust executed by the plaintiff to the First National Bank 
of Durham, Trustee, on 15 April, 1929, to secure a loan made to the 
plaintiff by the defendant, The Home Mortgage Company, was duly 
foreclosed by a sale of the land conveyed by said deed of trust by the 
said First National Bank of Durham, Trustee, on 7 November, 1931. 

Before it had executed a deed to the defendant, North Carolina Mort- 
gage Corporation, the purchaser at said sale, the First National Bank 
of Durham, ceased to do business because of its insolvency. 

On 22 January, 1982, the defendant Jefferson E. Owens was duly 
appointed substitute trustee in the deed of trust from the plaintiff to 
the First National Bank of Durham, Trustee, and accepted said ap- 
pointment. Thereafter the defendant North Carolina Mortgage Corpo- 
ration duly complied with its purchase of the land sold by the First 
National Bank of Durham, Trustee, on 7 November, 1931. 

On 8 June, 1932, the defendant Jefferson E, Owens, Trustee, executed 
and delivered to the defendant North Carolina Mortgage Corporation, a 
deed conveying to the said corporation the land described in the deed of 
trust from the plaintiff to the First National Bank of Durham, Trustee. 

On the foregoing facts, which were found by the referee to whom the 
action was referred for trial, it was ordered, considered, and adjudged 
by the court that the deed from the defendant Jefferson E. Owens, 
Trustee, to the defendant North Carolina Mortgage Corporation, 1s 
valid in all respects. 

From the judgment, the plaintiff appealed to the Supreme Court, 
assigning error in the judgment. 


Bennett & McDonald for plaintrff. 
Fuller, Reade & Fuller for defendants. 


Per Curtam. It is admitted by the plaintiff on his appeal to this 
Court, that the defendant Jefferson E. Owens was duly appointed sub- 
stitute trustee in the deed of trust from the plaintiff to the First Na- 
tional Bank of Durham, and that the sale of the land conveyed by the 
deed of trust on 7 November, 1931, by the First National Bank of Dur- 
ham, as Trustee, was regular in all respects. 

The plaintiff contends, however, that the substitute trustee was with- 
out authority by reason of his appointment to execute a deed to the 
purchaser at the sale made by the original trustee. This contention can- 
not be sustained. 
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Under the provisions of the deed of trust which appear in the record, 
and under the provisions of the statute (chap. 78, Public Laws of N. C., 
1931, N. C. Code of 1935, sec. 2583 [a]), the substitute trustee was 
authorized to complete the foreclosure of the deed of trust by the execu- 
tion of a deed to the purchaser at the sale made by the original trustee, 
upon his compliance with his bid. See NV. C. AMort. Corp. v. Morgan, 
208 N. C., 743; 182 S. E., 450. | 

There is no error in the judgment. 

Affirmed. 





STATE v. MACK RIGSBEE anp MRS. M. M. RIGSBEE. 


(Filed 6 January, 1937.) 


Intoxicating Liquor § 4c— 


Where the husband, with full knowledge, permits his wife to possess 
intoxicating liquor on the premises for the purpose of sale, the husband 
is equally guilty with the wife. 


AppraL by defendant Mack Rigsbee from Spears, J., at April Term, 
1936, of Granvitte. No error. 

The defendants were tried on an Indictment in which they were 
charged with having intoxicating liquor in their possession for the pur- 
pose of sale. 

The evidence for the State tended to show that on or avout 19 Decem- 
ber, 1935, the defendants, who are husband and wife, had in their home 
in Granville County, twelve one-half-gallon jars of whiskey; that these 
jars were concealed behind the chimney in the attic of their home; and 
that there was a number of empty jars in the attic and about the prem- 
ises, all having the odor of whiskey about them. 

The evidence for the defendants tended to show that the whiskey in 
the jars was purchased by the defendant Mrs. M. M. Rigsbee, for her 
own use, and that her husband, the defendant Mack Rigsbee, knew that 
she had the whiskey in their home. 

Both defendants were convicted. 

From judgment that he be confined in the county jail of Granville 
County for twelve months and be assigned to work on tae public roads 
of the State, the defendant Mack Rigsbee appealed to the Supreme 
Court, assigning error in the instructions of the court to the jury. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Hugh Scarlett for defendant. 
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Per Curram. At the trial of this action, the court instructed the 
jury as follows: 

“Now, gentlemen of the jury, the court instructs you as a matter of 
law, that if you find from the evidence, beyond a reasonable doubt, that 
Mrs. M. M. Rigsbee had in her possession on the premises occupied by 
her husband, Mack Rigsbee, intoxicating liquor for the purpose of sale, 
and that he knew that she had it there and permitted her to keep it 
there, then upon that finding it would be your duty to return a verdict 
that he is guilty of having intoxicating liquor in his possession for the 
purpose of sale.” 

The defendant Mack Rigsbee excepted to this instruction, and on his 
appeal assigns same as error. 

There is no error in the instruction. See S. v. Hardy, 209 N. C., 83, 
182 8. E., 831. 

No error. 





E. R. HANCOCK, ADMINISTRATOR OF THE ESTATE OF LUTHER H. HANCOCK, 
v. K, L. WILSON anp ATLANTIC GREYHOUND LINES, INC. 


(Filed 27 January, 1937.) 


1. Trial § 22— 


On a motion to nonsuit, all the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to every reasonable intendment 
thereon and every reasonable inference therefrom. C., §., 567. 


2. Automobiles § 18g—-Evidence held for jury on issues of negligence and 
proximate cause. 


Testimony that a bus was being operated on the wrong side of the 
highway at an excessive speed, and that it struck the car driven by plain- 
tiff’s intestate as it was being driven in the opposite direction at a lawful 
speed on its right side of the highway, is held sufficient to be submitted 
to the jury on the issues of negligence in the operation of the bus and 
proximate cause, and the fact that defendants introduced evidence in con- 
tradiction of plaintiff’s evidence is immaterial on the question of the 
sufficiency of the evidence to overrule defendants’ motions to nonsuit. 


3. Trial § 23— 

Where plaintiff's evidence is sufficient to be submitted to the jury. the 
fact that plaintiff's evidence is contradicted by evidence introduced by 
defendants does not entitle defendants to nonsuit, it being for the jury 
to determine which evidence they will believe. 

4. Trial § 19— 

The competency, admissibility, and sufficiency of the evidence is a 
matter for the court, its credibility, probative force, and weight is for the 
jury. 
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o. Appeal and Error § 25— 


A contention of error in the charge will be deemed abandoned when the 
portion of the charge complained of is not assigned as error, Rule 19 (8). 


6. Automobiles § 11—Instruction in regard to passing vehicles on high- 
way held without error. 


The charge of the court that drivers of cars going in opposite directions 
aud passing on the highway should each turn to the right and give to the 
other one-half the main traveled portion of the roadway, and that upon 
approaching each other each may assume that, before the cars meet, 
the driver of the other car will turn to his right so that the cars may 
pass in safety 7s held without error. N. C. Code, 2621 (83). 


7. Trial § 32— 


A party desiring elaboration on a subordinate feature of the charge 
must aptly tender a proper prayer for instructions. 


8. Death § 8—Charge held to have sufficiently instructed jury that mor- 
tuary table was merely evidential and that jury was not bound thereby. 


The court instructed the jury in regard to the statutory mortuary table, 
that the table was based upon the experience of insurance companies, 
that under the statutery table a normal man of intestate’s age would 
have a life expectancy of a stated number of years, that the jury could 
consider the table in making its verdict. but that the jury was not bound 
by it, and that the jury should consider not only the table, but the health, 
habits, and character of intestate. Held: The charge is not subject to 
the objection that it made the statutory mortuary table binding upon the 
jury in determining intestate’s life expectancy. C. S., 1790. 


9. Same—Charge held not to have instructed the jury to consider intes- 
tate’s family in determining the amount of damages. 


The court instructed the jury to consider intestate’s age, strength, 
health, skill, industry, habits, and character to the end that they might 
determine his pecuniary worth to his family, how much net income might 
be reasonably expected, that the jury should rid itself of prejudice, if any, 
that the matter of damages was a practical question and not a question 
of sympathy, and that defendants contended that intestate made only 
enough for his living expenses, and that consequently there would be no 
net income. Held: The charge that the jury should determine intestate’s 
pecuniary worth to his family is not objectionable, when read in connec- 
tion with other portions of the charge, as allowing the jury to consider 
intestate’s family in determining the amount of damages, Kesler v. 
Smith, 66 N. C., 154, cited and distinguished for that evidence of the 
number of intestate’s children was admitted in that case. 


10. Trial § 36— 


A charge will be read contextually as a whole, and exceptions thereto 
will not be sustained when the charge, so construed, is not prejudicial. 


ApprAL by defendants from Grady, J., and a jury, at February Term, 
1936, of CaswetL. No error. 

This is an action for actionable negligence, brought by plaintiff 
against defendants for damages. 
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The plaintiff, among other things, made the following allegations in 
his complaint: 

“That the defendant, K. L. Wilson, was, at the time of the injury 
hereinafter complained of, an employee and agent of the defendant 
Atlantic Greyhound Lines, and was employed as a bus driver. 

“That on the night of September 6, 1935, about midnight, the plain- 
tiff’s intestate, Luther H. Hancock, together with three other persons, 
was driving a Chrysler sedan on Federal Iighway No. 29, traveling in 
a southern direction toward Pelham, North Carolina; and while oper- 
ating the said car in a careful, prudent, and lawful manner, as he 
reached a slight grade in the said highway, at a point near Pclham, 
North Carolina, the defendant K. L. Wilson, agent and employee of the 
defendant Atlantic Greyhound Lines, and while acting within the scope 
of his employment and while acting as the servant and agent of the 
defendant Atlantic Greyhound Lines, approached from the opposite di- 
rection, operating an Atlantic Greyhound bus, the property of the de- 
fendant Atlantic Greyhound Lines, at a terrific rate of speed and in a 
careless and reckless manner, procecded, while operating the said bus on 
the left hand side of the said highway and in violation of law, carelessly 
and negligently struck the car of the plaintiff’s intestate, almost com- 
pletely demolishing the said Chrysler sedan and causing it to catch fire 
immediately, inflicting the injury to the plaintiff’s intestate as berein- 
after set out; that the bus continued on the left hand side of the road, 
after striking the car of the plaintiff’s intestate, for a distance of ap- 
proximately two hundred feet; that, at the time of the collision, the car 
of the plaintiff’s intestate was entirely on the right side of the highway 
proceeding south in the direction of Greensboro. 

“That, in the collision, the plaintiff’s intestate, Luther H. Hancock, 
was cither killed from the collision or burned to death as a result of the 
said collision. 

“That the defendants were greatly negligent on the said occasion in 
the following particulars: 

“Tn that they were operating the said Greyhound bus in a careless 
and reckless manner without due regard for the traffic conditions and 
the condition of the highway, and in utter disregard of the safety of 
others, and especially the plaintiff’s intestate; and that the driver of the 
said bus failed to keep a proper lookout and failed to keep his bus under 
control, and that he failed to operate the car with the care and prudence 
necessary under the circumstances. 

“Tn that they were operating the said Greyhound bus at an excessive 
rate of speed, greater than that allowed by law. 

“In that they were operating the Greyhound bus on the left side of 
the highway and in violation of law. 
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“That the negligence of the defendants on the said occasion was the 
proximate cause of the death of the plaintiff’s intestate, Luther H. Han- 
cock, deceased. 

“That, at the time of the injury causing the death of the plaintiff’s 
intestate, he was 29 years of age, in perfect health, and was earning an 
average of twenty-five dollars per week; that he was an industrious, 
hard-working young man of good, steady habits. 

“That, on account of the negligence of the defendants, the plaintiff 
has sustained damages in the sum of Twenty-five Thousand Dollars.” 

The defendants in their answer denied the material allegations of the 
complaint, and set up certain statutes in reference to the law of the 
road that plaintiff’s intestate was violating when the collision occurred, 
and also set up contributory negligence, alleging “that the collision was 
caused by no fault or negligence on the part of the defendants or either 
of them, but was due to and proximately arose on account of the care- 
less and negligent conduct of the plaintiff’s intestate, Luther H. Hancock, 
the driver of the Washington taxicab,” ete. 

The issues subniitted to the jury and the answers thereto were as 
follows: 

“1, Was Luther H. Hancock killed by the negligence of the defend- 
ants, as alleged in the complaint? Answer: ‘Yes.’ 

“2. If so, was said Luther H. Hancock also guilty of negligence, 
which contributed to his death, as alleged in the answer? Answer: ‘No,’ 

“3. What damages, if anything, is the plaintiff entitled to recover of 
defendants because of the death of said Luther H. Hancock? Answer: 
‘$5,000.’ ” 

The court below rendered judgment on the verdict. The defendants 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. The material ones will be considered in the opinion. 


Wm. E. Comer, W. B. Horton, and Carlton & Upchurch for plaintiff. 
Hutchins & Parker for defendants. 


Crarxson, J. At the close of plaintiff’s evidence, and at the close of 
all the evidence, the defendants made motions in the court below for 
judgment as in case of nonsuit. C.8., 567. The court below overruled 
these motions, and in this we can see no error. 

On a motion to nonsuit, the evidence is tu be taken in the ight most 
favorable to the plaintiff, and he is entitled to the benefit of every 
reasonable intendment upon the evidence and every reasor.able inference 
to be drawn therefrom. 

The evidence of plaintiff fully sustained the allegations in the com- 
plaint. The testimony of J. O. Franklin, witness for plaintiff, was to 
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the effect that Luther H. Hancock, plaintiff’s intestate, was a taxicab 
driver in Washington, D. C., and drove a Diamond taxicab; that he was 
employed to drive his father, W. L. Franklin, and others to Gastonia, 
N. C., and they left Danville about 12:00 o’clock at midnight on Thurs- 
day, September 5, 1935. He testified in part as follows: “We were 
going toward Greensboro from Danville. The roads were a little slick; 
it was drizzling rain. We had an accident or a collision. We were 
going up this hill, and a bus was coming over the hill between Pelham 
and Ruffin. I think the highway is pretty straight there. Way down 
below this hill is a curve. J was riding in the front seat of the taxicab 
with the driver. I saw this Greyhound bus coming over the hill. his 
bus was on the left-hand side of the road going north when it came over 
the hill on our side of the road, the right side going south, the Grey- 
hound bus was on its left-hand side. Prior to the time we approached 
where I saw the bus we were on the right-hand side of the road going 
south in the direction of Greensboro, The bus was going north. This 
bus came over the hill and on the left-hand side of the road going north, 
and we ran a little off the road to the right to try to get out of the way 
and the bus crashed into us, and that rs all I remember. JL was un- 
conscious twelve hours after that. I think this bus was making at least 
50 or 55 miles an hour. The speed of the taxicab in which I was riding 
was twenty-five or thirty miles an hour. We were going up hill. The 
collision occurred about 12:30. . . . I thought the bus was about 
ten fect from the ear in which I was riding at the time I saw it ap- 
proach. The highway north of the point of the collision is a grade. 
There is a curve at the bottom of the hill. At the point of the collision 
the road was straight. The occupants of the car I was im are all dead 
now. . . . At the time of the collision the Greyhound bus was on 
the left-hand side going north. We were on the right-hand side going 
south.” 

The taxicab caught on fire and the driver and another were burned to 
death. 

The defendants in their brief say: “Nothing else appearing, we 
realize that this testimony is some evidence of negligence on the part of 
the defendants, but we think that something else does appear.” This is 
the contradictory evidence on the part of the defendants. It is a matter 
long settled in this jurisdiction that the evidence is for the jury to 
determine. 

The competency, admissibility, and sufficiency of the evidence Is a 
matter for the court to determine. The credibility, probative force, and 
weight 1s a matter for the jury. 

In Smith v. Coach Line, 191 N. C., 589 (591), Brogden, J., speaking 
for the Court, says: ‘In Shell v. Roseman, 155 N. C., 90, this Court has 
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held that conflicting statements of a witness in regard tc or concerning 
a material or vital fact does not warrant a withdrawal of the case from 
the jury. It affects only the credibility of the witness, and therefore, 
where inconsistent and conflicting statements are made by a witness or 
a party, the judge has no power to determine which is correct. This 
function belongs exclusively to the jury. To the same effect is Christ- 
man v. Hilliard, 167 N. C., p. 5, where plaintiff testified on direct ex- 
amination that he could not state whether the land in controversy was 
embraced in the deed or not. Thereafter, on cross-examination, he 
testified that the land was embraced in the deed. The trial judge there- 
upon nonsuited the plaintiff, and under the principles of law heretofore 
established by the Court, the nonsuit was held to be error,” citing au- 
thorities. 

The defendants contend that the court below instructed the jury that 
speed in excess of 45 miles an hour on a highway was negligence per se, 
when the act says that it is only prima facie evidence of negligence. 
N, ©. Code, 1935 (Michie), see. 2621(46), Public Laws of 1935, chap. 
311, sec. 4(¢); Exum v. Baumrind, 210 N. C., 650. 

On appeal to this Court by defendants in their “assignments of error” 
this charge is not complained of, and therefore “will be deemed to be 
abandoned.” 200 N. C., Rule 19(3): “All exceptions relied on shall be 
grouped and separately numbered immediately before or after the signa- 
ture to the case on appeal. Exceptions not thus set out will be deemed 
to be abandoned,” ete. 

We think the court below fully comphed with the law by reading the 
statutes applicable to the facts in the case, viz.: N. C. Code, 1985 
(Michie) sections 2621(45); 2621(46); 2621(51); 2621(53); the last 
mostly applicable to the facts in this case being as follows: “Drivers of 
vehicles, proceeding in the opposite directions shall pass eech other to the 
right, each giving to the other at least one-half of the main traveled por- 
tion of the roadway as nearly as possible. (1927, chap. 148, see. 11.) 
When the driver of one of the automobiles is not observing the rule of 
this section, as the automobiles approach each other, she other may 
assume that before the automobiles meet, the driver of the approaching 
automobile will turn to his right, so that the two automobiles may pass 
each other in safety.” Shirley v. Ayers, 201 N. C., 51, 53. See, also, 
James v. Carolina Coach Co., 207 N. C., 742. 

If defendants wanted a more elaborate charge, they should have re- 
quested same by proper prayer for instructions, 

It is contended by the defendants that the court erred in instructing 
the jury with reference to the mortality table. The clause complained 
of 1s as follows: “In other words, gentlemen, under the statute, a normal 
ordinary man of the age of Luther H. Hancock would have continued to 
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live, without accident, for thirty-six years.” But the full charge is as 
follows: “We have in the law books of this State a statute and in that 
statute is a table which we call the table of mortality. This table, 
gentlemen, is based upon the experience of the large insurance com- 
panies, the life insurance companies. They will go back for years and 
years and take all of the people who have held policies and they wall 
ascertain what the age of each one of those persons was, and how long 
they lived. And then they will make a calculation upon these facts as 
to what is the probable length of hfe of a man of any given age. 
The statute to which I have just referred, gentlemen, puts the expectancy 
of Luther H. Hancock at thirty-six years. In other words, gentlemen, 
under the statute a normal, ordinary man of the age of Luther I. Han- 
cock would have continued to hve, without accident, for 36 years. 

“You have the right to consider that statute, gentlemen, in making up 
your verdict, but you are not bound by it. You have the right to con- 
sider not only the statute, but the habits, the character of the man who 
died. The plaintiff contends, gentlemen, that you ought to find as a 
fact that he was a strong, healthy young man, that he was a man of 
good habits, that he was at that time making around $25.00 per week, 
or something over $100.00 per month,” ete. 

In Taylor v. Construction Co., 1938 N. C., 775 (779), Brogden, J. 
speaking for the Court, said: “In the language of Hoke, J., in Sledge v. 
Lumber Co., 140 N. C., 459: “The error here consists in making the 
mortuary tables conclusive as to the plaintiffs expectancy; whereas, by 
the very language of the statute, they are only evidential to be con- 
sidered with all other testimony relevant to the issue’ Speight v. £. L., 
161 N. C., 80; Odom v. Lumber Co,, 173 N. C., 184.” Hubbard v. 
Bo Hy 208-N C000 (683) 7 rust: Co. Greyhound Lines, 210 Neos 
293. 

N.C, Code, 1985 (Michie, see. 1790), is as follows: “Mortuary tables 
as evidence: Whenever it is necessary to establish the expectancy of 
continued life of any person from any period of such person’s life, 
whether he be living at the time or not, the table hereto appended shall 
be received in all courts and by all persons having power to determine 
litigation, as evidence, with other evidence as to the health, constitution, 
and habits of such person, of such expectancy represented by the figures 
in the columns headed by the words, ‘completed age’ and ‘expectation,’ 
respectively,” ete. 

We think that taking the charge as a whole, the court below merely 
explained the statute, that the jury could consider the statute but are 
not bound by it. We think the statute was complied with. 

The court below charged the jury, in part, as follows: “As a basis on 
which to enable you gentlemen to make this estimate, it is competent for 
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the plaintiff to show, and for you to consider, the age of the dead man, 
Luther H. Hancock. It is competent for you to consider his prospects 
of life, his habits, his character, his industry, and skill, the means he had 
for making money, the business in which he was employed, the end of 
it all, gentlemen, being to enable you to fix upon the net income which 
might be reasonably expected, if death had not ensued, and thus arrive 
at the pecuniary worth of the deceased to his family.” 

The defendants contend that this was error. In Kesler v. Smith, 66 
N. C., 154 (159), Reade, J., lays down the rule as follows: “It was 
competent to inquire into his age, his strength, his healta, his skill and 
industry, his habits, and his character, the end of all being to get at his 
pecuniary worth to his family—how much net income might be reason- 
ably expected.” 

In that case a new trial was granted on the ground that evidence was 
admitted to prove the number in the family of deceased. This was held 
error, as the necessities of the family and not the value of the life would 
constitute the rule. 

In Hicks v. Love, 201 N. C., 773 (776-7), is the following: “The 
appellant excepted to evidence offered by the plaintiff that the deceased 
provided for his family, that he had a comfortable home, a 200-acre 
farm, and a plenty for his family to eat and wear. 

“In determining the pecuniary advantage to be derived from the con- 
tinuance of a human life, it is competent for the jury in an action for 
wrongful death under C. §8., 160, to consider evidence as to the age, 
habits, industry, skill, means, and business of the deceased. Burton v. 
R. &., 82 N. C., 505; Carter v. A. R., 189 N. C., 499; Carpenter v. 
Power Co., 191 N. C., 130. 

“A part of this evidence has reference to the industry of the deceased 
and to the business in which he was engaged, and is clearly within the 
scope of the cases just cited; and we see no convincing reason for hold- 
ing that the result of his toil as manifested in providing for the support 
of his family should not be considered as evidence of his constant atten- 
tion to business. Certainly the admission of the evidence is not ade- 
quate cause for a new trial. 17 C. J., 13856, sec. 244(3). We are re- 
ferred by the appellant to Kesler v. Smith, 66 N. C., 154; but a careful 
perusal of the case will show that the evidence held to be incompetent 
was, in the first place, proof of the number in the family of the deceased 
at the time of his death, the proposed argument being that the number 
in the family ought to affect the damages; and, in the next place, proof 
that the deceased ‘was often engaged in fighting’ and ‘was often indicted,’ 
which was offered in answer to the plaintiff’s evidence that the deceased 
‘furnished supplies to his family and was seen carrying them provisions.’ 
The case, therefore, is not in conflict with the conclusion above stated.” 
Hines v. Foundation Co., 196 N. C., 322 (3238-4), 
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Further, the court below charged the jury: “It will be your duty, 
gentlemen, in arriving at a verdict upon this, or any other issue, to rid 
yourselves of any prejudices, if you possibly have any, to rid yourselves 
of any sympathy which you may possibly have. It is not a question of 
sympathy. It is just a plain, practical question, and you should give a 
reasonable and fair verdict upon all of the issues, according to the ev1- 
dence in this case, gentlemen.” 

Further, we find that the court below said in regard to damage: “The 
defendant in this case contends, gentlemen, that an income of $25.00 per 
week in the city of Washington, that there would have been no net in- 
come. The defendant contends that you gentlemen ought to know as a 
matter of common knowledge and common sense that a person can hardly 
lve in Washington City for $25.00 a week, and that in this case that 
there would have been no net income, and that the damage in this case 
can only be nominal. . . . That.there would have been no net 1n- 
come, or, if any, that it would have been very small, taking into con- 
sideration the amount of his gross income.” 

Taking the charge as a whole, we see no ground for a new trial. 

The many exceptions and assignments of error made by the defendants 
as to the expression of opinion by the court below, the admission and 
exclusion of evidence, and as to the measure of damages are without 
merit and not prejudicial. The defendants contend that the court below 
erred in failing to review the evidence and declare the law arising there- 
from, and impinged C. S., 564. We cannot so hold. Taking the charge 
as a whole, the able and learned judge in the court below reviewed the 
evidence, gave the contentions fairly, and charged the law applicable to 
the facts. We can see no prejudicial or reversible error on the record. 
The matter was mainly one of fact for the jury to decide. Under the 
evidence they could have decided either way, but rendered verdict for 
the plaintiff. 

In law, we find 

No error. 





LAURA lL. POWELL v. GURNEY P. HOOD, COMMISSIONER oF BANKS, EX REL. 
THE UNITED BANK & TRUST COMPANY anp W. P. DYER, JR., 
LIQUIDATING AGENT OF THE UNITED BANK & TRUST COMPANY. 


(Filed 27 January, 19387.) 


1. Banks and Banking § 18—Where assets are more than sufficient to pay 
all claims of the class, such claims draw interest from date of insol- 
vency. 

At the date of the closing of the bank in question, plaintiff had on de- 
posit therein a certain sum, and was liable on notes executed to the bank 
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which had been hypothecated by it to the Reconstruction Finance Corpo- 
ration. Plaintiff was thereafter forced to pay the notes to the Recon- 
struction Finance Corporation as the holder in due course without obtain- 
ing an offset for the amount of her deposit. Under the facts of the case, 
plaintiff was entitled to a preferred claim against the bani for the amount 
of her deposit, and the assets of the bank were more than sufficient to pay 
all claims of this class in full. Held: Plaintiff was entitled to interest 
on the amount of her preferred claim from the date of the closing of the 
bank, and not merely from the date of her payment of the notes to the 
Reconstruction Finance Corporation. 


2. Same——Depositor paying note assigned as collateral held entitled to pre- 
ferred claim for amount of deposit upon bank’s paying debt to assignee 
and having funds remaining for distribution to creditors. 


Plaintiff's note was assigned by the payee bank before its receivership 
to the Reconstruction Finance Corporation, with other notes, as collateral 
security for the bank’s indebtedness to the corporation. Upon the bank’s 
insolvency, plaintiff was forced to pay to the Reconstruction Finance Cor- 
poration, as the holder in due course, the full amount of the note, and 
was precluded from offsetting her deposit, outstanding at the time of the 
bank’s closing, against the note. Plaintiff's payment resulted in a partial 
discharge of the bank’s indebtedness to the Reconstruction Finance Cor- 
poration, and funds realized from other notes assigned, and assets not 
assigned, completely discharged the bank’s indebtedness to the Reconstruc- 
tion Finance Corporation, and assets and funds were left over exceeding the 
amount of plaintiff’s claim for distribution to creditors. Held: Plaintiff’s 
claim against the bank for the amount of her deposit was a preferred 
claim against the assets of the bank. 


ApreaL by both plaintiff and defendants from Shaw, Emergency 
Judge, at September Term, 1936, of Gvitrorp. Modified and affirmed. 

This is a controversy without action. C. S., 626. 

“Plaintiff and defendants, being parties to a question in difference 
which might be the subject of a civil action, and having agreed upon a 
ease constituting the facts upon which the controversy between them 
depends, hereby without action, present the submission thereof to the 
Superior Court of Guilford County, to wit: The court which would 
have jurisdiction thereof if an action had been brought; and thereupon 
they set up the following as the facts upon which the controversy 
depends: 

“1, Defendant Gurney P. Hood is the Commissioner of Banks of the 
State of North Carolina, and defendant W. P. Dyer, Jr., is the liquidat- 
ing agent in charge of the hquidation of the United Bank & Trust 
Company, a banking institution chartered under the laws of the State 
of North Carolina, and from the first day of July, 1932, to the eighth 
day of February, 1933, engaged in the transaction of a general banking 
business with its principal office and place of business in the city of 
Greensboro, and with branches in the towns of Burlington, Reidsville, 
and Sanford, in said State. 
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“2. On the Sth day of February, 1933, said bank closed its doors and 
immediately thereafter said Hood, Commissioner, as aforesaid, pursuant 
to the statutes of the State of North Carolina, in such case made and 
provided, assumed the possession and control of said bank for purposes 
of liquidation, and placed in immediate possession and control of the 
assets and propertics thereof one W. W. Woodley as lis representative 
and as liquidating agent thereof. Said Woodley continued as such 
liquidating agent for a period of several months and was succecded as 
such agent by one A. G. Small, and thereafter defendant W. P. Dyer, 
Jy., was placed in immediate possession and control of said assets and 
properties, as the representative of said Hood, Commissioner, and as 
liquidating agent thereof, and from that time until the present time, has 
been and is now such hquidating agent. 

“3. At the time when said bank closed its doors and ceased to do busi- 
ness, plaintiff had on deposit in said bank the sum ot $720.98, upon 
which she has heretofore received from said Commissioner two hquidat- 
ing dividends, aggregating 35°¢, or the sum of $252.35, and said bank 
and said Commissioner and said lquidating agent, in their respective 
representative capacities, are now indebted to the plaintiff in the amount 
of $468.63, together with interest on $720.98 at the rate of six per 
centum per annum, from said 8th day of February, 1933, to the Sth day 
of April, 1954, the date of the paymeut of the first of said dividends, 
said dividend being ten per ccntum of the amount of said deposit, and 
interest on $648.88, at the rate of six per centum from the dth day of 
April, 1934, to the 5th day of May, 1956, the date of the payment of 
the second of said dividends, said second dividend being twenty-five per 
centum of said deposit, and interest on $4168.65, at the rate of six per 
eentum per annum from said 5th day of May, 1936, until paid. 

“4. Prior to the closing of said bank, and the beginning of the 
liquidation thereof, plaintiff became indebted to said bank in the prinei- 
pal sum of $750.00, and as evidence of such indebtedness she executed 
and delivered to said bank or its order her two promissory notes in the 
amounts respectively of $500.00 and $280.00, said notes being dated 
respectively. 12 November, 19382, and 14 January, 1933, both bearing 
interest at the rate of six per centum per annum. 

“5. After the execution aud delivery aforesaid of said promissory 
notes and before their respective maturities, said bank, being indebted to 
the Reconstruction Finance Corporation, a corporation chartered under 
the laws of the United States of America, in an amount approximating 
$1,250,000, hypothecated, pledged, and delivered said notes, along with 
many other notes and collateral, in number more than one thousand, to 
said Reconstruction Finance Corporation, as collateral security for the 
payment of said bank’s note or notes to said Reconstruction Finance 
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Corporation, evidencing said bank’s indebtedness thereto; and by reason 
of the premises, said Reconstruction Finance Corporation became the 
holder of said promissory notes in due course. 

“6, After the closing of said bank, and the assumption of possession 
and control of its assets by said Commissioner, as aforesaid, and after 
the maturity of said promissory notes, demand was made upon the plain- 
tiff by said Reconstruction Finance Corporation for the payment 
thereof; thereupon, on 11 October, 1934, plaintiff demanded that the 
amount of her deposit aforesaid in said bank, be offset against her said 
promissory notes, but she was advised and informed that, because said 
Reconstruction Finance Corporation was the holder in due course of said 
promissory notes, by reason of their hypothecation, pledge, and delivery 
by said bank to said Reconstruction Finance Corporation, before ma- 
turity, she had no right in law to set up her said deposit in said bank 
as an offset against said promissory notes; and, peremptory demand 
having been made by said Reconstruction Finance Corporation upon her 
to pay said notes, she had no recourse save to pay said notes, in full, 
together with interest, or be subjected to a suit or suits for the collection 
thereof, and an execution against her property upon the judgment or 
judgments which would inevitably have been secured against her; and, 
thereupon, on 11 October, 1934, being solvent, she paid said notes and 
interest in full, at which time the said Reconstruction Finance Corpora- 
tion still held as collateral securing said bank’s indebtedness to it many 
hundreds of notes of debtors of said bank who were not also depositors 
therein. 

“7, When plaintiff demanded as aforesaid that the amount of her 
said deposit be offset against her said notes, the liquidating agent in 
charge of said bank represented to her that the assets thereof were not 
sufficient to discharge the indebtedness of said bank to said Reconstruc- 
tion Finance Corporation, and that since she could not offset her said 
deposit against the claim of said Reconstruction Finance Corporation, as 
the holder in due course of said promissory notes, she would have no 
opportunity of availing herself of her right as against said bank of 
offsetting her said deposit against her said promissory notes; she be- 
heved the representation aforesaid of said liquidating agent and in pay- 
ing said promissory notes relied and acted thereupon, but developments 
subsequent to the time of such representations and such payment have 
demonstrated that said representation was untrue, although it is ad- 
mitted that said liquidating agent verily believed said representation to 
be true; and but for said representation, plaintiff would not have paid 
her said promissory notes without the offset against them of her said 
deposit. 
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“8. There were many depositors in said bank who were also debtors 
thereto, who failed and refused to pay their several indebtedness to 
said bank, without the allowance of their said deposits as offsets and 
paid their indebtedness only to the extent of their several indebtedness 
less their several deposits in said bank, at the time of its closing as afore- 
said; and on or about the 24th day of January, 1936, defendant with 
money derived from the liquidation of the assets of said bank pledged to 
said Reconstruction Finance Corporation, and with money derived from 
the liquidation of assets of said bank not pledged to said Reconstruction 
Finance Corporation, completed the payment in full of said bank’s in- 
debtedness to said Reconstruction Finance Corporation, whereupon de- 
fendants allowed in full to the debtors of said bank who were also de- 
positors therein, aggregating in number approximately three hundred, 
the full amount of their several and respective deposits, which allowances 
approximated the sum of $70,000; said payment to said Reconstruction 
Finance Corporation was made out of the proceeds of sales or collections 
made of assets pledged to said Reconstruction Finance Corporation and 
of assets not so pledged; the value of the assets returned to the defend- 
ants after the payment of said indebtedness was equal to or in excess of 
the total amount collected by said Reconstruction Finance Corporation 
on items which would have been offset by deposit balances of debtors to 
said bank but for the pledge to said Reconstruction Finance Corpora- 
tion of said assets and the amount paid by defendants to said Recon- 
struction Finance Corporation on said indebtedness out of the proceeds 
of the sale and collection of unpledged assets. 

“9. The payment of said promissory notes by plaintiff, whether made 
directly to said Reconstruction Finance Corporation, or its representa- 
tives, or to defendants, was made and resulted in the partial discharge 
of said bank’s indebtedness to said Reconstruction Finance Corporation 
and was in contemplation of law as if made to said bank or to de- 
fendants. 

“10. The assets now remaining in the possession of the defendants are 
insufficient to pay in full claims of unsecured creditors of said bank; 
they are sufficient, however, to pay the remaining costs and expenses of 
liquidation, all unpaid preferred and secured claims, if any, in full with 
interest, and the claims of the plaintiff and all persons in hke plight 
with her in full, with interest from the date on which said bank closed, 
after which there will remain a substantial amount for distribution to 
unsecured creditors and depositors, who have heretofore received two 
dividends, one of ten per centum, and another of twenty-five per centum, 
respectively, on claims aggregating one million two hundred and thirty- 
nine thousand dollars.” 

On the foregoing facts the court was of opinion that plaintiff is en- 
titled to recover of the defendants (1) the sum of $468.63, this being 
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the amount of her deposit in the United Bank & Trust Company on 
8 February, 1933, the date of the closing of said bank, to wit, the sum 
of $720.98, less the aggregate amount of the two dividends paid on said 
deposit by the defendants during the course of the liquidation of said 
bank, to wit, the sum of $252.35; (2) interest at the rate of six per 
centum per annum on the sum of $648.88, this being the, amount of her 
said deposit less the first dividend of 10 per centum, to wit, the sum of 
$72.10, paid thereon prior to 11 October, 1934, the date of the payment 
by plaintiff of her notes held by the Reconstruction Finance Corpora- 
tion, as holder in due course, from 11 October, 1934, to 5 May, 1936, the 
date of the payment by the defendants of the second dividend of twenty- 
five per centum, to wit, the sam of $180.25; and (3) interest at the rate 
of six per centum per annum on the sum of $468.63, this being the 
amount of said deposit less the aggregate amount of the two dividends 
paid therein, from 5 May, 1936, until paid. 

The court was further of the opinion that plaintiff is entitled to a lien 
on all the assets of the United Bank & Trust Company, now in the 
possession of the defendants, for the full amount of her recovery, and to 
the payment of said amount by the defendants out of said assets, in 
preference to the claims of general and unsecured creditors of the 
United Bank & Trust Company. 

From judgment by the court in accordance with its opinion, both 
plaintiff and defendants appealed to the Supreme Court, each assigning 
error in the judgment. 


Hobgood & Ward for plaintiff. 
Smith, Wharton & Hudgins for defendants. 


Connor, J. It is coneeded by both plaintiff and defendants that 
there 1s no error 1n the judgment in this case that plaintiff recover of 
the defendants the sum of $468.63. It was agreed by them that this is 
the amount now due the plaintiff on her deposit in the United Bank & 
Trust Company, at the date of the closing of said bank, to wit, 8 Febru- 
ary, 1953. The judgment to that effect is affirmed. 

The defendants contend that plaintiff is not entitled to recover interest 
on the amount of her deposit or any part thereof, and on their appeal to 
this Court assign as crror in the judgment the allowance of interest on 
said amount, or any part thereof. 

It was agreed that after the partial liquidation of the assets of the 
United Bank & Trust Company by the defendants, and the payment of 
two dividends on the claims of its creditors and depositors, aggregating 
35 per centum of said claims, there now remains in the hands of the de- 
fendants sufficient assets for the payment in full of all the costs and 
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expenses of the liquidation of the United Bank & Trust Company, of 
all unpaid secured or preferred claims against said bank, with interest, 
and of the claims of the plaintiff and of all persons in like plight with 
her, with interest on such claims from the date of the closing of said 
bank, and that after the payment of said costs and expenses, and of said 
claims, with interest, there will remain in the hands of the defendants 
sufficient assets for the payment of a dividend in a substantial amount 
on, the claims of depositors and creditors, which are not secured or en- 
titled to preferential payment. 

In view of this agreement, the contention of the defendants that 
plaintiff 1s not entitled to recover interest on the amount of her deposit 
in the United Bank & Trust Company, or any part thereof, cannot be 
sustained, if as adjudged by the court, the plaintiff is entitled to the 
preferential payment of the amount of her judgment. Conceding for 
the present that there is no error in the judgment to that effect, there is 
no error in the judgment that plaintiff recover interest on the amount 
of her deposit. 

In American Iron & Steel Manufacturing Company v. Seaboard Air 
Line Railway, 58 L. Ed., 949, in the opinion of Mr. Justice Lamar, it is 
said: 

“And it 1s true, as held in 7'redegar Co. v. Seaboard Air Line Railway 
Co., 105 C. C. A., 501, 183 Fed., 290, that as a general rule, after prop- 
erty of an insolvent 1s in custodia legis, interest thereafter accruing is 
not allowed on debts payable out of the fund realized by a sale of the 
property. But this is not because the claims had lost their interest- 
bearing quality during that period, but is a necessary and enforced rule 
of distribution, due to the fact that in case of receiverships the assets 
are generally insufficient to pay debts in full. If all claims were of 
equal dignity and all bore the same rate of interest from the date of the 
receivership to the date of final distribution, it would be immaterial 
whether the dividend was calculated on the basis of the principal alone, 
or of principal and interest combined. But some of the debts might 
carry a high rate and some a low rate, and hence inequality would result 
in the payment of interest which accrued during the delay incident to 
collecting and distributing the funds. As this delay was the act of the 
law, no one should thereby gain an advantage or suffer a loss. For that 
and like reasons, in case funds are not sufficient to pay claims of equal 
dignity, the distribution is made only on the basis of the principal of 
the debt. But that rule did not prevent the running of interest during 
the receivership; and if as the result of good fortune or good manage- 
ment, the estate proved sufficient to discharge the claim in full, interest 
as well as principal should be paid. Even in bankruptcy, and in the 
face of the argument that the debtor’s hability on the debt and its inci- 
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transferred to the fund, it has been held, in the rare instances when the 
assets ultimately proved sufficient for the purpose, that creditors were 
entitled to interest accruing after adjudication. 2 Blk. Com. Cf. John- 
son v. Norris, 1915-B, L. R. A. (CN. S.), 884, 111 C. C. A., 291, 190 Fed., 
460(5). 

“The principle is not limited to cases of technical bankruptcy, where 
the assets ultimately prove sufficient to pay all debts in full, but princi- 
pal as well as interest, accruing during a receivership, is paid on debts 
of the highest dignity, even though what remains is not sufficient to pay 
claims of a lower rank in full. Central Trust Co. v. Condon, 14 
C. C, A., 314, 31 U. 8S. App., 387, 67 Fed., 84; Richmond & I. Constr. 
Co. v. Richmond, N. I. é B. R. Co., 34 L. R. A., 625, 15 C. C. A., 289, 
31 U.S. App., 704, 68 Fed., 116; First Nat. Bank v. Ewing, 43 C. C. A,, 
150, 103 Fed., 190.” 

This principle was recognized and applied by this Court in Hackney 
v. Hood, Commissioner of Banks, 203 N. C., 486, 166 S. E., 323. In 
that case, the assets of an insolvent bank in the hands of the defendant 
for liquidation and distribution among its creditors and depositors, were 
sufficient for the payment of all claims against said bank, with interest 
from the date of its insolvency. It was held that the creditors and de- 
positors were entitled to the payment of interest on their claims from 
date of the insolvency of the bank, in preference over the rights of 
stockholders to share in the distribution of said assets. In Jn re Cen- 
tral Bank & Trust Company, 206 N. C., 251, 173 S. E., 340, it was held 
that a preferred creditor was not -entitled to the payment of interest 
after the insolvency of the bank, on his claim. In that case, the assets 
were not sufficient for the payment of all the preferred claims. For that 
reason, the principle was not applicable. 

In the instant case, if her judgment is entitled to preferential pay- 
ment by the defendants out of the assets of the United Bank & Trust 
Company now in their hands, the plaintiff is entitled to recover interest 
on the amount of her deposit from the date of the insolvency of the 
bank until paid. There is error in the judgment allowing plaintiff 
interest on her claim only from 11 October, 1934. The judgment should 
be modified and interest allowed on plaintiff’s claim from 8 February, 
1933, as contended by plaintiff on her appeal to this Court. As thus 
modified, the judgment should be affirmed, if plaintiff is entitled to the 
preferential payment of her claim, as adjudged by the court. 

It was agreed that the payment by the plaintiff of her promissory 
notes, aggregating the sum of $780.00, and payable to the United Bank 
& Trust Company or its order, to the Reconstruction Finance Corpora- 
tion, as the holder in due course of said notes, resulted in the partial 
discharge of the indebtedness of the bank to the said ‘Reconstruction 
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Finance Corporation, and that after the payment in full of said indebt- 
edness, assets of the United Bank & Trust Company, in the hands of 
the Reconstruction Finance Corporation as collateral security for said 
indebtedness, exceeding in value the amount of plaintiff’s claim against 
said bank, were delivered by the Reconstruction Finance Corporation to 
the defendants. 

In view of this agreement, the plaintiff has an equity to have the 
amount of her deposit applied as a payment on her notes, with the result 
that her deposit is entitled to preferential payment out of the assets of 
the United Bank & Trust Company, now in the hands of the defend- 
ants. There is no error in the judgment to that effect. On facts sub- 
stantially identical with the facts of the instant case, 1t was so held in 
Hall v. Burrell (Colo.), 124 Pac., 751, and in Becker v. Seymour 
(Minn.), 738 N. W., 1096. 

As modified in accordance with this opinion, the judgment is 

Affirmed. 


IN THE MATTER OF THE LIQUIDATION OF THE NORTH CAROLINA 
BANK AND TRUST COMPANY. 


(Filed 27 January, 1937.) 


AppEaL by respondent from Rousseau, J., at June Term, 1936, of 
GuitForp. Affirmed. 

This matter was heard on the petition of J. F. Cannon, for an order 
directing J. T. Gobbel, agent and conservator of the North Carolina 
Bank and Trust Company, an insolvent banking corporation, to pay his 
claim against said corporation out of certain assets in the hands of the 
respondent. 

On the facts alleged in the petition and admitted in the answer, it 
was ordered by the court that respondent pay the claim of the petitioner 
out of assets in his hands, delivered to him by the Reconstruction 
Finance Corporation. 

Respondent appealed to the Supreme Court, assigning error in the 
order. 


Lovelace & Kirkman for petetroner. 
York & Boyd for respondent, 


Connor, J. There is no error in the order in the instant case. It is 
affirmed. See Powell v. Hood, Comr. of Banks, ante, 187. 
Affirmed. 
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F, GORDON COBB vy. MRS. ESTELLE LAND COBB. 
(Filed 27 January, 1937.) 


1. Husband and Wife § 21—Deed of separation may be set aside only for 
fraud or mutual mistake, 

A deed of separation between husband and wife, duly executed and 
approved by the court, is a valid and binding contract between the parties, 
and may not be set aside upon application of either except for mutual 
mistake, or mistake of one party induced by the fraud, undue influence, 
etc., of the other, and mistake on one side alone without fraud on the 


other is insufficient ground for cancellation of the agreement. 


2. Appeal and Error § 40— 

Where the court hears the evidence by agreement of the parties, the 
court’s findings of fact therefrom are as conclusive as the verdict of a 
jury, and will not be disturbed on appeal when they are supported by any 
competent evidence. 


3. Husband and Wife § 20—Court held to have had discretionary power 
to modify terms of deed of separation under its provisions. 

The deed of separation between plaintiff husband and defendant wife 
which was duly executed by the parties and approved by the court, pro- 
vided that if in the future the husband’s income should be materially 
reduced below the amount received by him in the twelve months pre- 
ceding the execution of the deed of separation, he might apply to a court 
of competent jurisdiction for a reduction in the amount of the monthly 
payments to the wife provided in the instrument. The husband insti- 
tuted action in this State after he had removed his residence to the State 
and had been living here more than twelve months preceding the institu- 
tion of the action. Defendant filed answer, and both parties were present 
and represented in court. Upon evidence heard by him, the court found 
that plaintiff’s income from all sources had been materially reduced, and 
reduced the monthly allowance to defendant by one-third, effective as of 
the date of the institution of the action. Held: The court had jurisdic- 
tion, in the exercise of its discretion, to enter the order reducing the 
allowance, and its judgment will not be disturbed on appeal of either 
party in the absence of any showing of arbitrariness or abuse of discre- 
tion. 


4, Appeal and Error § 37— 
A discretionary order of the trial court is conclusive on appeal in the 
absence of abuse or arbitrariness. 
5. Appeal and Error § 39e— 


Exceptions to the admission or exclusion of evidence which is im- 
material or not prejudicial do not entitle appellant to a new trial. 


Apprau by plaintiff and defendant from Pless, Jr., J., at September 
Term, 1936, of Meckitensure. Affirmed on both appeals. 
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This was a civil action instituted by the plaintiff to set aside and 
declare void a separation agreement and decree heretofore entered into 
by the parties, and to reduce the monthly payments of $3800.00 per 
month, provided for in said separation agreement, dated 19 September, 
1929, and the decree. 

In the court below are the following findings of fact and judgment: 

“This cause coming on to be heard before J. Will Pless, Jr., Judge 
presiding, upon agreement of counsel for plaintiff and defendant that 
saine may be heard without a jury, and that the court should find these 
facts and state his conclusions of law arising thereon, and after hearing 
the evidence, both plaintiff and defendant being personally present and 
represented by counsel, the court finds the following facts: 

“That the plaintiff and defendant were married to each other in the 
year 1909, each of the parties having been married to other persons 
theretofore, the plaintiff being the father of two sons by his first mar- 
riage and the defendant being the mother of a daughter by her first 
marriage, and that no children were born to the marriage of the parties 
hereto. 

“That in the year 1929, the plaintiff and defendant entered into a 
contract whereby they agreed to live separate and apart, said contract 
being dated 19 September, 1929, and is hereby incorporated in these 
findings as fully as if set out herein, and that in the year 1929, the 
plaintiff and defendant separated from each other and have lived sepa- 
rate and apart ever since, and entered into a contract whereby they 
agreed to live separate and apart, said contract being dated 19 Septem- 
ber, 1929. 

“The court further finds as a fact that thereafter, to wit, on 7 Oc- 
tober, 1929, the parties agreed that a decree should be entered in the 
court of common pleas of Lancaster County, South Carolina, which in- 
eorporated a part of the terms of the separation agreement, said decree 
being made a part of these findings as fully as if set out herein. 

“The court further finds as a fact that no increase or decrease in the 
monthly allowance of $300.00 as provided for in the separation agree- 
ment, and in the decree has been made by any court or by consent since 
that date. , 

“Tt is further found as a fact, that at the date of said separation 
agreement and of the decree, that the plaintiff had an annual income of 
approximately $24,000, approximately $18,000 of which was received as 
salary and bonus as general manager of the Lancaster Cotton Mill, the 
remainder being derived from dividends, interests, and rents. 

“The court further finds as a fact that from the years 1929 to July, 
1984, the plaintiff continued in the employment of the Lancaster Cotton 
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Mill and that his income from all sources remained at approximately 
$24,000, 

“The court further finds that the plaintiff is 56 years of age, is in 
good health, and that he is regarded as an expert textile manufacturer; 
and that his property is reasonably worth the sum of $150,000, and that 
he has no liabilities. 

“The court further finds as a fact that the plaintiff’s employment 
with said mill terminated in July, 1934, and that the mill paid him 
$500.00 per month from that date up to and including January, 1935, 
at which time the plaintiff was employed by the Pcmona Mills in 
Greensboro, North Carolina, at a monthly salary of $500.00, which 
amount he continued to receive until and including July, 1936; where- 
upon his employment with the Pomona Mills terminated, and since said 
time plaintiff has received no salary from any source, but that he is 
entitled to receive from the Gordon Realty Company, a real estate busi- 
ness in Charlotte, North Carolina, salary and dividends totaling $250.00 
per month. 

“The court further finds as a fact that the income of the plaintiff 
from sources other than salaries has not been reduced since 1929, and 
that in addition thereto he has other incomes not received in 1929; the 
court finding as a fact that his income from July, 1934, to July, 1935, 
was $12,500, and that his income from July, 1935, to July, 1936, was 
$12,500, and that the income of the plaintiff for the year (from July 1, 
1936, to July 1, 1937) may be reasonably expected to amount to $10,000. 
The court further finds as a fact that the plaintiff has paid the defend- 
ant the sum of $300.00 per month, as required by the separation agree- 
ment, up to and including the month of July, 1934, and that he has 
made no payments to the defendant since that date. 

“The court further finds as a fact that this action was instituted by 
the plaintiff in the Superior Court of Mecklenburg County on 11 Aug- 
ust, 1934, and that the answer therein was filed by the defendant within 
the time required by law, after plaintiff published notice of summons, 
the defendant not being a resident of the State of North Carolina. 

“The court further finds as a fact that the plaintiff is a citizen and 
resident of Mecklenburg County, and that he maintained his residence 
in the State of North Carolina more than 12 months preceding the com- 
mencement of this action. 

“Upon the foregoing findings of facts, the court is of the opinion and 
so holds that the plaintiff’s income from any and every source has been 
materially reduced and diminished below the amount of such income re- 
ceived by him during the 12 months next preceding the date of the 
separation agreement and decree; that the Superior Court of Mecklen- 
burg County, North Carolina, under the facts above found, is a court of 
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competent jurisdiction for the determination of monthly payments to be 
made by the plaintiff to the defendant following the said reduced in- 
come, and the court is further of the opinion and so holds as a matter of 
law, that upon such showing by the plaintiff that the amount. of pay- 
ments to be required of the plaintiff in the future are within the sound 
discretion of the court, and the court has the authority to reduce the 
said payments as of the date of the reduced income, and to award judg- 
ment to the defendant and against the plaintiff in the amount of said 
reduced payments over the period during which no payments have been 
made to the defendant by the plaintiff, and that in fixing the amount of 
said payments that the court should consider both the income and the 
assets of the plaintiff. 

“Thereupon, the court concludes upon such findings of fact and con- 
clusions of law and in its diseretion, that the plaintiff is entitled to a 
reduction of $100.00 per month, which said reduction 1s made as of 
1 August, 1934, to date, and until further orders of the court. 

“The plaintiff specifically requests the court to hold as a matter of 
law that the separation agreement is void in whole or in part, and of no 
effect for that it appears on its face to be unjust, inequitable, and with- 
out legal effect. Upon the failure of the plaintiff to offer evidence 
tending to support his contentions, and in the absence of any evidence 
upon plaintiff’s allegations that the same was induced through duress, 
and so forth, the court refuses to make such holding, and holds as a 
matter of law the contract is valid and binding upon the parties. 

“Tt is thereupon considered, ordered, and adjudged, that the defend- 
ant, Mrs. Estelle Land Cobb, have and recover of the plaintiff the sum 
of $5,200, being 26 monthly payments at the rate of $200.00 per month, 
and that the plaintiff pay the cost of this action. 

“The request of the defendant that allowance be made for counsel 
fees, for the services rendered by her counsel up to and including this 
hearing, is denied in the discretion of the court. 

“Tt is further considered, ordered, and adjudged, that pending further 
orders of this court, that the plaintiff pay to the defendant, Mrs. Estelle 
Land Cobb, the sum of $200.00 per month on or before the 10th day of 
each calendar month at such place as the defendant may from time to 
time fix the first payment upon said allowance to be made on or before 
10° October, 1936. 

“This cause is retained for further orders, including such orders as 
the reasonable allowance for attorney fees to counsel for defendant, for 
any services rendered to the defendant from and after this date.” 

Defendant excepted and assigned errors, and appealed to the Supreme 
Court on the ground that the court committed error in its conclusions of 
law and in signing the judgment, in that the court failed to render judg- 
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ment in favor of the defendant and against the plaintiff for the sum of 
$7,800, with interest on each monthly installment of $300.00 from the 
time each installment was due, on the 10th of the month, until paid. 

The plaintiff made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The material ones will, be considered 
in the opinion. 


Jake F, Newell for plaintiff. 
G. T. Carswell, Joe E. Ervin, and W. C. McDow for defendant. 


Crarkson, J. The plaintiff and defendant are husband and wife, 
and prior to 19 September, 1929, lived in the town of Lancaster, South 
Carolina, where plaintiff was employed in the Lancaster Cotton Mulls. 
They lived together with two sons of plaintiff by a former marriage and 
one daughter of defendant by a prior marriage, there being no children 
by this marriage. Owing to differences they entered into a separation 
agreement, dated 19 September, 1929. The separation agreement seems 
to have been carefully drawn and executed by the parties. Section 3 of 
the separation agreement is as follows: 

“The said husband shall, during the joint lives of himself and his said 
wife, pay to the said wife the sum of $300.00 per month, payable on or 
before the 10th day of each month, at such place as the wife may from 
time to time fix; provided, however, that if at any time in the future 
said husband’s income from any and every source whatsoever shall be 
materially reduced or diminished below the amount of such income re- 
celved by him during the 12 months next preceding the date of this 
instrument, then the husband shall have the right to apply to the court 
of competent jurisdiction for a reduction in the amount of the monthly 
payments provided for above, and such court may grant such reduction 
in the amount of said monthly payments as it in its discretion may find 
and determine to be in keeping with such reduced income of the hus- 
band.” 

Section 8: “Such legal steps may immediately be taken and/or pro- 
ceedings had as will render this instrument a valid and legal contract, 
binding upon and enforceable against each of the parties hereunder 
under the laws of the State of South Carolina, and the husband shall 
pay the expense and costs of such proceeding.” 

A decree was signed in the Lancaster County, South Carolina, court 
by T. J. Maudlin, presiding judge of the 6th Circuit, embodying the 
above separation agreement by the parties, and duly witnessed and 
signed as follows: “We consent to the foregoing decree. Estelle Land 
Cobb, Plaintiff. F. Gordon Cobb, Defendant.” In the decree, among 
other things, 1s the following: “It is ordered, adjudged, and decreed: 
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That the written agreement made and entered into by and between the 
plaintiff, Estelle Land Cobb, and the defendant, F. Gordon Cobb, be and 
the same is hereby ratified and confirmed in all respects and made the 
judgment of the court.” 

On 11 Angust, 1934, the plaintiff, who had become a resident of 
Mecklenburg County, North Carolina, brought this action in the Su- 
perior Court against the defendant. 

The prayer of plaintiff’s complaint is as follows: 

(1) That the monthly payments of $300 in the separation agreement 
and the decree “be set aside, revoked, and diminished to nothing.” 

(2) That the separation agreement and decree “be set aside, revoked, 
eanceled, and declared void.” 

(3) That the plaintiff in this action be allowed to go without day, 
“free from further harassment and annoyance by the defendant in this 
action.” 

The defendant denied the material allegations of the complaint and 
prayed the court as follows: 

(1) “That the court will declare the contract between the parties 
hereto, a copy of which is attached to the complaint marked ‘Exhibit A,’ 
as the valid and binding obligation of plaintiff, and will enter an order 
requiring the plaintiff to fulfill and perform the terms and conditions 
thereof.” 

(2) “That the court will adjudge defendant entitled to recover of 
plaintiff the sum of $300.00 per month, beginning with the month of 
August, 1934, until the trial of this action, and will render judgment in 
favor of the defendant and against plaintiff therefor.” 

(3) “That by reason of the plaintiff’s failure to make payments of 
$300.00 per month, as provided for in said contract, for the months of 
August, 1934, through August, 1936, the plaintiff is indebted to the de- 
fendant in the sum of $7,500, with interest.” 

From a careful reading of plaintiff’s complaint, we cannot see how 
the separation agreement and decree can be sct aside, revoked, canceled, 
and declared void. The plaintiff also brings this action to have the 
allowance diminished to nothing under section 3 of the separation agree- 
ment, and at the same time says the agreement is void. To set aside the 
separation agreement and decree, there must be allegation and proof of 
fraud or mistake. 

Essential elements of “actionable fraud” are representation, falsity, 
scienter, deception, and injury. Leggett Electric Co. v. Morrison, 194 
N. C., 816; Evans v. Davis, 186 N. C., 41; Peyton v. Griffin, 195 N. C., 
685. 

In order to entitle a party to the correction of a written contract, he 
must allege and prove a mistake of material facts on his part, and that 
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of the plaintiff as well, or mistake on his part, and some fraudulent 
practice or act on the part of the plaintiff, whereby he was misled. 
McMinn v. Patton, 92 N. C., 371, 374. A mistake of one party will 
not entitle him to correction of a written instrument, but when there is 
mutual mistake, or mistake on one side, and either fraud, surprise, 
undue influence, misapprehension, imposition, or like cause on the other, 
giving rise to the plaintifi’s mistake, the court will give relief. White 
v. Richmond, etc., R. Co., 110 N. C., 456, 460; Day v. Day, 84 N. C., 
408; Strickland v. Shearon, 191 N. C., 560; Crawford v. Willoughby, 
192 N. C., 269; Insurance Co. v. Edgerton, 206 N. C., 402 (407); 
Oliver v. Hecht, 207 N. C., 481; Crews v. Crews, 210 N. C., 217. 
Neither can the separation agreement or decree be set aside except for 
fraud or mistake. 

In the pleading there is neither sufficient allegation of fraud or mis- 
take or evidence sufficient to set aside the separation agreement or 
decree. It was agreed in the court below that the matter “may be heard 
without a jury, and that the court should find these facts and state his 
conclusions of law arising thereon.” The court below heard the evi- 
dence, found the facts, and stated his conclusions of law. It is well 
settled that the findings of fact, 1f there 1s any evidence to sustain them, 
are as binding on us as if the facts were submitted to and found by the 
jury. 

The facts found by the court below were supported by evidence, and 
we must sustain them. The question of how much the husband’s income 
had been reduced was one of fact, and the court reduced same one-third 
and required plaintiff to pay $200.00 a month instead of $300.00. The 
separation agreement and decree gave the court discretion “to be in 
keeping with such reduced income of the husband.” There is no evi- 
dence that the court abused its discretion or acted arbitrarily. The 
plaintiff chose the forum to be heard in and must abide the result. 
Under section 3 of the separation agreement the discretion is clearly 
given. | 

The exercise of this discretion, when not abused or arbitrary, is bind- 
ing. The plaintiff is bound by the findings of the court below. The 
judgment of the court below was that the plaintiff recover $5,200, being 
twenty-six monthly payments at the rate of $200.00 a month. The de- 
fendant contends that the amount should be $300.00 a month. We can- 
not so hold. The defendant, as well as the plaintiff, gave the discretion- 
ary power in the separation agreement or decree and is bound by same. 
In rendering judgment for the deferred payments due defendant, we can 
see no error. The plaintiff himself submitted to the jurisdiction of the 
court, and from the separation agreement the implication was that what- 
ever the court found to be due by plaintiff he had to pay, and judgment 
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was rendered accordingly. At least there is no reversible or prejudicial 
error. From the view we take of this case, we see no prejudicial or 
reversible error in any of the exceptions and assignments of error made 
by plaintiff or defendant. The plaintiff’s exceptions and assignments of 
error were mostly made to the admission and exclusion of evidence, 1m- 
material in its nature. 

We find no error in either plaintiff’s or defendant’s appeal. 


Affirmed. 





MRS. NADINE L. KELLY, ADMINISTRATRIx OF KEARNS LITTLE KELLY, 
v. J. C. HUNSUCKER anp DEWEY COOK. 


(Filed 27 January, 1937.) 


1. Automobiles § 12c—Instruction that speed limit upon bridge was ten 
miles per hour held without error in cause arising prior to effective 
date of ch. 311, Public Laws of 1935. 

Chapter 140, sec. 15, Public Laws of 1917, providing a speed limit of 
10 miles per hour in traversing a bridge, is not repealed by sec. 4, ch. 148, 
Public Laws of 1927, since the latter act does not purport to cover the 
whole field of speed regulation upon the State highways, and the pro- 
visions of the former act are not repugnant to those of the latter act, 
nor are the provisions of the Act of 1917 repealed by sec. 2, ch. 235, 
Public Laws of 1931, since this section is not inconsistent with the ten- 
mile limit, and in an action to recover for the death of plaintiff’s intes- 
tate who was struck by a truck just after it had traversed a bridge enter- 
ing an incorporated town, an instruction that the speed limit on the 
bridge was ten miles per hour, and that speed in excess of that limit 
constituted negligence per se, is held without error. 


2. Statutes § 10— 
Repeals by implication are not favored, and two acts relating to the 
same subject matter must be irreconcilable in order for the later to 
repeal the former. 


3. Automobiles § 18h: Appeal and Error § 389g—Alleged error in the 
charge held not prejudicial under the facts of this case. 


Where the court correctly charges that under the statutory provision 
applicable the legal speed limit at the locus in quo was ten miles per 
hour, error in the instructions in applying another provision of the 
statute limiting the speed to fifteen miles per hour approaching an inter- 
section cannot be held for prejudicial error on defendant’s appeal. 


4. Automobiles § 18g—Evidence of negligence in traveling at excessive 
speed and failing to keep proper lookout held sufficient for jury. 
Evidence that defendant drove his truck over a bridge entering an in- 
corporated town at a speed in excess of that allowed by the applicable 
statute, and struck and killed plaintiff’s intestate, a four-year-old boy, as 
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he was crossing an intersection made by a street entering, but not cross- 
ing, the highway immediately beyond the bridge, that defendant’s view 
was unobstructed and that he could have seen intestate had he been 
keeping a proper lookout, and could have avoided the accident by turning 
a few feet to the left, with evidence raising a reasonable inference that 
defendant must have been looking at smoke boiling over the side of the 
bridge from a train passing under the bridge, and did not see intestate 
until upon him, when, because of excessive speed, he did not have time to 
turn to the left. but struck intestate about two and a half feet from the 
right side of the highway, although the whole of the eighteen-foot high- 
way was open, is held sufficient to be submitted to the jury on the issues 
of negligence and proximate cause. 
&. Negligence § 12—— 

A four-year-old boy is conclusively presumed to be incapable of negli- 

gence, primary or contributory. 


APPESL by defendants from Jlarding, J., and a jury, at March 3 
Term, 1936, of Mrcxiensturc. No error. 

This is an action for actionable negligence brought by plaintiff 
against defendants for damages. 

Facts: Plaintiff's intestate, a four and one-half year old child, was 
struck down and killed by a truck driven by the defendant Dewey Cook, 
the employee of the defendant J. C. Hunsucker, at a street intersection 
in the residential district of the village of Mt. Gilead, North Carolina, 
on 25 July, 1933, about 1:00 p. m. in the afternoon. Dewey Cook and 
two other men were riding in the truck together. The middle man had 
a sandwich in a bag in his lap, eating his dinner. The point where 
plaintiff’s intestate was struck is at the eastern end of a bridge, whereby 
the principal street of the town of Mt. Gilead (which is also a State 
highway) crosses over a deep railroad fill; the intersecting side street 
runs parallel to the railroad, south of the main street or highway, and 
joins but does not cross the main street at the east end of this bridge. 
The child started across the main street at this intersection, going from 
south to north, and was struck when about two and a half feet onto the 
highway. The bridge includes a regulation 18-foot highway, with side- 
walks of 415 feet on each side, and beyond this is a solid rail or parapet 
about 34% feet high. The road is straight and level on both approaches 
to the bridge for several hundred yards, and the defendant was traveling 
in an easterly direction approaching the town of Mt. Gilead. <A train 
was passing under the bridge at the same time that the defendant’s truck 
was passing over the bridge, and train smoke was boiling up over the 
edge of the parapet. 

Plaintiff’s witness H. O. Holderfield testified that the truck entered 
the bridge traveling at from 35 to 40 miles an hour and that it did not 
stop until it had gone some 75 feet from where the child was lying. The 
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child was lying in the road where he was struck two feet from the south 
edge of the pavement, six to eight feet from the east end of the bridge. 
The evidence was to the effect that the truck did not turn out of its 
course to the left as it had room to do before it struck the child. The 
evidence was also to the effect that the child was in plain view of anyone 
coming up the highway for several hundred yards from the time he 
stepped out of the side road and passed the parapet of the bridge until 
he reached the place where he was struck. 

The issues submitted to the jury and the answers thereto were as fol- 
lows: 

“(1) Was the plaintiff’s intestate killed by the negligence of the de- 
fendants? Answer: ‘Yes.’ 

“(2) Did the plaintiff’s intestate by his own negligence contribute to 
his injury, as alleged in the answer? Answer: ‘No.’ 

“(3) What damage, if any, is plaintiff entitled to recover? Answer: 
‘$3 699.” 

The court below rendered judgment on the verdict. Defendants made 
numerous exceptions and assignments of error and appealed to the Su- 
preme Court. The material ones will be considered in the opinion. 


Pharr & Bell for plaintiff. 
John M. Robinson and Hunter M. Jones for defendants. 


Crarxson, J. At the close of plaintifi’s evidence and at the close of 
all the evidence, the defendants in the court below made motions for 
judgment as in case of nonsuit. C.8., 567. The court below overruled 
these motions, and in this we can see no error. 

The defendants contend that it was error in the court below to charge 
that the speed limit on the bridge was ten miles per hour. We cannot 
so hold. This charge was bottomed on ch. 140, part of sec. 15 of the 
Public Laws of 1917 (part NX. C. Code, 1935 [Muichie], sec. 2616), as 
follows: “Upon approaching an intersecting highway, a bridge, dam, 
sharp curve, or deep descent, and also in traversing such intersecting 
highway, bridge, dam, curve, or descent, a person operating a motor ve- 
hicle shall have it under control and operate it at such speed, not to 
exceed ten miles an hour, having regard to the traffic then on such high- 
way and the safety of the public.” (Italics ours.) 

Public Laws of 1927, chap. 148, is an act known as the Uniform Act 
Regulating the Operation of Vehicles on Highways. We quote in part: 
“See. 4—Restrictions as to Speed. (a) Any person driving a vehicle 
on a highway shall drive the same at a careful and prudent speed not 
greater than is reasonable and proper, having due regard to the traffic, 
surface, and width of the highway, and of any other conditions then ex- 
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isting, and no person shall drive any vehicle upon a highway at such a 
speed as to endanger the life, limb, or property of any person and in no 
event at a rate of speed greater than forty-five miles per hour. 

“3. Fifteen miles an hour when approaching within fifty feet and in 
traversing an intersection of highways when the driver’s view is ob- 
structed. A driver’s view shall be deemed to be obstructed when at any 
one time during the last one hundred feet of his approach to such inter- 
section he does not have a clear and uninterrupteed view of such inter- 
section and of the traffic upon all the highways entering such intersec- 
tion for a distance of two hundred feet frorn such intersection.” 

Section 66 of the act says: ‘All laws or clauses of laws in conflict 
with this act are hereby repealed.” 

It is well settled that repeals by implication are not favored, and the 
repugnancy between the later and the former act must be wholly irre- 
concilable in order to work a repeal of the former. In 3S. v. Foster, 185 
N. C., 674 (677), speaking to the subject: “In Black on Interpretation 
of Laws, 579, p. 351, it is said, ‘Repeals by implication are not favored. 
A statute will not be construed as repealing prior acts on the same sub- 
ject (in the absence of express words to that effect) unless there is an 
irreconcilable repugnancy between them, or unless the new law is evi- 
dently intended to supersede all prior acts on the matter in hand and to 
comprise in itself the sole and complete system of legislation on that 
subject.’ ” 

Public Laws of 1927, chap. 148, did not intend to cover the whole 
subject; on the contrary, 1t says that only all laws or clauses of laws in 
conflict with the act are repealed. 

Public Laws of 1931, chap. 235, sec. 2, reads as follows: “. 

The State Highway Coratcsion. or other governmental agency Ae 
control over any bridge constituting a part of the highways of the State, 
may, by suitable signs or markers at each end of such bridge, post the 
safe speed and carrying capacity for such bridge, and ro motor vehicle 
or trailer shall be operated over such bridge at a greater speed or with a 
total gross weight of vehicle and load greater than »vosted speed or 
carrying capacity.” 

Section 3 is as follows: “All laws or parts of laws inconsistent with 
the provisions of this act be and the same are hereby repealed.” This 
section is not inconsistent with the ten-mile limit. 

N. C. Code, 1935 (Michie), sec. 2598 (1917, chap. 140, sec. 1), in 
part defines a public road as follows: “The term ‘public highway’ or 
‘highways’ shall be construed to mean any public highway, township, 
county, or State road, or any country road, any public stveet, alley, park, 
parkway, drive, or public place in any city, village, or town. The term 
and words ‘business portion of any city or village’ shall be construed to 


N.C.] FALL TERM, 1936. 157 


a i — 


KELLY wv. LLUNSUCKER. 








mean the territory of a city or incorporated village contiguous to a pub- 
lic highway which is at that point either wholly or partially built up 
with structures devoted to business.” 

Chapter 311 of the 1935 Public Laws of North Carolina is in part as 
follows: “See. 1 (n). Street or Highway. The entire width between 
property lines of every way or place of whatever nature, when any part 
thereof is open to the use of the public as a matter of right for the pur- 
poses of vehicular traihe.” 

“Soe, 2. Amend article two of said act (Publie Laws of 1927, chap. 
148) by striking out see. four, and substitute in lieu thereof new section 
four as follows: See. 4. Speed Restrictions. (a) No person shall drive 
a vehicle on a highway at a speed greater than is reasonable and pru- 
dent under the conditions then existing. 

“(b) Where no special hazard exists the following speeds shall be 
lawful, but any speed in excess of said limits shall be prima facie evi- 
dence that the speed is not reasonable or prudent and that it is unlawful: 

“1. Twenty miles per hour in any business district. 

“2. Twenty-five miles per hour for motor vehicle designed, equipped 
for, or engaged in transporting property; and thirty miles per hour for 
such motor vehicle to which a trailer is attached. 

“4. Forty-five miles per hour under other conditions. 

“(e) The fact that the speed of a vehicle is lower than the foregoing 
prima facie limits shall not relieve the driver from the duty to decrease 
speed when approaching and crossing an intersection, when approaching 
and going around a curve, when approaching a hill crest, when traveling 
upon any narrow or winding roadway, or when special hazard exists 
with respect to pedestrians or other traffic or by reason of weather or 
highway conditions, and speed shall be decreased as may be necessary to 
avoid colliding with any person, vehicle, or other conveyance on or 
entering the highway in compliance with legal requirements, and the 
duty of all persons to use due care,” ete. 

Section 6 is as follows: “That all laws and clauses of laws in conflict 
with the provisions of this act are hereby modified so as to conform to 
this act.” 

The killing of plaintiff’s intestate took place on 25 July, 1983, before 
the above laws of 1935 were enacted. 

Public-Local Laws of 1927, chap. 148, sec. 4, par. 3, 1s as follows: 
“Fifteen miles an hour when approaching within fifty feet and in tra- 
versing an intersection of highways when the driver’s view 1s obstructed. 
A driver’s view shall be deemed to be obstructed when at any one time 
during the last one hundred feet of his approach to such intersection he 
does not have a clear and uninterrupted view of such intersection and of 
the traffic upon all the highways entering such intersection for a dis- 
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tance of two hundred feet from such intersection.” This changed 
chap. 272, Public Laws of 1925 (D), which reads as follows: “(D) Fif- 
teen miles per hour in traversing an intersection of highways when the 
driver’s view is obstructed. A driver’s view shall be deemed to be ob- 
structed when at any time during the last one hundred feet of his ap- 
proach to such intersection he does not have a clear and uninterrupted 
view upon all of the highways entering such intersectior. for a distance 
of two hundred feet from such intersection.” 

The court below charged the jury as follows: “The court charges you 
under the law of this State, when a person driving a motor vehicle ap- 
proaches a bridge it is his duty under the law to slow down to ten miles 
an hour. 

“That when he approached an intersecting road where two roads come 
together and go on, both follow the same road, that is en intersection; 
it does not mean one road coming up the highway and following the 
highway; that is not an intersection under this statute. Upon approach- 
ing an intersection it is the duty of the driver to slow down to 15 miles 
an hour, if at any point within 100 feet from the intersection.” 

There was evidence to the effect that the intersection between the 
highway and the side road which entered the highway at the end of the 
bridge was obstructed within the terms of said statute. The charge as 
set forth was not in accordance with the statute. The plaintiff in her 
brief says: “It is frankly admitted that this instruction was not suffici- 
ently clear for the jury to ascertain that the court intended to limit it 
to intersections where the driver’s view is obstructed.” We do not think 
it reversible or prejudicial error, as the law of the road only allowed de- 
fendants to travel 10 miles an hour when crossing the bridge. This 
charge, if correct, allowed them to travel faster, which was favorable to 
defendants. 

On the aspect of nonsuit, which cannot be sustained, we may say: A 
careful reading of the record in this case shows that defendant Dewey 
Cook was driving down the highway at an excessive rate of speed and 
without keeping a proper lookout. It is a reasonable inference that he 
was watching the train. The evidence was that the train smoke was 
boiling over the edge of the bridge and the train was passing under the 
bridge at the same instant that the truck was crossing it. The noise and 
smoke, no doubt, attracted Dewey Cook’s attention away from the road, 
and he did not see the child until he was right on him and it was too 
late either to stop the truck or to turn it out of the child’s path. He had 
the entire width of an 18-foot highway within which to dodge the child, 
if he had been keeping a proper lookout. It is a reasonable inference 
that the child was within their vision for at least thirty or forty yards 
because an automobile going forty miles an hour would travel at least 
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that distance while a four and a half year old child was traveling seven 
or eight feet. All this was a matter for the jury to determine. The 
violation of the rule of the road was negligence per se, and if the proxi- 
mate cause of the injury, defendants were liable for negligence. <All 
this was left to the jury under proper instructions by the court below. 

In Goss v. Williams, 196 N. C., 218 (221-2), this Court sustained 
Judge Sinelair’s charge as follows: “You are instructed that even 
though the injured party through his own negligence placed himself in 
a position of peril, he may recover if the one who injured him discovers, 
or by the exercise of ordinary care, could have discovered him in time to 
have avoided the injury. The defendant would not be relieved of ha- 
bility by reason of the fact that he did not see him, but the law holds 
him to the responsibility of seeing what he could have seen by keeping 
a reasonably vigilant and proper lookout. You are instructed that the 
mere fact that a child runs in front of a moving motor vehicle so sud- 
denly that the driver had no notice of danger, does not necessarily re- 
lieve a defendant from lability. There still remains the question 
whether the negligent driving of the automobile made 1t impossible for 
the driver to avoid the aecident after seeing the child, or when by the 
exercise of reasonable care, such driver could have seen the child in time 
to avoid the injury, there being a greater degree of watchfulness and 
eare required of automobile drivers as to children than adults.” 

In that case the defendant tendered no issue as to contributory negli- 
gence, although the minor was between seven and eight years old. In 
this case the child was four and a half years old. Aloore v. Powell, 205 
N. C., 636. 

Varser, J., speaking for the Court in a well-considered opinion in 
Campbell v. Laundry, 190 N. C., 649 (651-2), citing a wealth of au- 
thorities, says: “There must, of necessity, be a period within which a 
child is incapable of exercising care to such a degree as may be other- 
wise legally applicable to the given situation. We are of the opinion 
that a child four years old is incapable of negligence, primary or con- 
tributory. . . . This ruling is in accord with the decisions through- 
out the country, as indicated by the following: McDermott v. Severe, 
202 U.S., 600. In this ease the Court afhrmed the judgment for plain- 
tiff, a boy six years and 10 months old. The trial court instructed the 
jury that, sinee plaintiff was under seven years of age, contributory 
negligence could not be attributed to him.” 

In Bevan v. Carter, 210 N. C., 291 (292), Stacy, C. J., for the Court, 
said: “Was it proper to submit to the jury the contributory negligence 
of the plaintiff? The answer is, ‘No.’ 

“Tt was said in Campbell v. Laundry, 190 N. C., 649, 1380 S. E., 
638, ‘A child four years old is incapable of negligence, primary or con- 
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tributory.’ Furthermore, there is no plea of contributory negligence. 
C. S., 528. Nor would such a plea avail as against a four-year-old 
plaintiff. Jordan v. Asheville, 112 N. C., 748, 16S. E., 760.” Boykin 
v. R. F., ante, 113 (115). 

We have cited many statutes in reference to the law of the road and 
attempted to bring some of them up-to-date. We see no prejudicial or 
reversible error in any of the defendants’ exceptions and assignments of 
error. 

For the reasons given, we find 

No error. 





RUFUS J. PICKETT v. W. A. FULFORD anp Wire, ROSA L. FULFORD; 
W. J. BROGDEN, TRUSTEE; W. 8S. LOCKHART, TrusvE£EE; T. L. RUS- 
SELL; W. L. COPE anp WIFE, LOIS COPE; WILLIAM H. MURDOCK, 
TRUSTEE; C. B. SHERMAN anp W. K. RAND, LIQUIDATING TRUSTEES OF 
THE FIRST NATIONAL BANK OF DURHAM, ano THE BANK OF 
COOLEEMEE. 

(Filed 27 January, 1937.) 


1. Bills and Notes § 9f—Purchaser not a holder in due course takes note 
free from agreement between maker and third person not a party to 
note in absence of notice at the time of assignment to purchaser. 


A purchaser of a note for value after maturity takes it subject to all 
equities and defenses which the maker might have against the original 
payee and all intermediate holders, since such purchaser has constructive 
notice of such antecedent equities, C. 8., 446, 3089, but a purchaser for 
value after maturity takes the note free from an agreement by a third 
person to pay the note when such third person was never a purchaser or 
holder of the note and the purchaser has no knowledge of such agreement 
between the maker and the third person, and in an action on the note by 
such purchaser after maturity, where there is no evidence of knowledge of 
the alleged agreement between the maker and the third person, an instruc- 
tion that if the jury answered in the negative the issue as to whether 
such third prson was ever a holder or purchaser of the note, that would 
end the case and they would not consider the subsequent issue as to the 
alleged agreement with the third person, is without error, since in such 
circumstances the alleged agreement would not affect the rights of plain- 
tiff purchaser. 


2. Bills and Notes §§ 7, 28——Party having and offering in evidence note 
endorsed in blank by payee establishes prima facie ownership. 


Plaintiff’s possession and offering in evidence the note sued on endorsed 
in blank by the payee establishes prima facie ownership, C. S., 2976, 3040, 
and in the absence of evidence in rebuttal, and where it appears that 
defendant makers contended that plaintiff acquired the note after ma- 
turity and was not a holder in due course, but admitted that plaintiff was 
a holder after maturity, defendants’ objection to the recitation in the 
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judgment that it was admitted that plaintiff acquired the note, is without 
error, and judgment for the amount of the note and a decree that the deed 
of trust securing same should be foreclosed upon the jury’s finding that 
defendants were not entitled to the equity asserted, is correct. 

3. Bills and Notes § 27— 

Where the charge states that defendant makers contended that plaintiff 
acquired the note sued on after maturity, defendants should aptly object 
and offer correction if they do not admit that plaintiff was a holder after 
maturity. 

4. Trial § 39— 

An exception to the refusal to submit issues tendered cannot be sus- 
tained when the issues submitted are identical with the issues tendered 
except for the addition of an issue determinative of the rights of the 
parties upon the evidence and theory of trial. 

5. Bills and Notes § 25— 

Evidence that taxes had not been paid on the land mortgage to secure 
the payment of the note sued on, and the financial credit of the makers 
is held competent in corroboration of plaintiff assignee’s testimony as to 
what occurred at the time of the assignment. 

6. Appeal] and Error § 39f— 

The admission of incompetent evidence is harmless where the facts 

thereby sought to be established are proven by other competent evidence. 


AppeaL by defendants W. A. Fulford and Rosa L. Fulford from 
Harris, J., at March Term, 1936, of DurHam. No error. 

This was an action to foreclose a deed of trust, executed 2 August, 
1922, by appellants, conveying to W. J. Brogden, trustee, certain real 
property as security for a note or bond in the sum of $7,100, payable 
to one J. S. Perry, said note or bond being due twelve months after date. 

Plaintiff alleged that on 29 September, 1926, he became the holder 
and owner of said note and deed of trust by purchase for full value from 
J. S. Perry, the payee, and that said note was on that date endorsed in 
blank and delivered to him by said Perry; that interest on the note was 
pald to 29 June, 1933, but nothing on principal. 

Appellants in their answer admitted the execution of the note and deed 
of trust, and that the principal of the debt had not been paid; but they 
alleged that “if the plaintiff ever came into possession of said note, he 
did so after the maturity of same and with notice of the matters and 
things” set up in defense; that in September, 1926, J. S. Perry, the 
payee, demanded payment, and appellants made arrangemests with 
R. H. Rigsbee, executor and trustee of the estate of A. M. Rigsbee, 
deceased, to take up and carry the note and deed of trust for them; that 
defendant Rosa L. Fulford was a daughter and devisee of said A. M. 
Rigsbee and entitled to one-sixth of the estate upon the termination of 
the trust in 1933; that R. H. Rigsbee agreed to take up and hold and 
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carry said Perry papers among the assets of said estate until the final 
settlement, and that R. H. Rigsbee, as executor and trustee, did, from 
the funds of said estate, purchase and hold the note and deed of trust 
sued on under agreement to postpone payment thereof until the termina- 
tion of the said trust estate; that said estate has not yet been settled; 
and appellants allege in their answer that if plaintiff acquired said note 
and deed of trust, he took with knowledge of and subject to this agree- 
ment. 

The following issues were submitted to the jury: 

“(1) Did the defendants W. A. Fulford and wife, Rosa L. Fulford, 
execute the note dated 2 August, 1922, for $7,100, and the deed of trust 
securing the same, as alleged in the complaint ? 

“(2) Did R. H. Rigsbee, as executor and trustee of the estate of 
A. M. Rigsbee, purchase said note and deed of trust from J. 8S. Perry 
on or about the 29th day of September, 1936, as alleged ir. the answer? 

“(3) Did R. HW. Rigsbee and Mrs, Rosa L. Fulford have an under- 
standing and agreement that said note would be held by the estate and 
paid at the time of the settlement of the estate of A. M. Rigsbee, as 
alleged in the answer ? 

“(4) Did Rufus J. Pickett acquire said note after 2 August, 1923?” 

The court, among other things, charged the jury as follows: 

“Now, gentlemen, I charge you that if a person receives a note, or 
purchases a note after its maturity, that means after it is due, he takes 
that note subject to any defenses and infirmities to which. it was subject 
in the hands of the payee; that is, in this case it is admitted by Mr. 
Pickett that he bought this note after its maturity, then, if he did that, 
he bought it subject to any defenses and infirmities to which it was open 
in the hands of the payee, that means if he bought that after maturity 
and there was an agreement between R. H. Rigsbee, as executor and 
trustee, and Mrs. Fulford, then he bought it subject to chat agreement 
if the estate owned the note or got it in its possession. 

“But I charge you, before you can answer these issues and decide this 
case in favor of the contentions of the defendants, you must be first satis- 
fied from this evidence that this note was purchased by the A. M. Rigs- 
bee estate, and then, if you are satisfied that it was purchased by the 
A. M. Rigsbee estate, then, before the defendants can recover under their 
contentions, you have got to be satisfied that there was an agreement 
between Mr. R. H. Rigsbee, as executor and trustee, and Mrs. Fulford 
that he would purchase this note from the funds of the estate and hold it, 
as the defendants contend; that is, two things before ske can recover, 
that there was an agreement and that the estate held this note. Even 
if you find or are satisfied from this evidence that there was an agree- 
ment between Mr. Rigsbee, as executor and trustee, that he would do this 
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for her as she says and yet he did not do it, he did not buy that note and 
make it the asset of the estate, then the defendants cannot recover, 
regardless of any agreement which they had, so [ ask you to remember 
those two things.” 

To the second paragraph quoted above appellants noted exception. 

Upon the second issue the court charged as follows: 

“Now the burden of that issue is on the defendant, Mrs. W. A. 
Fulford. Before you can answer that issue ‘Yes,’ which would mean 
that you are finding from the evidence that R. fl. Rigsbee did purehase 
the note as executor and trustee, the defendants must satisfy you from 
the evidence and by its greater weight that Mr. Rigsbee did purchase 
that note as executor and trustee of the estate, and if you are so satisfied, 
gentlemen, you will answer that issue ‘Yes’; 1f you are not so satisfied, 
you will answer it ‘No.’ 

“Tf vou answer that issue ‘No,’ vou need not consider the other issues, 
because that will end the case, because if he did not purchase it the 
defendants cannot recover under their contentions, but 1f you answer it 
‘Yes,’ you will come to a consideration of the third issue, which is as 
follows.” 

The appellants noted exception to the last quoted paragraph. 

The jury for their verdict answered the first issue “Yes” and the 
second issue “No,” 

The judgment, after setting out the verdict, recited: “And it further 
appearing to the court that it was admitted by counsel for W. A. Fulford 
and Rosa L. Fulford and counsel for plaintiff that plaintiff acquired 
said note and deed of trust after 2 August, 1923,” and adjudged the 
amount of the debt to be $7,100, with interest from 29 June, 1933. 
Foreclosure sale of the land described in the deed of trust was decreed, 
together with payment of taxes and street assessments. 

Defendants W. A. Fulford and Rosa L. Fulford appealed. 


ITedrick & Hall for plaintiff. 
Bryant & Jones and Kgbert L. Haywood for defendants. 


Devin, J. The prineipal question presented by the appeal is the cor- 
rectness of the ruling of the court below that the note and deed of trust 
in the hands of the plaintiff, though acquired after maturity, were not 
subject to equities and defenses in favor of the makers by reason of an 
alleged agreement between them and R. H. Rigsbee, unless R. H. Rigsbee 
had purchased or become the holder of the note and deed of trust. 

The controverted issue around which the trial below revolved was 
whether R. H. Rigsbee, pursuant to an agreement with the appellants, 
purchased the note and deed of trust with funds of the estate of which he 
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was executor and trustee, and became the holder of the note and deed of 
trust, and plaintiff had taken as transferee or assignee from him, or 
whether the plaintiff Pickett purchased and took the papers by assign- 
ment and delivery direct from the payee of the note, J. S. Perry. 

Upon this issue, the decision by the triers of the facts was in favor of 
the plaintiff, 

This determination of the litigated question by the jury was based 
upon sufficient competent evidence and followed a correct charge by the 
presiding judge. We see no valid ground upon which the result can be 
disturbed. 

It is well settled that the assignment of a negotiable note after ma- 
turity subjects the holder to all equities and defenses which the maker 
might have had against the original payee and all intermediate holders 
at the time of the assignment, the assignee standing in tre place of his 
assignor and taking with constructive notice of antecedent equities. 
C.8., 446; C. 8., 80389; Haywood v. McNair, 14 N. C., 231; Harris v. 
Burwell, 65 N. C., 584; Hill v. Shields, 81 N. C., 250; Capell v. Long, 
84 N. C., 17; Bresee v. Crumpton, 121 N. C., 122; Bank v. Loughran, 
126 N. C., 814; Thompson v. Osborne, 152 N. C., 408; Guthrie v. Moore, 
182 N. C., 24; Whitman v. York, 192 N. C., 87; Barnes v. Crawford, 
201 N. C., 484; Mansfield v. Wade, 208 N. C., 790; Hood, Comr., v. 
Lilley, 209 N. C., 842; Stegal v. Bank, 163 Va., 417. 

But this rule does not subject the assignee to an asserted equity or 
defense arising out of an agreement between the maker and a third 
person who did not become a purchaser or holder of the note and of 
which the assignee had no. notice at the time of the assignment. 8 C. J., 
741; Daniel on Negotiable Instruments (6th Ed.), sec. 726 (b). 

The verdict of the jury has established the fact that R. H. Rigshee 
did not purchase or become the holder of the note, and the evidence of 
the defendants as well as that of plaintiff negatives the suggestion of 
notice to plaintiff for Perry of the alleged agreement with Rigsbee at the 
time of the assignment of the note. Hare v. Hare, 208 N. C., 442. As 
to that, no issue was tendered and there was no evidence to support it. 
Potts v. Insurance Co., 206 N. C., 257. The uncontradicted evidence 
shows unmistakably that plaintiff paid full value, $7,100, for the note, 
on 29 September, 1926. 

The contention of appellants that the court erred in reciting in the 
judgment that it was admitted plaintiff acquired the note and deed of 
trust after 2 August, 1923, is without merit. In appellants’ brief it was 
stated: “Defendants admitted that plaintiff was holder but denied he 
was holder in due course;” and further, “the uncontradicted evidence 
in this case is that the defendant (plaintiff) acquired tke note in suit 
years after its maturity date, 2 August, 1923. His counsel admitted 
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this during the course of the trial, and this admission is carried forward 
into the judgment so that the record might not be ambiguous on this 
point.” 

Unquestionably plaintiff was not a “holder in due course,” but was a 
holder. He came into court with the note and deed of trust endorsed in 
blank by the payee, J. S. Perry, anfd offered the papers in evidence. 
This imported that he was the lawful owner. C.S., 2976; C. S., 3040; 
38 R.C. L., see. 190. By presenting the paper he made out a prima facie 
ease. .As was held in Trust Co. v. Bank, 167 N. C., 260, “the produc- 
tion of the notes by the plaintiff was prima facie evidence of ownership.” 
Here there was nothing to rebut the prima facie case. The date of the 
transfer was not in controversy. Bank +. Drug Co., 152 N.C., 142. 

In the charge of the court it was stated, without objection or offer of 
correction, that 1t was one of the contentions of the defendants that the 
plaintiff acquired the note after its maturity. LaRoque +. Kennedy, 
156 N. C., 360; Hardy vu. Mitchell, 161 N. C., 851; Randolph v. Lewis, 
196 N. C., 51. 

The case was tried below under the view of the presiding judge that 
the answer of the jury to the second issue was determinative, and he 
instructed them, if they answered the second issue “No,” that would end 
the case. For, if R. H. Rigsbee acquired or held the note, his agreement 
(if he made the agreement alleged by appellants) would be binding on 
the plaintiff, the subsequent transferee. If Rigsbee did not acquire the 
note and never became the holder, such an agreement, even if established, 
would not, under the circumstances disclosed by the evidence in this case, 
constitute a defense against the plaintiff Pickett, the assignee of Perry, 
the payee. 

The appellants excepted to the failure of the court to submit the issues 
tendered by them, but these omitted the determinative question embraced 
in the second issue, and were in other respects identical with those 
adopted by the court. No others were tendered. 

Appellants assign error in the rulings of the court on the evidence, 
but these exceptions cannot be sustained. It was competent to show 
that the taxes on the land were, for several years, unpaid, and also the 
financial credit of appellants, in corroboration of plaintifi’s testimony as 
to what occurred at the time of the assignment of the note. While it is 
true the admission of the copy of a letter from the president of the bank 
to the trustee, W. J. Brogden, would not be competent against the other 
defendants, the facts set out in the letter were in evidence otherwise, and 
appellants suffered no harm thereby. 

We have examined all the exceptions noted and brought forward in the 
brief, and conelude that none of them are of sufficient moment to war- 
rant us in disturbing the result. 

No error. 


166 IN THE SUPREME COURT. [211 


PEPPER Uv. DEVELOPMENT Co, 


MRS. FANNIE SMITH PEPPER v. WEST END DEVELOPMENT 
COMPANY, INC, 


(Filed 27 January, 1937.) 


1. Deeds § 16—Covenant restricting residence to minimum cost stipulated 
held to apply only to lot conveyed by the deed. 

Plaintiff was the owner by mesne conveyances of a lot in a residential 
development which was originally owned and subdivided by defendant, the 
deed from defendant to plaintiff’s grantor stipulating, among several 
other restrictive covenants running with the land, that no residence should 
be built on the lot therein conveyed costing less than $15,000. Before 
and after the execution of this deed, defendant sold other lots in the 
development by deeds containing, respectively, covenants restricting the 
costs of residences thereon to varying minimums, some in excess of and 
some less than that stipulated in the deed to plaintiff’s grantor. Plaintiff 
brought this action alleging damage resulting from the erection of a 
dwelling costing less than $15,000 on another lot in the development, 
although the cost of the dwelling was in excess of the minimum cost 
stipulated in the deed to the purchaser of that lot. Held: Defendant’s 
motion to nonsuit was properly granted, since the negative restrictive 
covenant in respect to the minimum cost of a dwelling on the lot conveyed 
is applicable only to the lot conveyed and not to other lots in the develop- 
ment, and since plaintiff failed to show that defendant, when it conveyed 
the lot to plaintiff’s grantor, covenanted, expressly or by implication, that 
it would insert in deeds to other purchasers identical restrictive covenants 
in respect to minimum costs of dwellings on the respective lots. 


2. Same: Frauds, Statute of, § 9-— 


A building restriction is a negative easement coming within the statute 
of frauds, and cannot be shown by parol. 


APPEAL by plaintiff from Warlick, J., at May Term, 1936, of 
Forsytu. Affirmed. 

This is an action to recover damages for the breach of a negative 
restrictive covenant contained in a deed by which the defendant con- 
veyed the lot of land deseribed in the complaint to a grantee, who there- 
after conveyed said lot of land to the plaintiff by a deed containing the 
said negative restrictive covenant. 

The facts shown by the evidence for the plaintiff are as follows: 

Prior to 21 March, 1929, the defendant was the owner of a tract of 
land located immediately west of the city limits of the city of Winston- 
Salem, N. C., and lying between residential property situate on Stratford 
Road in said city and residential property owned by W. N. Reynolds, 
known as ‘‘Westview.” The defendant had caused the said tract of land 
to be subdivided into lots to be sold for residential purposes and had 
designated said property as West Highlands, No. 3. A plat of said 
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property is recorded in the office of the Register of Deeds of Forsyth 
County, in Plat Book No. 7, at page 84. 

On 21 March, 1929, the defendant sold to Francis Pepper, husband of 
the plaintiff, Lot No. 1, in Block 5 of West Highlands, No. 3, and in 
consideration of the sum of $5,000, paid to it by the said Francis Pepper, 
conveyed the said lot to him by a deed which is duly recorded in the 
office of the register of deeds of Forsyth County, in Book No. 312, at 
page 34, The said deed contains the following conditions: 

“Tt 1s covenanted and agreed that this conveyance is made subject to 
the following provisions and restrictions, which are hereby expressly 
accepted and agreed to by the party of the second part: 

“(1) The property shall be used for residential purposes only, and 
no building other than residences, except garages or outhouses for domes- 
tic purposes, shall be built on said premises for a period of 35 years 
from the date of this deed, provided this shall not apply to churches and 
schools, 

“(2) No shop, store, factory, saloon, business house, or garage for 
commercial purposes of any kind shall be erected, suffered, or licensed 
to exist on the property above described, and no hospital, asylum, or 
institution of like or kindred nature shall be erected, suffered, or licensed 
to exist on the property above deseribed, for a period of 35 years from 
the date of this deed. 

“(3) The lot herein conveyed, or any part thereof, or any interest 
therein, shall not be leased, sold, or otherwise disposed of to or be occu- 
pied by any Negro, or any person, firm, or corporation for the use of 
any Negro, within 90 years from the date of this deed. This provision, 
however, shall not apply to Negro servants in the employ of the owners 
or occupant of the property who may occupy rooms on the premises. 

“(4) No residence, or building of any kind, shall be erected on a 
frontage of less than 100 feet, no nearer to the street line than 50 feet, 
nor nearer either of said property lines than 10 feet, nor shall any garage 
or outhouse be erected nearer the street line than 100 feet until after 
the expiration of 35 years from the date of this deed. 

“(5) No swine or cattle shall be kept on the premises and no enclosure 
for swine shall be erected and maintained on the land herein conveyed, 
and no stable for cattle or other live stock shall be erected or maintained 
thereon; except horses and ponies may be kept and stabled on said prem- 
ises for pleasure purposes only, and not for hire. 

“(6) No residence shall be erected on the property described in this 
deed that shall cost less than $15,000. 

“(7) No subdivision of any lot shown on the map entitled ‘West 
Highlands, section 3,’ by sale or otherwise, shall be made for 25 years 
from the date of this deed, without the written consent of the West End 
Development Company, its successors and assigns. 
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“(8) No front fence built on said property shall exceed 3 feet in 
height, and no side fences shall exceed 3 feet in height for a distance of 
75 feet from the street line. 

(9) It is expressly understood and agreed by the parties hereto that 
this deed is accepted subject to all the foregoing covenants, conditions, 
and restrictions, that they are for the protection and general welfare of 
the community, and shall be covenants running with the land, and shail 
be binding upon the party of the second part, his heirs, executors, 
administrators, and assigns.” 

Thereafter, to wit, on 14 October, 1931, Francis Pepper, the grantee 
in said deed, conveyed the lot described therein to the plaintiff, his wife, 
by deed which is recorded in the office of the register of deeds of Forsyth 
County, in Book No. 342, at page 63. It is provided in said deed that 
the lot described therein is conveyed to the plaintiff subject to all the 
conditions, restrictlons, and covenants contained in the deed from the 
defendant to Francis Pepper, the grantor therein. 

On 1 July, 1935, the defendant sold to F. 8. Snyder and his wife, 
Sidney 8. Snyder, a lot located and included within West Highlands, 
No, 3. The deed by which the defendant conveyed said lot to the said 
I’, 8. Snyder and his wife, Sidney 8S. Snyder, contains the identical con- 
ditions, restrictions, and covenants as those contained in the deed from 
the defendant to Francis Pepper and in the deed from Francis Pepper 
to the plaintiff, except with respect to the cost of the residence which 
may be erected on the said lot. It is provided in said deed that no resi- 
dence shall be erected on the lot described in said deed that shall cost 
less than $10,000. 

Both before and after 21 March, 1929—the date of its deed to Francis 
Pepper, the grantor of the plaintiff—the defendant sold and conveyed to 
various and sundry persons lots located and included within West High- 
lands, No. 38. The deeds by which these lots were conveyed are duly 
recorded in the office of the register of deeds of Forsyth County. Each 
of these deeds contains the identical conditions, restrict:ons, and cove- 
nants as those contained in the deed from the defendant to Francis 
Pepper, and in the deed from Francis Pepper to the plaintiff, except 
with respect to the cost of the residence which may be erected on the 
lot conveyed by said deed. Such cost varies from a maximum of $30,000 
to a minimum of $8,000. Residences have been erected on said lots, 
respectively, costing not less than the minimum sum provided in the 
restrictions contained in the deed from the defendant for said lot. 

After the conveyance to them by the defendant of the lot described in 
their deed, and prior to the commencement of this action, to wit: After 
1 July, 1985, and prior to 1 November, 1935, F. S. Snyder and his wife, 
Sidney 8S. Snyder, erected on their said lot a residence which cost not to 
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exceed the sum of $13,500. This sum was not less than the sum pre- 
scribed in their deed from the defendant for said lot, as the minimum 
cost of a residence which could be erected on said lot, but is less than the 
minimum sum prescribed in the deed from the defendant to Francis 
Pepper as the cost of a residence which could be erected on the lot now 
owned by the plaintiff. 

As the result of conveyances by the defendant of lots located and 
included within West Highlands, No. 3, by deeds containing negative 
restrictive covenants with respect to the cost of residences which may 
be erected on said lots, respectively, and providing that such cost may 
be less than $15,000, and as the result of the erection by F. 8S. Snyder 
and his wife, Sidney S. Snyder, on the lot conveyed to them by the 
defendant of a residence which cost less than $15,000, the value of the 
lot in West Highlands, No. 3, now owned by the plaintiff, has been 
reduced by a sum not less than $2,000. 

Evidence offered by the plaintiff tending to show that prior to the 
execution by the defendant of the deed to Francis Pepper, the agent of 
the defendant who sold the lot deseribed 1n said deed to the said Francis 
Pepper, as an inducement to him to purchase such lot, told him that the 
defendant would include in deeds subsequently executed by the defendant 
for lots in West Highlands, No. 3, a restriction that no residence should 
be erected on said lots costing less than $15,000, upon objection by the 
defendant, was excluded by the court, and plaintiff duly excepted to such 
exclusion. 

Evidence offered by the plaintiff tending to show that subsequent 
to the execution of said deed, the vice-president of the defendant re- 
quested Francis Pepper to execute a paper writing providing that the 
minimum cost of a residence which might be erected on the lot conveyed 
by said deed should be reduced from $15,000 to a less sum, upon objec- 
tion by the defendant, was excluded by the court, and the plaintiff duly 
excepted to such exclusion, 

At the close of the evidence for the plaintiff, the defendant moved for 
judgment as of nonsuit. The motion was allowed, and plaintiff duly 
excepted. 

From judgment dismissing the action as of nonsuit, the plaintiff ap- 
pealed to the Supreme Court, assigning errors in the trial and in the 
judgment. 


Elledge & Wells and Parrish & Deal for plaintcff. 
Manly, Hendren & Womble and Thomas O. Moore for defendant. 


Connor, J. Whatever may be said with respect to the application of 
the other conditions, restrictions, and covenants contained in the deed 
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from the defendant to Francis Pepper, to lots located and included 
within West Highlands, No. 3, and subsequently conveyed by the de- 
fendant to other grantees, it cannot be held that the negative restrictive 
covenant contained in sald deed, with respect to the minimum cost of a 
residence which may be erected on the lot conveyed by said deed is appli- 
cable to any of said lots except that conveyed by said deed. It does not 
appear upon the face of the deed that the defendant bound itself to 
Impose upon other lots which it should subsequently convey a restriction 
uniform with the restriction in said deed with respect to the minimum 
cost of a residence which might be erected on said lots, respectively. 
The contrary appears, not only from the language of this deed, but also 
from an inspection of other deeds which the defendant executed both 
before and after the execution of said deed. For this reason, the prin- 
ciple invoked by the plaintiff, as stated in Homes Company v. Falls, 184 
N. C., 426, 115 8. E., 184, and restated in Bailey v. Jackson, 191 N. C,, 
61, 131 S. E., 567 (see 18 C. J., 894), is not applicable in the instant 
case. See Slephens Company v. Binder, 198 N. C., 295, 151 S. E., 639; 
Ivey v. Blythe, 198 N. C., 705, 188 S. E., 2; Davis v. Robinson, 189 
N.. C., 589,127 Se E., 697. 

The evidence offered by the plaintiff for the purpose of showing that 
the defendant had agreed with Francis Pepper, before the execution of 
its deed to him, as an inducement to him to purchase the lot described 
in his deed, that it would include in its deeds for lots located and 
included within West Highlands, No. 3, the identical negative restric- 
tive covenant as that contained in his deed, with respect to the cost of 
residences which might be erected on said lots, was properly excluded 
by the court. 

A building restriction is a negative easement, and cannot be shown by 
parol. It is within the statute of frauds. Davis v. Robinson, 189 
N. C., 589, 127 8. E., 697. 

There is no error in the judgment dismissing this action as of nonsuit. 
The evidence for the plaintiff failed to show that the defendant, when it 
conveyed the lot now owned by the plaintiff, covenanted, expressly or 
by implication, with its grantee, his heirs and assigns, that it would in- 
clude in all deeds which it might subsequently execute, conveying lots 
located and included within West Highlands, No. 3, a ecvenant for the 
benefit of its said grantee, his heirs and assigns, with respect to the 
minimum cost of residences which might be erected on said lots. For 
this reason, the judgment is 

Affirmed. 
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GLADYS DUBE, By Her Next FRIEND, ED WOODY, y. JOSEPH B. 
JOHNSTON, 


(Filed 27 January, 1987.) 


1. Guardian and Ward § 3—Clerk is without authority to appoint guardian 
for minor having estate and residence in another county. 


A minor residing with her mother and having an inherited fund de- 
posited in a bank in the city of her residence, was committed to an orphan- 
age by the clerk of the court of that county. Upon her discharge from 
the orphanage after a number of years, she was returned to her mother, 
who still resided in the city and county in which the commitment was 
made. The orphanage was located in another county, and the superin- 
tendent of the orphanage had himself appointed guardian by the clerk 
of that county, received the funds belonging from the minor from the 
bank, and disbursed same in defraying the expenses of the minor for 
maintenance in the orphanage. Held: The appointment of the guardian 
by the clerk of the county in which the orphanage was located was void, 
N. C. Code, 2150, since it appeared that the minor was a resident of 
another county and that her estate was located in such other county, and 
in a suit by the minor by her next friend, the minor is entitled to recover 
from the superintendent the funds of her estate disbursed by him. 

2. Infants § 1— 

An unemancipated infant, being non sui juris, cannot of his own voli- 

tion select, acquire, or change his domicile. 


Appear by defendant from Frizzelle, J., at January Civil Term, 1936, 
of Duruam. Order signed 8 May, 1936. Affirmed. 

The judgment of the court below is as follows: 

“This cause coming on to be heard and being heard before his Honor, 
J. Paul Frizzelle, Judge presiding, and holding court in the Tenth Judi- 
cial District. The plaintiff and defendant waived a trial by a jury and 
agreed that the court should hear the evidence, find the facts, conclu- 
sions of law, and render judgment. 

“The following facts were admitted by both the plaintiff and the 
defendant: 

“1. It was admitted that the plaintiff Gladys Duke was, on 26 May, 
1922, accepted at the Barium Springs Orphanage at the age of 7 years, 
having been committed to said orphanage by an order of the juvenile 
eourt. of Durham County, North Carolina, dated 20 May, 1922, a true 
copy of which was admitted in evidence, and remained at said orphanage 
until she was discharged at the age of 16 years, and returned to the home 
of her mother about 4 June, 1931, in Durham, North Carolina. 

“9, It is admitted that the defendant J. B. Johnston, on his own 
motion, was appointed and qualified as guardian of the plaintiff Gladys 
Duke, before the clerk of the Superior Court of Iredell County, on 
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13 July, 1927, and that the United States Fidelity and Guaranty Com- 
pany executed a guardianship bond for the benefit of said ward in the 
sum of $3,000. 

“3. It is admitted that the will of Victoria Duke is recorded in Dur- 
ham County, in Book 3 of Wills, page 78, and that it was admitted to 
probate on 16 July, 1918, a true copy of the will having been admitted 
in evidence, and that by reason of said will there was deposited in the 
trust department of the Fidelity Bank, Durham, N. C., $2,705.60 for 
the plaintiff Gladys Duke, who was at that time a minor, about the age 
of three years, and that said money was in the trust department of the 
Fidelity Bank of Durham, N. C., at the time the said J. B. Johnston 
applied to the clerk of the Superior Court of Iredell County, and was 
appointed guardian by said clerk for the plaintiff Gladys Duke. 

“4, It is admitted that the said J. B. Johnston recetved from the 
Fidelity Bank and disbursed the sum of $2,705.60, and that the reports 
filed by the said J. B. Johnston with the clerk of the Superior Court of 
Iredell County stating the amount received and disbursed are correct in 
form and amount. 

“5. It 1s admitted that the money disbursed by the defendant J. B. 
Johnston was disbursed at the time and in the manner irdicated in the 
several accounts of the guardian, none of which were pursuant to orders 
of the court duly obtained. No order, in fact, was obtained. 

“§, The court further finds as a fact from the evidence that at the 
time the plaintiff Gladys Duke was committed to the orphanage by order 
of the juvenile court, that the mother of the plaintiff lived and continued 
to live in Durham County, and owned property in said county, and was 
employed, earning from $5.00 to $6.00 per week. 

“7, That it is the custom and practice of the Barium Springs Orphan- 
age to take children there without expense to the institution when they 
own property sufficient to defray their expenses, and to make charges 
against those who are able to bear their expenses; that Gladys Duke 
was admitted to the institution as a charity ward and remained there 
as such for five years before the defendant ascertained that she had a 
trust fund in the Fidelity Bank of Durham, N. C., in the approximate 
sum of $3,000, although a letter accompanying the commitment indicated 
that she had some money in said bank, and that during said period of 
five years no charges were made against said ward for her upkeep and 
maintenance. 

“8, That at the time of the appointment of the said J. B. Johnston 
as guardian by the clerk of the Superior Court of Iredell County no 
notice was given the mother of the said Gladys Duke, and the said 
Gladys Duke did not know of the appointment for more than a year 
after the appointment was made. 
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“9 That the domicile and residence of the said Gladys Duke was at 
all times in Durham, North Carolina. 

“10. That the said Gladys Duke remained at the Orphanage five 
years, without any charge for board or upkeep, before the said J. B. 
Johnston applied for the appointment of guardian and immediately 
upon the appointment received from the Fidelity Bank the sum of 
$1,550, and from time to time thereafter received the remainder of the 
corpus of the estate, and proceeded immediately to disburse the sum of 
$930.00 of the said amount, without an order of the court authorizing 
same to said orphanage for maintenance covering the period of five years 
prior to date of said appointment, and thereafter proceeded to disburse 
the funds from time to time without an order of the court until the 
entire fund was disbursed. 

“11. That the said J. B. Johnston was superintendent of the said 
orphanage, 

“12. That the reasonableness of the charge against said Gladys Duke, 
if valid, 1s not challenged. 

“Upon the foregoing admitted facts and the facts found upon the 
evidence by the court, the court holds as a matter of law: 

“1. That Gladys Duke was and remained domiciled and a resident of 
Durham County, and the corpus of her estate was situate in Durham 
County. 

“2. That J. B. Johnston had no right or authority to disburse the 
funds without an order of the court directing said disbursements, it 
being admitted that no such authority was obtained from the court. 
Therefore, said disbursements were without authority and the defendant 
and his bondsmen are liable therefor. 

“3. That Gladys Duke was a ward of the court, under the authority 
and supervision of the court; therefore, the said Gladys Duke is not 
liable to said orphanage for her support in the absence of appropriate 
orders of court having been obtained. 

“4. It being admitted by the defendant that said orphanage did not 
make any charge for support and maintenance against the said Gladys 
Duke, the court holds that the said J. B. Johnston had no right to arbi- 
trarily apply the estate of the said Gladys Duke for her support. 

“Tt was agreed by counsel for the plaintiff and the defendant that 
judgment might be signed out of term and out of the district. 

“It is therefore ordered, adjudged, and decreed that the plaintiff 
Gladys Duke recover of the defendant J. B. Johnston, guardian of 
Gladys Duke, the sum of $2,705.60, with interest on $1,550 from 20 
July, 1927, and interest on $1,155.60 from 31 July, 1933, until paid. 

“For the costs of this action, to be taxed by the clerk. 

“This 8 May, 1936. J. Paun FrizzE.r, 

Judge Presiding.” 
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The defendant excepted and assigned error to the court below, “signing 
the judgment set out in the record,” and appealed to the Supreme Court. 


Bennett & McDonald and W. 8. Lockhart for plaintiff. 
Fuller, Reade & Fuller for defendant. 


Crarxson, J. The court below, from the facts admitted and found 
from the evidence, made the following conclusions of law: (1) That 
Gladys Duke was and remained domiciled and a resident of Durham 
County, N. C., and the corpus of the estate was situate in said county. 
(2) That defendant had no right or authority to disburse the funds in 
controversy without an order of the court. (3) That Gladys Duke was 
a ward of the court, under its authority and supervision, and was not 
liable to the orphanage for her support in the absence of appropriate 
orders. (4) The orphanage did not make any charge for the support 
and maintenance of Gladys Duke, and therefore the defendant had no 
right to apply her estate for her support. We think the findings were 
supported by the evidence. 

The sole question determinative of this controversy is: Was the 
defendant Joseph B. Johnston’s appointment in Iredell County, N. C., 
as guardian of Gladys Duke valid? We think not. Gladys Duke’s 
mother lived in Durham County. The personal property of Gladys 
Duke was in Durham County. Gladys Duke was domiciled in Durham 
County when accepted at the Barium Springs Orphanage, at the age of 
7 years. She was committed to said orphanage by the juvenile court of 
Durham County, N. C., on 20 May, 1922, and remained there until dis- 
charged at the age of 16, on 14 June, 1931, when she returned to the 
home of her mother in Durham, N. C. Defendant, on his own motion, 
was appointed and qualified as guardian of Gladys Duke in Iredell 
County, N. C., by the clerk, on 13 July, 1927, the county in which 
Barium Springs Orphanage is located. 

N. C. Code, 1935 (Michie), sec. 2150, is as follows: “The clerks of 
the Superior Court within their respective counties have full power, 
from time to time, to take cognizance of all matters concerning orphans 
and their estates, and to appoint guardians in all cases of infants, idiots, 
lunatics, inebriates, and inmates of the Caswell Training School: Pro- 
vided, that guardians may be appointed either by the clerk of the Supe- 
rior Court in the county in which the infants, idiots, lunatics, or inebri- 
ates reside, or if the guardian be the next of kin of the infant or a person 
designated by him or her in writing filed with the clerk, by the clerk 
of the Superior Court in any county in which is located a substantial 
part of the estate belonging to such infants, idiots, lunatics, or inebri- 
ates.” Under chapter 467, Public Laws 1935, the above from the word 
“provided” was added to the section. 
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In Thayer v. Thayer, 187 N. C., 578 (574), it is said: “A domicile 
of choice is a place which a person has chosen for himself, but an 
unemancipated infant, being non sur juris, cannot of his own volition 
select, acquire, or change his domicile.” In re Reynolds, 206 N. C., 
276 (291). 

_ In the present case defendant acted in good faith, but without author- 
ity of law. It is well said that “hard cases are the quicksand of the 
law.” We must follow the beaten path. 

For the reasons given, the judgment of the court below is 

Affirmed. 





FRANCES W. HAGEDORN vy. HEYMAN HAGEDORN et At, 
(Filed 27 January, 1937.) 


1. Appeal and Error § 39f: Trial § 16—-Where incompetent evidence is 
stricken out, error in its admission is cured. 

In this action for alimony without divorce, C. S., 1667, plaintiff’s coun- 
sel inadvertently examined plaintiff wife in regard to defendant husband’s 
alleged adultery. Counsel, admitting the incompetency of the testimony 
under the provisions of C. S., 1801, asked that the testimony be stricken 
out, which was done by the court. Held: The error in the admission of 
the evidence was thus cured. 


2. Appeal and Error § 39}: Divorce § 13—Proof of one ground for divorce 
is sufficient under C. S., 1667. 

Where, in an action for alimony without divorce, C. S., 1667, plaintiff 
alleges two grounds for divorcee, which are both found for plaintiff by 
the jury, error in the trial in regard to one of the grounds only does not 
entitle defendant to a new trial, since the establishment of the other 
ground is sufficient under the statute. 


3. Evidence § 12—Husband or wife may voluntarily disclose confidential 
communications. 

C. S., 1801, providing that no husband or wife shall be compelled to 
disclose any confidential communication made by one to the other during 
their marriage, does not render incompetent a voluntary disclosure of 
such communications, but only precludes involuntary testimony in regard 
thereto. 


4. Divorce § 14—Wife stands in position of creditor of husband in respect 
to claim for alimony without divorce. 

In an action for alimony without divorce, the wife stands in the posi- 
tion of a creditor of her husband, and as against her claim the husband’s 
deed, absolute on its face, but intended only as security, will not avail, 
and where the grantee in the deed admits that title was placed in her 
name as security for money loaned the husband, she may not complain at 
the provision of the judgment reforming her deed so as to constitute it a 
mortgage for the debt in the amount ascertained by the jury. 
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AppraL by defendants from Rousseau, J., at June Term, 1936, of 
GUILFORD. 

Civil action for maintenance and support under C. S., 1667, and for 
counsel fees, also to sequester certain property alleged to have been con- 
veyed to feme defendant with intent to defraud plaintiff of her marital 
rights. 

The gravamen of plaintiff’s complaint is, that she and Heyman Hage- 
dorn were married 24 January, 1912; that defendant has separated him- 
self from plaintiff and has failed to provide her and the child of their 
marriage with necessary subsistence according to his means and condi- 
tion in life, and that he has been guilty of misconduct constituting causes 
for divorce; wherefore, plaintiff brings this action to have a reasonable 
subsistence and counsel fees allotted and paid or secured to her from the 
estate or earnings of her husband. 

Plaintiff further alleges that in 1981 Heyman Hagedorn purchased 
two valuable tracts of land in Greensboro and placed title thereto in the 
name of his mother, Lula Hagedorn, with the ultimate intent of de- 
frauding plaintiff of her marital rights. 

The material allegations of the complaint were denied by Heyman 
Hagedorn. 

The defendant Lula Hagedorn, answering the complaint, admitted 
that “Heyman Hagedorn caused deed to be made to this defendant . 
for the purpose of securing the replacement of moneys she had loaned 
her son.” The feme defendant thereupon set up a cross action for 
$13,061, which amount, she asserted, was secured by the conveyance of 
the property in question and evidenced by notes held by her. It was also 
in evidence that she had paid taxes on said property to the amount of 
$677.96, and likewise held her son’s note to cover this item. 

The jury returned the following verdict: 

“1, Were the plaintiff, Mrs. Frances Hagedorn, and defendant, Hey- 
man Hagedorn, lawfully married? <A, ‘Yes.’ 

“9, Did the defendant Heyman Hagedorn commit adultery with 
Aileen Bennett, as alleged in the complaint? A. ‘Yes.’ 

“3. If so, did the plaintiff Mrs. Frances Hagedorn condone the acts 
of adultery? <A. ‘No.’ 

“4, Did the defendant Heyman Hagedorn offer such indignities to the 
person of the plaintiff as to render her condition intolerable and her life 
burdensome? A. ‘Yes.’ 

“5, If so, did the plaintiff Mrs. Frances Hagedorn forgive and con- 
done the acts of the defendant Heyman Hagedorn? A. ‘No,’ 

“8, Did the defendant separate himself from his wife and fail to pro- 
vide her with the necessary subsistence according to his means and con- 
dition in life? A. ‘Yes.’ 
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“7. What amount, if any, is the defendant Mrs. Lula Hagedorn 
entitled to recover of the defendant Heyman Hagedorn? A. ‘$677.96.’ ” 

Judgment on the verdict, from which the defendants appeal, assigning 
errors. 


Herbert S, Falk for plainteff, appellee. 
Sapp & Sapp for defendant Heyman Hagedorn, appellant. 
Frazier & Frazier for defendant Lula Hagedorn, appellant. 


Stacy, C. J. In the companion case of Hagedorn v. Hagedorn, 210 
N.C., 164, 185 8. E., 768, the plaintiff sought to reach certain property 
which, 1t was alleged, her husband had placed in corporate holding to 
defeat her marital rights. Here a similar effort is made to reach prop- 
erty, title to which plaintiff alleges her husband has placed in Lula 
Hagedorn with like intent and purpose. 


HeyvMan Haceporn’s APPEAL. 


The only exceptions requiring attention on Heyman Hagedorn’s 
appeal are those directed to the plaintiff’s testimony in which she under- 
takes to speak to the subject of adultery, in support of the second issue, 
and, also, certain alleged confidential communications. 

Counsel for plaintiff freely conceded in the trial court that the exami- 
nation of his chent in support of the second issue was at first inadvertent, 
or without proper attention to C. S., 1801, which prohibits either spouse 
from testifying to the other’s adultery, and asked that the same be 
stricken out. This was done. The error was thus cured. Gray v. High 
Point, 203 N. C., 756, 166 8. E., 911; S. v. Lattimore, 201 N. C., 82, 
158 8. E., 741; Nance v. Fertilizer Co., 200 N. C., 702, 158 S. E., 486; 
Kaker v. Shoe Co., 199 N. C., 379, 154 8. E., 667; Hyatt v. McCoy, 
194 N. C., 760, 140 S. E., 807; S. v. Stewart, 189 N. C., 340, 197 8. E., 
260; In re Will of Staub, 172 N. C., 188, 90 S. E., 119. In McAllister 
v. McAllister, 84 N. C., 184, Ruffin, C. J., said: “It is undoubtedly 
proper and in the power of the court to correct a slip by withdrawing 
improper evidence from the consideration of the jury, or by giving such 
explanations of an error as will prevent it from misleading a jury.” 
He expressed the same opinion in S, v. May, 15 N. C., 328, and the 
practice has been observed since that time. S. v. Davis, 15 N. C., 612; 
S. v. Collins, 938 N. C., 564; S. v. MeNair, cbid., 628; Bridgers v. Dill, 
Ot INC. 222.1 Se By 160: oo. Crane, 1105x530, 15:8, B. 031: 
Wilson v. Mfg. Co., 120 N. C., 94, 26 S. E., 629; S. v. Lunsford, 177 
Ni Cy At, OF Se By 682 58.0, Dickerson, 189 N.C. 327, 127 SS. Ne 
256, But even if we should agree with the defendant that there was 
error in respect of the second issue, still this would not work a new trial 
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unless error were also committed in respect of the fourth issue, for in an 
action like the present, only one cause for divorce, either @ vinculo or 
a mensa et thoro, need be alleged and shown. Albritton v. Albritton, 
210 N. C., 111, 185 S. E., 762. In the instant case, the plaintiff has 
elected to make “assurance doubly sure” by alleging two causes for 
divoree—-one absolute, the other from bed and board. Either would 
have sufficed under C. S., 1667. Price v. Price, 188 N. C., 640, 125 
S. E., 264. 

Plaintiff was allowed to testify to a number of conversations with her 
husband, which, it is contended, were of a confidential nature and should 
have been excluded under authority of McCoy v. Justice, 199 N. C., 602, 
155 S. E., 452. It is provided by C. S., 1801 that “No husband or wife 
shall be compelled to disclose any confidential communication made by 
one to the other during their marriage.” This means that neither shall 
be compelled to disclose any such confidential communica‘ion, but does 
not perforce render a voluntary disclosure thereof incompetent. Nelson 
v. Nelson, 197 N. C., 465, 149 8. E., 585. 

Speaking to a similar situation in Stickney v. Stickney, 181 U. S., 
227, Mr. Justice Field, delivering the opinion of the Court, said: “The 
general rule of the common law is, that neither husband nor wife is ad- 
missible as a witness for or against each other in any case, civil or 
criminal. This exclusion, as Greenleaf says, is founded partly upon the 
identity of their legal rights and interests, and partly on principles of 
public policy, that the confidence existing between them shell be sacredly 
protected and cherished to the utmost extent, as being essential to the 
happiness of social life. But this doctrine has been modified in several 
states, In many particulars, by direct legislation upon the subject, such 
as that neither husband nor wife shall be compelled to disclose any com- 
munication made to him or her during the marriage, as in New York. 
A voluntary statement is receivable under such a statute.” 


Luta Haceporn’s APPEAL. 


The defendant Lula Hagedorn, in her answer, admits that Heyman 
Hagedorn caused title to the two lots in Greensboro to be placed in her 
name ‘for the purpose of securing the replacement of moneys she had 
loaned her son.” Thus she only claims to hold the properties as security 
for loans, and concedes that the lots belong to her son. It has been 
found by the jury, however, upon ample evidence, that her claim of 
loans is fictitious, except as to the taxes advanced. Hence, the judgment 
would seem to be without prejudice to any of her rights. Taylor v. 
Taylor, 197 N. C., 197, 148 S. E., 171; Sexton v. Farrington, 185 N. C., 
339, 117 8S. E., 172; Gentry v. Harper, 55 N. C., 177; Fahey v. Fahey, 
18 L. R. A. (N. S.), 1147, and note. She elected not to testify in the 
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ease, notwithstanding plaintiff’s evidence in denial of the genuineness of 
her supposed loans. 

The plaintiff stands in the position of a creditor of her husband. 
Walton v. Walton, 178 N. C., 78, 100 8. E., 176. As against her claim, 
the deed to Lula Hagedorn, absolute on its face, but intended only as 
security, will not avail. Loster v. Moore, 204 N. C., 9, 167 8. E., 383; 
Gulley v. Macy, 84 N. C., 484; Johnson v. Murchison, 60 N. C., 292; 
Holcombe v. Ray, 23 N. C., 340; Gregory v. Perkins, 15 N. C., 50. 

The result is that none of the exceptions can be held to work a new 
trial on either appeal. 

No error. 





HMENRY BLACKWELL INMAN vy. THE SOVEREIGN CAMP OF THE 
WOODMEN OF THE WORLD. 


(Filed 27 January, 1987.) 


1. Insurance § 3la—Policy issued without medical examination may be 
avoided for misrepresentations relating to matters other than physical 
condition of applicant even in the absence of fraud. 


The policy in suit was issued without a medical examination upon an 
application signed by insured which stated that insured had never drawn 
disability compensation or pension, had never been under observation, 
care, or treatment in any hospital, sanatorium, asylum, or similar insti- 
tion, and had not suffered any mental or physical disease, consulted a 
physician, or undergone a surgical operation in the prior five years, The 
evidence tended to show that insured had been gassed in the World War 
and drawn disability allowances from the Government, had been treated 
by physicians, and had been an inmate in a hospital for high blood pres- 
sure and other physical ailments less than five years prior to signing the 
application. Held: The application contained representations as to maft- 
ters other than the physical condition of applicant, which, being material, 
entitled insurer to avoid the policy even though the misrepresentations 
were not fraudulent, C. 8., 6460, not being determinative, since it relates 
solely to misrepresentations as to physical condition. 

2. Insurance § 31c—Knowledge of soliciting agent of misrepresentation 
in application signed by insured held not imputed to insurer. 

Knowledge of the soliciting agent of misrepresentations in an applica- 
tion for life insurance will not be imputed to insurer when the applicant 
represents in the application that the statements therein made are true 
and signs same without reading it or having it read to him and his failure 
to ascertain its contents is not induced by any fraud on the part of the 
agent. 


CLARKSON, J., concurring. 


AppraL by plaintiff from Grady, J., at September Term, 19386, of 
Brunswick. Affirmed. 
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This is an action to recover on a certificate of insurance which was 
issued by the defendant on the life of Jesse L. Inman. The certificate 
was issued on 10 October, 1934. The insured died on 12 May, 1935. 
The plaintiff is the beneficiary named in the certificate, which is for the 
sum of $1,000. 

The certificate was issued on the application of the insured, which 1s 
in writing and was signed by him. 

It is alleged in the answer of the defendant. that certain false and 
fraudulent representations as to matters which were material to its 
issuance were made by the insured in his application for the certificate, 
and that under its provisions the certificate was for that reason null and 
void at the date of its issuance. 

The plaintiff in his reply admits that the answers to certain questions 
contained in the application are false, but denies that they were fraudu- 
lent. He alleges that true answers were made by the insured to the 
questions addressed to him by the agent for the defendant, who solicited 
the application, but that said agent, without the knowledge or procure- 
ment of the insured, wrote the false answers appearing in the applica- 
tion. He admits that the insured signed his name to the application, 
but alleges that the insured did not read the application or request that 
it be read to him before he signed the same. 

The evidence at the trial tended to show that on or about 10 October, 
1934, D. M. Thompson, agent of the defendant, called at the home of 
Jesse L. Inman in Brunswick County, and there solicited him for an 
application to the defendant for insurance on his life; that the insured 
told the agent of the defendant that he wanted some insurance, but 
doubted whether he could get it; that in response to questions of the 
agent, the insured told him that he was gassed while serving as a soldier 
during the World War, that he had drawn disability allowance from the 
Government of the United States for some time, but was not then draw- 
ing such allowances; that within the past two or three years he had been 
attended by Dr. Sadler and Dr. Goley, who had treatec. him for high 
blood pressure, and that neither of said doctors was then attending him. 
The agent replied to the insured: “I think I can get you by. You don’t 
have to have a medical examination anyhow.” 

The evidence further tended to show that during the month of Sep- 
tember, 1931, the insured had been an inmate of hospitals for veterans of 
the World War at Columbia, S. C., and at Atlanta, Ga., where medical 
examinations were made of the insured, disclosing that he was then 
suffering with high blood pressure and other physical ailments resulting 
from being gassed during the World War. 

After questioning the insured, the agent of the defendant, in his 
presence, wrote the answers to the questions appearing in the applica- 
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tion at the time the application was received by the defendant at its 
home office in Omaha, Nebraska, and without reading the application to 
the insured, requested him to sign the application, which the insured did 
in his presence. 

The application as signed by the insured contains the following ques- 
tions and answers: 

“2, Are you now or have you ever drawn disability compensation or 
pension? Answer: ‘No.’ 

“6, ILave you ever been under observation, care, or treatment in any 
hospital, sanatorium, asylum, or similar institution? Answer: ‘No.’ 

“7. Have vou within the past five years suffered any mental or bodily 
disease or infirmity? Answer: ‘No.’ 

“8, [Lave you within the past five years consulted or been attended by 
a physician for any disease or Injury, or undergone any surgical oper- 
ation? Answer: ‘No.’” 

The certificate issued by the defendant on the application of the in- 
sured contains a provision as follows: 

“Tf any of the statements or declarations in the application for mem- 
bership shall be found in any respect untrue, the certificate shall be null 
and void and of no effect, and all moneys which shall have been paid, 
and all rights and benefits which have accrued on account of the certifi- 
cate shall be absolutely forfeited without notice or service.” 

At the close of the evidence, the defendant moved for judgment as of 
nonsuit. The motion was allowed, and plaintiff duly excepted. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court, assigning error in the judgment. 


Robert W. Davis and 8. B. Frink for plainttff. 
C. Ed. Taylor for defendant, 


Connor, J. When the application on which the certificate sued on in 
this action was issued, was received by the defendant at its home office 
in the city of Omaha, Nebraska, it contained representations as to mat- 
ters other than the physical condition of the applicant. These repre- 
sentations were false. For that reason C. 8., 6460, if applicable to this 
case, is not determinative of the question presented by this appeal. 

The representations were material to the issuance of the certificate. 
Bryant v. Ins. Co., 147 N. C., 181, 60 S. E., 983. For that reason, not- 
withstanding the evidence for the plaintiff which tended to show that 
the representations, although false, were not fraudulent, under the pro- 
visions of C. S., 6289, and of the certificate, the certificate is null and 
void and of no effect. There is therefore no error in the judgment dis- 
missing the action. 
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The knowledge which the evidence for the plaintiff tended to show the 
agent of the defendant who solicited the application had cf the falsity of 
the representations contained in the application at the time it was 
signed by the applicant, cannot be imputed to the defendant. Thomp- 
son v. Assurance Society, 199 N. C., 59, 154 8. E., 21. The defendant 
had the right to rely and did rely upon the statements and representa- 
tions contained in the application, which was in writing and signed by 
the applicant, at the time it was received at its home office. 

The applicant did not read the application or request that 1t be read 
to him before he signed it. His failure to do either was not induced by 
any fraud on the part of the agent. When he signed the application, he 
knew that the agent had written answers to the questions contained in it. 
He represented to the defendant that these answers were true. 

There is no error in the judgment. It is 

Affirmed. 


Cuarkson, J., concurring: In Laughinghouse v. Insurance Co., 200 
N. C., 484 (486), it is held that in the absence of fraud or collusion 
between the insured and the agent, the knowledge of the agent, when 
acting within the scope of the powers entrusted to him, will be imputed 
to the company, though the policy contains a stipulation to the contrary. 
Short vu. LaFayette Ins, Co., 194 N. C., 649; Insurance Co. v. Grady, 
185 N. C., 3848; Colson v. Assurance Co., 207 N. C., 581; Smith v. In- 
surance Co., 208 N. C., 99 (102); Thompson v. Accident Association, 
209 N. C., 678 (680); Walliams v. Ins. Co., 209 N. C., 765; Cox v. 
Assurance Society, 209 N. C., 778. 

In the present case it seems that there was such fraud or collusion as 
to take this case out of the decisions above set forth. “I think I can 
get you by” is the agent’s language, not in his employer’s interest, but 
that of the assured, and the assured knew this betrayal of the employer. 





ROBERT F. LEE y. THE EQUITABLE LIFE ASSURANCE SOCIETY OF 
THE UNITED STATES. 


(Filed 27 January, 1987.) 


Insurance § 34a—Insured’s performance of work of permanent nature, 
although handicapped by disease, held to preclude recovery on dis- 
ability clause. 

The complaint alleged that plaintiff, an employee in a eotton mill, while 
insured under « group policy, contracted bronchial asthma and became 
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totally and permanently disabled within the terms of the policy, that 
insurer failed to pass on his claim for three years, and that during this 
period plaintiff, in order to procure necessary subsistence, obtained and, 
by the periodic use of morphine, held for a period of nine months a job 
in another mill in spite of his disease. This job was obtained after 
the termination of his certificate under the group policy. Held: Defend- 
ant insurer’s demurrer to the complaint should have been sustained, it 
appearing that insured did work ‘for compensation of financial value,” 
and was not therefore totally disabled within the terms of the policy. 


AppraL by defendant from Williams, J., at September Term, 1936, of 
ALAMANCE. Reversed. 

This is an action brought by plaintiff against defendant to recover 
$1,000, pursuant to the terms of a group insurance policy contract. The 
plaintiff on or about 8 April, 1931, was employed as a textile worker in 
the mill of E, M. Holt Plaid Mills, Inc., and E. M. H. Knitting Mills, 
at Burlington, N. C. The plaintiff’s employer entered into a certain 
contract with the defendant corporation by the terms of which The 
Equitable Life Assurance Society of the United States issued group in- 
surance policies to all employees of the said E. M. Holt Plaid Mulls, 
Inc., and E. M. H. Knitting Mills. Pursuant to said contract the 
plaintiff was issued a policy of The Equitable Life Assurance Society of 
the United States, designated as No. 3084-263, for the sum of One Thou- 
sand ($1,000) Dollars. Among the provisions of said policy is the 
following: “Total and Permanent Disability Provision. In the event 
that any employee while insured under the aforesaid policy and before 
attaining age 60, becomes totally and permanently disabled by bodily 
injury or disease and will thereby presumably be continuously prevented 
for hfe from engaging in any occupation or performing any work for 
compensation of financial value, upon receipt of due proof of such dis- 
ability before the expiration of one year from the date of its commence- 
ment, the Society will, in termination of all insurance of such employee 
under the policy, pay equal monthly disability-instaliments, the number 
and amount of which shall be determined by the table of installments 
below—amount of insurance, $1,000—number of monthly disability- 
installments, 20—amount of each monthly disability-installments, $21.04. 
The first installment shall be due upon receipt of said proofs and shall 
be for the amount of monthly disability-installments accrued from the 
commencement of said total and permanent disability, and subsequent 
installments shall be paid monthly during the continuance of said dis- 
ability until the completion of said installments.” 

The plaintiff alleged in his complaint that “while employed by the 
E. M. Holt Plaid Mills, Inc., at Burlington, N. C., and while said policy 
was in force and effect, ‘this plaintiff having a portion of his weekly 
wage deducted in order to assist in payment of premiums on said pol- 
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icy,’ was taken so ill with bronchial asthma on or about the first day of 
September, 1932, that he was unable to work any longer, and has since 
sald time been totally and permanently disabled, and has been advised, 
believes, and therefore alleges that he will be totally and permanently 
disabled for life from engaging in any regular occupation or performing 
any work for compensation of financial value. That the plaintiff im- 
mediately notified the defendant of his condition and furnished a state- 
ment of Dr. F. O. Bell of Burlington, N. C., his attending physician, to 
the effect that the plaintiff was totally and permanently disabled, and 
that said condition was presumably of a permanent nature. That the 
said defendant, instead of paying the monthly installments as provided 
under the terms of said policy, extended the said period from time to 
time to observe the plaintiff’s condition, for the alleged purpose of de- 
termining whether or not said condition was of a temporary or perma- 
nent nature, without ever making any definite decision as to the probable 
permanency of this plaintiff’s physical disability, from the latter part of 
August, 1932, until 10 December, 1985, at which time the claim of this 
plaintiff under said policy was disallowed.” 

Among other things, the plaintiff alleges in his complaint that: “On 
account of his said destitute condition and the fact that the nation-wide 
depression had so destituted his relatives that they could not assist him, 
this plaintiff, in order to secure necessary subsistence upon which to 
live, and in spite of his physical disability to do so, went to the Dan 
River Cotton Mills in the city of Danville, Virginia, and applied for 
work at said mills. That this plaintiff, in order to pass the physician 
at the mills, took a dose of morphine that morning in order to attempt 
to conceal his acute asthmatic condition so that he could secure some 
food for himself, and was successful in securing employment. That by 
taking morphine regularly this plaintiff was halfway able to stay on the 
job until the latter part of November, 1934, although he had to stay out 
sometimes two and three days a week, and at other times was forced to 
stay out as much as a week on three or four different times from Jan- 
uary through the month of November, 1934, and during all of said time 
was only able to secure enough money to barely keep body and soul to- 
gether, and during all of the time of his actual employment, was labor- 
ing under great pain and terrific physical disability, all on account of 
the negligence of the defendant and its obstinate refusal to abide by and 
carry out the terms of its insurance contract hereinbefore mentioned and 
described. That in the latter part of November, 1934, the foreman at 
said mill reprimanded this plaintiff severely about a piece of cloth, and 
at the time this plaintiff, although he was doped with morphine, became 
so choked with his acute asthmatic condition that he could not reply or 
talk to his said foreman. Thereupon the said foreman immediately dis- 
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eharged him and said that this plaintiff ‘wasn’t any account nohow.’ 
That ever since the month of January, 1935, this plaintiff had to totally 
rely for the meager food, scant clothing, and medical treatment upon the 
Danville Welfare Department of the city of Danville, Virginia. That 
this plaintiff has been forced to undergo all of the excruciating pain and 
physical handicaps, as hereinbefore set out, unnecessarily, on account of 
the gross carelessness, negligence, and refusal of the defendant to abide 
by and carry out the terms of its insurance policy, as hereinbefore 
alleged.” 

The defendant demurred to the complaint, as follows: 

“1, According to the complaint, the plaintiff ceased to work for the 
E. M. Holt Plaid Mulls, Inc., the latter part of August, 1932, and that 
his insurance certificate, set forth in the complaint, expired and termi- 
nated as of 10 June, 1933, or prior to that time. That thereafter, in 
January, 1934, the plaintiff went to work for the Dan River Cotton 
Mills in Danville, Virginia, and continued in employment of said mills 
until the latter part of November, 1984, and thereby performed ‘work 
for compensation of financial value.’ That, as provided in the said 
policy, and as set forth in paragraph four of the complaint, in order to 
obtain disability benefits under the said policy 1t was necessary that the 
insured: ‘Before obtaining age 60 becomes totally and permanently dis- 
abled by bodily injury or disease and will thereby presumably be con- 
tinuously prevented for hfe from engaging In any occupation or per- 
forming any work for compensation of financial value.’ That on ac- 
count of said facts the defendant is estopped from claiming total and 
permanent disability by reason of claim made and filed by him, as 
alleged in paragraph six of the complaint. 

“2. That from the complaint, it does not appear that the plaintiff at 
the time of making the claim, and for considerable time thereafter, was 
totally and permanently disabled under the meaning and terms of said 
policy, and is therefore not entitled to the relief asked for.” 

The court below overruled the demurrer. The defendant excepted, 
assigned error, and appealed to the Supreme Court. 


J. Elmer Long, Clarence Ross, and C. Stuart Wheatley, Jr., for 
plaintiff. 
Shepherd & Shepherd for defendants. 


Crarxson, J. We think the plaintiff alleged too much in his com- 
plaint to recover on the policy in controversy, and the demurrer of de- 
fendant must be sustained. The allegations in the complaint appeal to 
the humane attitude, but we are not permitted to go beyond the terms 
of the contract. When plaintiff’s claim was disallowed, he worked from 
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January to the latter part of November, 1934, in the Dan River Cotton 
Mills and performed work “for compensation of financial value.” 

In Smith v. Assurance Society, 205 N. C., 387 (398), this Court said: 
“The evidence in all the above cases and in the present case indicates 
that the jobs were of a trifling nature. Is it possible to construe a 
policy like the present to say that a man, although death-doomed with 
tuberculosis, and having a wife and seven children needing, as the 
plaintiff testified, ‘something to eat,’ 1f he should attempt in his wasted 
condition to try in a feeble way to do trifling work, that this was a 
forfeiture of his policy? Such a holding would be contrary to the 
spirit, if not the letter, of the contract.” 

When the plaintifi’s claim was disallowed he could have at once sued 
defendant and recovered, if it was liable on the contract. He did not do 
this but took a permanent job for some nine months. The pathos is 
that innumerable men and women like plaintiff have had to work, and 
do now work, for their daily bread, handicapped by disease. The action 
is on a contract which we think the allegations of plaintiff exclude him 
from its provisions. We think the case of Thigpen v. Ins. Co., 204 
N. C., 551, determinative of this cause. In that case a “court crier” 
received $40.00 a month for his services. 

For the reasons given, the demurrer is sustained and tie judgment of 
the court below is 

Reversed. 





J. R. WHITE, ADMINISTRATOR oF SARAH ELIZABETH WHITE, MINor, 
DECEASED, v. THE CITY OF CHARLOTTE ann CHARLOTTE PARK 
AND RECREATION COMMISSION. 


(Filed 27 January, 1937.) 


1. Municipal Corporations § 12— 
A municipality is not necessarily relieved of liability as a matter of law 
for negligence proximately causing injury in the maintenance of a public 
park, even if the maintenance of the park be a governmental function. 


2. Municipal Corporations § 17: Negligence § 19a—Where evidence leaves 
cause of injury in conjecture, nonsuit is proper. 

The evidence tended to show that plaintiff’s intestate was fatally 
injured in a fall from a swing in a municipal park, that intestate and a 
companion were standing on the seat of the swing ‘pumping,’ so that 
the swing was caused to move rapidly from side to side, that the swing 
was so constructed that the links in the chain were loose and would slip 
and cause the swing to jerk when the seat had reached the maximum 
height on each side, and that while so swinging intestate was thrown or 
fell therefrom to her fatal injury. Held: The evidence fails to show 
whether intestate’s fall was the result of a jerk caused by the slipping 
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of the chain of the swing, or was the result of some inadvertence on the 
part of intestate or her companion, and defendant municipality’s motion 
to nonsuit was properly granted, since the cause of the fatal accident is a 
matter of conjecture on the evidence. 


Aprrat by plaintiff from Cowper, Special Judge, at September Term, 
1936, of MecxkLensure. Affirmed. 

This is an action to recover damages for the death of plaintiff's intes- 
tate, who died on 18 August, 1933, as the result of personal injuries 
which she suffered when she fell or was thrown from a swing in Inde- 
pendence Park in the city of Charlotte on 13 August, 1933. 

Independence Park is owned by the defendant city of Charlotte, a 
municipal corporation. It is a public park and is controlled and oper- 
ated by the defendant Charlotte Park & Recreation Commission, a corp- 
oration created by the General Assembly of this State, as an agency of 
the city of Charlotte. Independence Park and its facilities are owned, 
controlled, and operated by the defendants for use by the public, for 
purposes of recreation. The defendant Charlotte Park & Recreation 
Commission is authorized to charge and in some instances does charge 
fees for the use of certain of the facilities provided by said commission 
in Independence Park. 

It is alleged in the complaint that the death of plaintiff’s intestate, 
who was about fifteen years of age at the time she suffered her fatal 
injuries, was caused by the negligence of the defendants in failing to 
exercise reasonable care to provide for her, and others who had the right 
to use the facilities of Independence Park, a reasonably safe swing. 

It is further alleged that the swing from which plaintiff’s intestate 
fell or was thrown was defective in that the lmks which make up the 
chains in said swing were loose, causing the links to slip when the swing 
was used, and thereby to give a violent jerk, and that plaintiff’s intestate 
fell or was thrown from said swing by a jerk as she was using it. 

These allegations are denied in the answer. In further defense of 
plaintiff’s recovery in this action, the defendants allege in their answers 
that plaintiff’s intestate by her own negligence contributed to her fatal 
injuries. They also allege that Independence Park and its facilities, 
including the swing from which plaintiff’s intestate fell or was thrown, 
were owned, controlled, and operated by the defendants in the exercise 
of a governmental function, and that for that reason they are not hable 
to plaintiff in this action. 

The action was begun in the Superior Court of Mecklenburg County 
on 12 February, 1934. 

It was admitted that prior to the commencement of the action, the 
plaintiff caused notice of his claim to be served on the defendants as 
required by the provisions of the charter of the city of Charlotte, and 
that defendants denied liability and declined to allow or pay said claim. 
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At the trial, the evidence for the plaintiff tended to show that on 13 
August, 1933, while plaintiff’s intestate and a companion were swinging 
in a swing in Independence Park, plaintiff’s intestate fell or was thrown 
from the swing into a concrete ditch, and that she thereby suffered per- 
sonal injuries from which she died on 18 August, 1933; that immedi- 
ately before she fell or was thrown from the swing, ske and her com- 
panion, who were standing on the seat of the swing, facing each other, 
were “pumping,” or causing the swing by the motions of their bodies, to 
move rapidly through the air, from side to side; and thet while so using 
the swing, plaintiff’s intestate was suddenly thrown or fell from the 
swing into a concrete ditch at a distance of about 16 feet from the 
swing. 

There was evidence tending to show that the links in the chains which 
were attached to the seat, were loose, and at times while the swing was 
being used, would slip, causing the swing to give a violent jerk. There 
was no evidence, however, tending to show that plaintiff’s intestate fell 
or was thrown from the swing by a jerk, caused by the slipping of the 
links, All the evidence showed that immediately before she fell or was 
thrown from the swing, plaintiff’s intestate and her companion were 
causing the swing to move rapidly from side to side, through the air, as 
high on each side as they could. 

At the time she was injured, plaintiff’s intestate was about 15 years 
of age. She was a normal girl of that age, both physical-y and mentally. 
She had frequently used the swings in Independence Park for play and 
recreation. She knew the conditions in the park surrounding the 
swings. No charge was made by the defendants or either of them for 
the use of the swings. There were no defects in the swings. They were 
so constructed that the links in the chains were loose, and would slip, 
when the seat had reached the maximum height on each side, causing 
the swing to jerk as the seat returned to the other side. 

At the close of the evidence for the plaintiff, defencants moved for 
judgment dismissing the action as of nonsuit. The motion was allowed, 
and plaintiff duly excepted. 

From judgment dismissing the action, plaintiff appealed to the Su- 
preme Court, assigning as error the judgment dismissing the action as of 
nonsulit. 


John Newitt for plaintrff. 
Scarborough & Boyd for defendants. 


Connor, J. Conceding that Independence Park and its facilities, in- 
eluding the swing from which plaintiff’s intestate fell or was thrown 
with the result that she suffered the injuries from which she died, are 
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owned, controlled, and operated by the defendants in the exercise of a 
governmental function, and not for a corporate purpose (lthins «. Dur- 
ham, 210 N. C., 295, 186 S. E., 330; Parks-Belk Co. v. Concord, 194 
N. C., 184, 188 S. E., 599), it does not follow as a matter of law that 
defendants owed no duty to the plaintifi’s intestate and others who had 
the right to use said facilities for purposes of play or recreation, to exer- 
cise reasonable care to provide facilities which were reasonably safe, or 
that defendants would not be lable to plaintiff for a breach of such 
duty, if such breach was the proximate cause of injuries which resulted 
in the death of his intestate (Fisher v. New Bern, 140 N. C., 506, 53 
S. E., 842; Warden v. City of Grafton [W. Va.|, 128 S. E., 375). 

We are of opinion and so hold that there was no error in the judg- 
ment in this ease, dismissing the action as of nonsuit, for the reason 
that there was no evidence at the trial tending to show that the death 
of plaintiff’s intestate was caused by the negligence of the defendants or 
of either of them. If there was negligence on the part of the defendants, 
with respect to the construction of the swing, or its location in the park, 
as contended by the plaintiff, there was no evidence from which the jury 
could have found that such negligence was the proximate cause of the 
death of plaintiff’s intestate. Whether she fell or was thrown from 
the swing while she and her companion were standing on the seat, and 
“numping,’ because of a jerk which resulted from the slipping of the 
links in the chains, or because of some inadvertence on her part or on 
the part of her companion, is purely a matter of conjecture. Juries, as 
the finders of facts, ought not to be required or permitted to find facts 
on which legal hability arises, when they must conjecture what the facts 
are. In the absence of any evidence tending to show negligence on the 
part of the defendants which was the proximate cause of the death of 
plaintiff’s intestate, there was no error in the judgment dismissing this 
action. The judgment is 


Affirmed. 





STATE v. RAYMOND EARLY, ALIAS DUMMY MOORE. 
(Filed 27 January, 1937.) 


1. Criminal Law § 16—Arraignment of deaf mute and acceptance of plea 
of not guilty through interpreter held without error in this case. 

The court, upon his finding that defendant is a deaf mute, subpeenaed 
an interpreter, who after being duly sworn and after the reading of the 
indictment, interpreted and explained the indictment to defendant. After 
defendant had indicated to the interpreter that he understood the indict- 
ment, the interpreter translated the solicitor’s question of whether de- 
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fendant was guilty or not guilty, and upon a negative reply given through 
the interpreter, a plea of not guilty was entered. No contention or plea 
involving defendant’s sanity or his capacity to understand the nature of 
the crime charged or the purpose and effect of the trial, was tendered by 
defendant’s counsel. Held: There was no error on the arraignment of 
defendant or in the acceptance of his negative answer as a plea of not 
guilty. C. S., 4682. 


2. Criminal Law § 67—Supreme Court has no authority to determine 
whether clemency should be extended to a defendant. 


Where there is no error of law in the trial, the judgment appealed from 
must be affirmed, the question of whether clemency should be extended 
defendant not being determinable by the Supreme Court, but being a 
matter for the Governor if and when it shall be duly oresented to him 
for official action. 


ApPrEAL by defendant from Clement, J., at August Term, 1936, of 
Yapkin. No error. 

This is a criminal action in which the defendant was tried on an in- 
dictment for rape. 

Prior to his arraignment, it was made to appear to the court that the 
defendant is deaf and dumb. Upon so finding, the court ordered a 
subpeena to be issued for Rome C. Fortune, who was represented to the 
court to be qualified to act as an interpreter for deaf and dumb persons. 

On the arraignment of the defendant, Rome C. Fortune, who was 
present in response to the subpcena, was found by the ccurt to be quali- 
fied by training and experience to act as interpreter for the defendant 
in this action. He was thereupon duly sworn, and at the request of the 
court, acted as interpreter for the defendant on his arraignment and 
during his trial. 

The indictment appearing in the record was read to the defendant by 
the solicitor for the State, and in the presence of his counsel was in- 
terpreted and explained to him by Rome C. Fortune. After the defend- 
ant had replied in the affirmative to the question of the interpreter as to 
whether he understood the indictment and the charge made against him 
therein, the solicitor asked the defendant the following question: 

“Raymond Early, alias Dummy Moore, are you guilty of the rape and 
felony whereof you are charged, or not guilty?’ 

The defendant replied, “No,” and was thereupon put upon his trial 
on a plea of “not guilty.” 

At the conclusion of his arraignment, defendant’s counsel objected 
thereto, and duly excepted to the refusal of the court to allow his ob- 
jection. 

At the trial, the evidence for the State tended to show that some time 
between 1 and 8 o’clock, during the night of 16 August, 1936, the 
prosecutrix, a married woman, who had been asleep in a bed in her 
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home, was awakened by a man who had entered the home while she was 
asleep; that the man who awoke her threw a sheet over her head, and 
after awaking her, assaulted her on her bed; that by force and violence, 
and against her will, he had sexual intercourse with her; that her hus- 
band, who was sleeping in an adjoining room, was awakened by her 
cries, and that when he came into the room in response to her cries, was 
knocked down and rendered unconscious by the man who had assaulted 
and raped his wife; that her husband had been rendered unconscious by 
him, and while he was lying on the floor, the man again assaulted and 
yaped the prosecutrix; that there was no light in the room when the 
crime was committed, and for this reason the prosecutrix did not dis- 
cover the identity of the man who assaulted and raped her, although she 
did discover that he was a negro; and that after the man who had 
assaulted and raped her, ran from the room to the porch, where an 
electric light was burning, the prosecutrix discovered that the defendant 
was the man. The prosecutrix testified that she had known the de- 
fendant for several years; that he lives about a mile from her home. 
She informed the officers, who began an investigation of the erime in- 
mediately after its commission, about 7 or 8 o’clock the next morning, 
that the defendant was the man who had assaulted and raped her. 

The testimony of the prosecutrix both as to the commission of the 
crime and as to the identity of the defendant as the man who had com- 
mitted the crime, was corroborated by evidence offered by the State. 

The defendant did not testify as a witness in his own behalf. Evi- 
dence offered by him tended to show that he was not at the home of the 
prosecutrix at any time during the night the crime was committed, but 
that he was at his home from 11 or 12 o’clock that mght until the next 
morning when he went to his work as usual. 

The defendant was arrested by the sheriff of Yadkin County some 
time between 7 and 8 o’clock on the morning after the crime was com- 
mitted. He then claimed as his own a cap which the sheriff testified he 
had found in the room of the prosecutrix soon after the commission of 
the crime, 

The evidence for both the State and the defendant was submitted to 
the jury under a charge by the court, to which there were no exceptions 
by the defendant. 

The jury returned a verdict of “guilty of rape.” 

From judgment that he suffer death by means of asphyxiation as pre- 
scribed by statute, the defendant appealed to the Supreme Court, assign- 
ing errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Ottis J. Reynolds and George P. Pell for defendant. 
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Connor, J. It was not contended on behalf of the defendant on his 
trial in the Superior Court, nor is it contended on his appeal to this 
Court, that the defendant, because of his infirmity, was incapable of 
understanding the nature of the crime with which he was charged in the 
indictment, or the purpose and effect of his trial. No plea involving 
his capacity to plead to the indictment, or his sanity was tendered by his 
counsel. Jor this reason, the procedure approved by this Court in 8. v. 
Harris, 53 N. C., 186, was not followed by the trial court. In that case, 
upon its finding that the defendant who was charged in the indictment 
with murder, was deaf and dumb, and upon the suggestion of his counsel 
that because of his infirmity he was incapable of pleading to the indict- 
ment, the court submitted issues to the jury involving his capacity to 
plead, and his sanity at the time of the trial. After hearing evidence 
pertinent to these issues and instructions by the court, the jury answered 
both issues favorable to the contentions of counsel for the defendant. 
The court thereupon declined to proceed with the trial, and ordered that 
the defendant be confined for safe keeping. 

There was no error on the arraignment of the defendant in this action, 
nor in the acceptance by the court of his plea of not guilty. The sug- 
gestion that his negative answer to the question addressed to him by the 
solicitor, as to whether he was guilty or not guilty of rape and felony 
with which he was charged in the indictment, does not seem to call for 
comment. The negative answer of the defendant was properly accepted 
by the court as a plea by defendant of not guilty. C.S., 4632. 

Assignments of error on behalf of the defendant, based upon excep- 
tions to the admission or exclusion of testimony as evidence at the trial, 
have been carefully considered. They cannot be sustained. 

We find no error in the trial, and for that reason the judgment must 
be affirmed. Whether or not clemency should be extended to the de- 
fendant because of his infirmity, cannot be determined by this Court. 
Under the Constitution of this State, that question must be determined 
by the Governor when and if it shall be duly presented to him for official 
action. See 8. v. Jackson, post, 202. 

No error. 





ETHEL 8. HAYES et at. vy. WESTERN UNION TELEGRAPH CO. Er At. 


(Filed 27 January, 1937.) 


1. Negligence § 19b— 


A motion to nonsuit on the ground of contributory negligence may be 
allowed only when plaintiff's own evidence establishes contributory negli- 
gence and there is no conflict in the evidence as to the pertinent facts. 
C. S., 567. 
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2. Automobiles § 18c——Evidence held not to disclose contributory negli- 
gence as matter of law on part of pedestrian. 


Plaintiff’s evidence tended to show that plaintiff attempted to cross a 
street in a city in the middle of the block, with bundles in her arms, and 
that as she came from between parked cars, she was struck by a messen- 
ger boy riding a bicycle at a high rate of speed, without lights. Held: 
Plaintiff’s evidence fails to show contributory negligence as a matter of 
law, and defendant’s motion to nonsuit was correctly denied. 


AppraL by defendants from Frizzelle, J., at April Term, 1936, of 
Duruam. 

Civil actions by feme plaintiff and her husband to recover damages 
for personal injuries, loss of services, hospitalization, ete., alleged to 
have been caused by the negligence of .the defendants, consolidated and 
tried together, as both causes of action arise out of the same injury. 
Fleming v. Holleman, 190 N. C., 449, 180 8. E., 171. 

On the evening of 3 November, 1934, about 8 o’clock, the feme plain- 
tiff emerged from an A. & P. store on the south side of West Chapel Hill 
Street in the city of Durham, and started across the street, in the middle 
of the block, with bundles in her arms, and coming from between parked 
cars. At the sane time Marshall Hartsell, a messenger boy of the 
corporate defendant, came down the street riding a bicycle at a high rate 
of speed, without lights, and in violation of city ordinance, struck the 
feme plaintiff as she was attempting to cross the street, and inflicted 
serious 1juries. 

The cases were tried upon the usual issues of negligence, contributory 
negligence, and damages, and resulted in verdict and judgment for 
plaintiffs. 

Defendants appeal, assigning errors. 


Basil M. Watkins for plaintiffs, appellees. 
R. O. Everett for defendants, appellants. 


Stacy, C. J. The battleground of debate 1s whether the alleged con- 
tributory negligence of feme plaintiff should be held to bar recovery as 
a matter of law. Holton v. R. R., 188 N. C., 277, 124 8. E., 307. It 
is conceded that ordinarily the issue is for the twelve. Lincoln v. Rf. R., 
207 N. C., 787, 178 S. E., 601; Butner v. BR, R., 199 N. C., 695, 155 
S. E., 601; Smith v. R. R., 200 N. C., 177, 156 S. E., 508. See, also, 
Davis v. R. R., 187 N. C., 147, 120 S. E., 827, where the question is 
discussed at length by Hoke, J., with full citation of authorities. 

Originally, under C. S., 567, in cases to which it was applicable, there 
was considerable doubt as to whether a plea of contributory negligence— 
the burden of such issue being on the defendant—could be taken ad- 
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vantage of on a motion to nonsuit, but it is now well settled that such 
may be done when the contributory negligence of the plaintiff is estab- 
lished by his own evidence, as he thus proves himself out of court. 
Wright v. R. #., 155 N. C., 325, 71 8. E., 306; Horne v. RB. R., 170 
N.C., 645, 87 S. E., 523, and cases there cited. 

Speaking to the subject in Battle v. Cleave, 179 N. C., 112, 101 8. E., 
555, Hoke, J., delivering the opinion of the Court, said: 

“It is earnestly insisted for defendant that judgment of nonsuit should 
have been entered by reason of contributory negligence on the part of 
the plaintiff. Such a judgment has been given in rare instances on the 
grounds suggested, and where, from the proof offered in support of 
plaintiff’s cause of action, it clearly appears that his own negligence has 
been the proximate cause of the injury or one of them. Dunnevant v. 
Rh. R., 167 N. C., 232; Mitchell v. R. #., 153 N. C., 116; Strickland v. 
RR. R., 150 N. C., 4. 

“The burden of showing contributory negligence, however, is on the 
defendant, and the motion for nonsuit may never be allowed on such an 
issue where the controlling and pertinent facts are in dispute, nor where 
opposing inferences are permissible from plaintiff’s proof, nor where it 
is necessary in support of the motion to rely, in whole or in part, on 
evidence offered for the defense. Aussell v. R. R., 118 N. C., 1098; 
House v. R. R., 181 N. C., 1038.” 

Again, in Moseley v. Rk. R., 197 N. C., 628, 150 8. E., 184, Clark- 
son, J., speaking for the Court, observed: “A serious and troublesome 
question 1s continually arising as to how far a court will declare certain 
conduct of a defendant negligence, and certain conduct of a plaintiff 
contributory negligence, and take away the question of negligence and 
contributory negligence from the jury. The right of trial by jury 
should be carefully preserved, and if there is any evidence, more than a 
scintilla, it 1s a matter for the Jury and not the court.” 

The issue of contributory negligence in the instant case was for the 
jury. 

Whether the defendant’s violation of the traffic ordinance should be 
regarded as negligence per se, or only prima facie, is controlled by what 
was said in [Tinshaw v. Pepper, 210 N. C., 578; Goss v. Williams, 196 
N. C., 213, 145 S. E., 169; 9. v. Cope, 204 N. C., 28, 167 S. E., 456. 
Compare Kxum v. Baumrind, 210 N. C., 650; Kelly v. Hunsucker, ante, 
153. 

No error. 
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W. E. CASON v. J. R. SHUTE, JR., TRUSTEE, ET AL. 
(Filed 27 January, 1937.) 


1. Judgments § 4: Execution § 11— 
The procedure to attack a consent judgment on the ground that the 
party did not in fact consent thereto, and to recall execution issued 

thereon is by motion in the cause. 


2. Execution § 11—Where consent judgment does not show amount for 
which execution should issue, jury must determine controverted 
amount. 

It is error for the clerk to issue execution on a consent judgment with- 
out notice and a hearing when the amount for which execution should 
issue is not determinable from the face of the instrument, but must be 
ascertained by evidence dehors or aliunde, and a motion in the cause to 
recall the execution should be allowed until the controverted amount is 
determined by a jury. In this case the judgment provided for contribu- 
tion by other defendants upon default of any one of them and for subro- 
gation against defaulting defendant or defendants, and execution was 
issued against movant for his pro rata part of the amount charged against 
a defaulting defendant. 

3. Judgments § 1— 


A consent judgment is a contract of the parties recorded with the sanc- 
tion and permission of the court, and should be construed and dealt with 
as if the parties had entered into a written contract embodying the terms 
of the judgment. 


AppEAL by plaintiff from Rousseau, J., at October Term, 1936, of 
Union, 

Civil action to restrain execution and to vacate alleged consent judg- 
ment on ground that plaintiff did not consent thereto. 

At the October Term, 1931, Union Superior Court, judgment was 
entered in the ease of Iood, Comr., v. W. 8S. Blakeney, et al., Directors 
of the Bank of Union, ostensibly by consent, in which the defendants 
therein agreed to pay the plaintiff $40,000, the amount to be paid by 
each defendant being stipulated therein. The judgment also provided 
for contribution among the other defendants in case any should default, 
and subrogation against any defaulting defendant or defendants. 

Default having been made by one of the defendants, and contributory 
payment by the others, with the exception of W. E. Cason, execution was 
issued by the clerk against the said W. FE. Cason for the calculated 
amount of $3,482.22 with interest and costs. 

Upon the hearing, after the jury had been impaneled, the court re- 
versed its ruling as to a jury trial, asked counsel for plaintiff if the 
action might be treated as a motion in the original cause, to which coun- 
sel consented “af the court deems a motion in the original cause the 
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proper procedure,” but demanded a jury trial on the issues tendered. 
This was refused; whereupon counsel for plaintiff declined to proceed 
further and gave notice of appeal. The court thereupon proceeded “‘to 
consider the complaint and petition and other papers herein, and treat 
them as evidence in the hearing of a motion in the cause,” denied the 
same, dissolved the injunction, and dismissed the action. 

Plaintiff appeals, assigning errors. 


A. M. Stack and C. E. Hamilton for plaintiff, appellant. 
O. L. Richardson for defendants, appellees. 


Stacy, C, J. It is apparent that on the hearing the matter became 
entangled in the net of form. This ought not to deprive the parties of 
their rights. 

On the question of recalling the execution, Williams v. Dunn, 158 
N.C., 399, 74 8. E., 99; S.c., 163 N. C., 206, 79 S. E., 512, and whether 
plaintiff consented to the judgment of 1931, Morgan v. Hood, Comr., 
ante, 91, the proper procedure is by motion in the cause. Dertz v. Bolch, 
209 N. C., 202, 183 S. E., 384; Bank v. Penland, 206 N. C., 328, 178 
S. E., 845; Register Co. v. Holton, 200 N. C., 478, 157 8S. E., 483; Weir 
v. Weir, 196 N. C., 268, 145 S. E., 281; Aldridge v. Loftin, 104 N. C., 
122,108. E., 210; Long v. Jarratt, 94 N. C., 448. 

As we understand the record, the execution issued by the clerk would 
seem to be irregular, as the amount could only be determined by evidence 
dehors or aliunde. The clerk was not authorized to make this determi- 
nation, which apparently he undertook to do without notice or oppor- 
tunity to be heard. In any event, the motion to recall, until the contro- 
verted amount could be ascertained by a jury, should have been allowed. 
Stanley v. Parker, 207 N. C., 159, 176 S. E., 279. 

The judgment entered at the October Term, 1931, being a consent 
judgment, is to be construed, and accordingly dealt with, es if the parties 
had entered into a written contract, duly signed and delivered, embody- 
ing therein the terms of said judgment. Bunn v. Braswell, 189 N. C., 
135, 51 S. E., 927. It stands as the agreement of the parties, made a 
matter of record at their request, and with the permission and approval 
of the court. Speaking to the question in Welcox v. Wilcox, 36 N. C., 
36, Gaston, J., says a consent judgment “is in truth the decree of the 
parties’; and Dillard, J., in Edney v. Edney, 81 N. C., 1, defines it as 
follows: “A decree by consent is the decree of the parties, put on file 
with the sanction and permission of the court; and, in such decree, the 
parties, acting for themselves, may provide as to them seems best con- 
cerning the subject matter of the litigation.” Vaughan v. Gooch, 92 
N. C., 524. “Consent judgments are, in effect, merely contracts of the 
parties, acknowledged in open court and ordered to be recorded.” 
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Clark, C. J., in Bank v. Comrs., 119 N. C., 214, 25 S. E., 966. “A 
judgment by consent is not the judgment or decree of the court. It is 
the agreement of the parties, their decree, entered upon the record with 
the sanction of the court. It is the act of the parties rather than that 
of the court.” Brown, J., in Belcher v. Cobb, 169 N. C., 689, 86 S. E., 
600. See, also, Hillis v. Hilts, 193 N. C., 216, 1386 8S. E., 350; Bank v. 
Mitchell, 191 N. C., 190, 181 8S. E., 656; Distributing Co. v. Carraway, 
189 N. C., 420, 127 8S. E., 427; Morris v. Patterson, 180 N. C., 484, 105 
Bil: 20% Gardiner tay, 1i2 N.C. 192, 89S.  Goos I arrison v: 
Dill, 169 N. C., 542, 868. E., 518; Lynch v, Loftin, 153 N. C., 270, 69 
Di dg tos dlenry edd Naar 120 Nes 4090: (8s Fe, 1305 10. Cole 
645. 
Error. 





H. W. ANDERSON y. J. A. McRAE. 
(Filed 27 January, 1937.) 


1. Reference § 9—Court must pass upon exceptions in consent reference 
and review the evidence relevant to the findings excepted to. 

It is error for the court to refuse to pass upon exceptions to the report 
in a consent reference, or to approve the findings excepted to simply 
because they are supported by the evidence, the findings of the referee 
not being binding on the court even if supported by evidence, but it being 
the duty of the court to review the evidence and judicially determine the 
facts as established by the preponderance of the evidence, C. S., O78, 
and in passing upon the exceptions, he may affirm, amend, modify, set 
aside, make additional findings, and confirm, in whole or in part, or dis- 
affirm the report of the referee. 


2. Reference § 8— 

In the absence of exceptions to the factual findings of the referee, his 
findings are conclusive, and the case must be determined upon the facts 
found by him. 

3. Reference §8 4, 9— 

By consenting to a reference the parties waive the right to have issues 
of fact determined by a jury, C. S., 572, and the tender of issues on excep- 
tions in a consent reference may be treated as surplusage. 


AppeaL by plaintiff from Clement, J., at March Term, 1936, of 
RockiNGHAM. 

Civil action for partnership accounting, by consent referred to Jule 
MeMichael, Esq., to state the account and report the same to the court, 
together with his conclusions of law. 

Upon the coming in of the report, the plaintiff filed a number of ex- 
ceptions thereto, and “moved the court to consider and pass upon the 
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exceptions filed to the report of the referee. . . . This his Honor 
did not do. Plaintiff excepts.” 

The court modified the report in respect of two small items, and 
entered judgment: 

“Tt further appearing, with the exception of the two above items, that 
the finding of facts by the said referee, as set out in his report, was sup- 
ported by the evidence; . . . It is, therefore, adjudged , 
that the said referee’s report, except as herein above modified, be and 
the same is hereby approved and confirmed.” 

laintifl appeals, assigning errors. 
Sharp & Sharp for plaintiff, appellant. 
DF. Mayberry und llunter Kk, Penn for defendant, avpellee. 


Stacy, C. J. The record states that “his Honor did not 
pass upon the exceptions,” and in effect that he approved the factual 
findings of the referee, with two slight changes, because taey were “sup- 
ported by the evidence.” This is not in keeping with the usual practice 
in such cases. 

True, in a consent reference, upon exceptions duly filed, the judge of 
the Superior Court, in the exercise of his supervisory power and under 
the statute, C. S., 578, may affirm, amend, modify, set aside, make addi- 
tional findings, and confirm, in whole or in part, or disaffirm the report 
of a referee. Contracting Co. v. Power Co., 195 N. C., 649, 143 S. E., 
241; S. v. Jackson, 183 N. C., 695, 110 8. E., 5938; Vaughan v. Lewel- 
lyn, 94 N. C., 472. See, also, Maxwell, Comr., v. R. R., 208 N. C., 397, 
181 S. E., 248; Corbett v. R. R., 205 N. C., 85, 170 S. E., 129; Wilson v. 
Allsbrook, wbid., 597, 172 8. E., 217. This he may do, however, only in 
passing upon the exceptions, for in the absence of exceptions to the 
factual findings of a referee, such findings are conclusive, Bank v. Gra- 
ham, 198 N. C., 530, 152 S. E., 493, and where no exceptions are filed, 
the case is to be determined upon the facts as found by the referee. 
Salisbury uv. Lyerly, 208 N. C., 386, 180 S. E., 701; Wallace v. Benner, 
200 N. C., 124, 156 S. E., 795. 

Nor is it accordant with precedent for the judge of the Superior 
Court, In considering exceptions to the factual findings of a referee, to 
approve such findings simply because they are supported by the evi- 
dence. Thompson v. Smith, 156 N. C., 345, 72 S. E., 379. 

Speaking to the subject in Dumas v. Morrison, 175 N. C., 431, 95 
S. E., 795, Walker, J., delivering the opinion of the Court and pointing 
out the difference between the duties of the trial court and the appellate 
court in dealing with exceptions to reports of referees, said: 

“Tt must be remembered that a judge of the Superior Court in review- 
ing a referee’s report is not confined to the question whether there is any 
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evidence to support his findings of fact, but he may also decide that 
while there is some such evidence, it does not preponderate in favor of 
the plaintiff, and thus find the facts contrary to those reported by the 
referee. The rule is otherwise in this Court, when a referee’s report is 
under consideration. We do not review the judge’s findings, if there is 
any evidence to support them, and do not pass upon the weight of the 
evidence.” 

Again in Thompson v. Smith, supra, the same learned justice said: 
“When exceptions are taken to a referce’s findings of fact and law, 1t 1s 
the duty of the judge to consider the evidence and give his own opinion 
and conelusion, both upon the facts and the law. He is not permitted 
to do this in a her tore way, but he must deliberate and decide as in 
other cases, use his own facile ce in ascertaining the truth, and form his 
own judgment as to fact and law. This is required not one as a check 
upon the referee and a safeguard against any possible errors on his part, 
but because he cannot review the referee’s findings in any other way.” 

The proper procedure in reference cases, relative to the questions here 
presented, was succinetly stated by Davis, J., in Miller v. Groome, 109 
N. C., 148, 18 8. E., 840, as follows: “This was a reference under the 
Code, and the referec, as was his duty, reported the facts found and his 
conclusions of law separately, and he also reported the evidence upon 
which he found the facts, and, as a matter of right, either party couid 
file exceptions, appeal, and have the report reviewed by the judge os the 
Superior Court, whose duty it is to consider the exceptions ana set aside, 
modify, or confirm the report, according to his judgment, and his ruling 
upon the findings of fact 1s conclusive upon this Court, but his ruling 
upon questions of law are subject to review here. . . . It was per- 
fectly competent, upon review, if he so thought, to adopt the findings of 
fact and conclusions of law of the referee, and then they would become 
the findings and conclusions of the court; but it was error in his [onor 
to summarily dispose of the exceptions by overruling them and confirm- 
ing the report, without reviewing and passing upon them judicially.” 

It is perhaps needless to add that, in a consent reference, the parties 
waive the right to have the issues of fact determined by a ey. “Ge 
572; Carr v. Askew, 94 N. C., 194; Green v. Castlebury, 10 Na Gy, 20), 
Hence, issues tendered on the son i6ns in such a case may be treated 
as surplusage. The tender of issues is appropriate only in a compul- 
sory reference when a jury trial is demanded. Cotton Mills v. Maslin, 
200 N. C., 328, 156 S. E., 484; Booker v. Highlands, 198 N. C., 282, 
151 S. E., 685; Robinson v. Johnson, 174 N. C., 232, 93 8S. E., 743; 
Driller Co. v. Worth, 117 N. C., 515, 23 8. E., 427. 

The judgment will be vacated and the cause remanded for further 
proceedings accordant herewith. 

Error and remanded. 
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MRS. R. CLIFFORD YATES v. THOMASVILLE CHAIR COMPANY. 
(Filed 27 January, 19387.) 


1. Automobiles § 18g—Evidence held sufficient for jury on. issues of negli- 
gence and proximate cause. 


Iividence that the automobile driven by one defendant in the course of 
his employment and owned by the other defendant was being operated at 
unlawful speed at the time of the accident in suit, and that the brakes 
thereon were inadequate and not sufficient to control it, is held sufficient 
to be submitted to the jury on the issues of negligence and proximate 
cause and to overrule defendants’ motions to nonsuit. 

2. Evidence § 51—Opinion of expert on facts within his knowledge need 
not be predicated upon hypothetical questions. 

An expert may give his opinion directly on facts within his knowledge, 
and may give his conclusion or opinion on facts outside his knowledge 
upon proper hypothetical questions reciting the facts, and an exception to 
the expert testimony of a doctor who had treated and observed plaintiff 
after the accident in suit that at the time plaintiff signed the release in 
question she did not have sufficient mental capacity to understand the 
nature and effect thereof, cannot be sustained, the opinion being based on 
facts within the knowledge of the expert. 


APPEAL by defendant from Rousseau, J., at February Term, 1936, of 
Davipson. No error. 

This is a civil action to recover damages for personal injuries alleged 
to have been proximately caused by the negligence of the defendant. 
There was evidence tending to show that on 15 December, 1934, a 
Chevrolet sedan automobile in which the plaintiff was a passenger and 
which was driven by her husband on Randolph Street in Thomasville, 
while being turned into the entrance to the plaintiff’s home on the east 
side of said street, was violently struck by a truck driven by the agent 
and servant of the defendant; that the impact of the two automobiles 
threw the plaintiff out upon the street and her leg was run over by the 
truck and so Injured as to necessitate amputation. 

There was allegation and evidence that on 20 December, 1934, the 
plaintiff, in consideration of $485.00, signed a full and final release of 
all claims which she had against the defendant, and on 24 December, 
1934, plaintiff endorsed a draft sent her in compliance with the terms of 
the release. There was further evidence that at the time plaintiff 
signed such release and endorsed such draft, she did not have mental 
capacity to know what she was doing. 

The issues submitted to and answers made by the jury were as follows: 

“1, Did the plaintiff sign and execute the release introduced in evi- 
dence? Answer: ‘Yes.’ 
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“9. Did the plaintiff, at the time of the signing of the release intro- 
duced in evidence, have sufficient mental capacity to understand the 
nature and legal effect of said release? Answer: ‘No.’ 

“3. Did the plaintiff ratify the release by accepting and retaining the 
consideration thereof, after having knowledge of the nature and contents 
of said release? Answer: ‘No.’ 

“4. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“5. What damages, if any, is the plaintiff entitled to recover? 
Answer: ‘$8,000. ” 

From judgment based upon the verdict, the defendant appealed, as- 
signing errors. 


Phillips & Bower and H. R. Kyser for plaintiff, appellee. 
Don A. Walser and Sapp & Sapp for defendant, appellant. 


Scuenck, J. The appellant assigns as error the refusal of the court 
to grant its motion for judgment as of nonsuit lodged and renewed when 
the plaintiff had rested her case and at the close of all of the evidence. 
C.S., 567. These assignments of error cannot be sustained. There is 
evidence tending to show that the defendant’s truck was being operated 
at a greater rate of speed than was allowed by law, and that the brakes 
thereon were inadequate and not sufficient to control it when in use. It 
was therefore proper to submit the questions to the jury as to whether the 
defendant was negligent and as to whether this negligence was a proxi- 
mate cause ot the plaintiff’s mjuries. Vewman v. Coach Coa., 205 
N.C., 26. 

The appellant also assigns as error the refusal of the court to sustain 
its objections to certain questions and answers propounded to and made 
by witnesses for the plaintiff, relative to their opmion as to the mental 
capacity of the plaintiff at the time she signed the release of the de- 
fendant from any claims arising out of the collision between the two 
automobiles, and at the time she endorsed the draft sent her in payment 
of the release. The witnesses were the physicians who saw and treated 
the plaintiff in the hospital and were admitted experts, and were interro- 
gated and answered substantially as follows: 

“Q. Doctor, do you have an opimion satisfactory to yourself whether 
or not Mrs. Yates on 20 December, 1934, and on 24 December, 1934, had 
sufficient mental capacity to execute the release and endorse the draft, 
and to understand the nature and full extent and effect thereof ? 

TAy Have, 

“Q, What is your opinion? 

“A, She did not have.” 
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These answers were based upon the personal observation of the expert 
witnesses of the plaintiff, and come within a well-recognized exception to 
the general rule that a witness can speak only of facts within his knowl- 
edge. «As was said in Summerlin v. BR. R., 183 N. C., 551, “Suecinctly 
stated, the rule is that the expert must base his opinion upon facts 
within his own knowledge, or upon the hypothesis of the finding by the 
jury of certain facts recited in the question.” The testimony which is 
the subject of these exceptive assignments of error falls within the first 
category, as it 1s all based upon facts within the knowledge of the wit- 
nesses. iN. C. Handbook of Evidence (Lockhart), par. 204, p. 248, and 
cases there cited. See, also, Winborne v. Lloyd, 209 N. C., 483. 

A careful examination of the record discloses no reversible or pre- 
judicial error, and for that reason the judgment of the Superior Court 
must be affirmed. 

No error. 





STATE vy. WILLIAM JACKSON, 


(Filed 27 January, 1937.) 
1. Witness § 4— 
The competency of a nine-year-old girl to testify is a raatter resting in 
the sound discretion of the trial court. 
2. Criminal Law § 67— 


The jurisdiction of the Supreme Court upon appeal in eriminal cases is 
limited to matters of law or legal inference. N. C. Constitution, Art. IV, 
sec. 8. 


AppEAL by defendant from Armstrong, J., at September Term, 1936, 
of ForsyTu, 

Criminal prosecution tried upon indictment charging the defendant 
with rape, in violation of C. 8., 4204. 

Verdict: Guilty. 

Judgment: Death by asphyxiation. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Williams & Bright for defendant. 


Stacy, C. J. The prosecuting witness 1s a negro girl nine years of 
age; the defendant, a negro preacher. The testimony of the prosecutrix 
in support of the offense charged 1s positive and direct; that of the de- 
fendant in denial, equally positive and direct. The trial of the cause 
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resolved itself into a controverted issue of fact, determinable alone by 
the jury. It is a sordid story, and no useful purpose would be served 
by soiling the pages of our reports with a detailed recitation of the facts. 

The competency of the prosecutrix to testify as a witness in the case 
was a matter resting in the sound discretion of oe trial court. S. v. 
Satterfield, 207 N. C., 118, 176 S. E., 466; 8. v. Merrick, 172 N. C., 
870, 90 S. E., 257. “There being now no Aca rule as to age, and 
it being a question of capacity and of moral and religious sensibility in 
any given case whether the witness is competent, it must of necessity be 
left mainly, if not entirely, to the discretion of the presiding judge. 
S. v. Manuel, 64 N. C., 601. It may be stated, however, that a child of 
tender years ought to be admitted with great caution; and where there is 
doubt, it ought to be excluded.” Jteade, J., in S. vu. Edwards, 79 N.C, 
648. 

The testimony of Dr. II]. M. Hankins, a medical expert, offered by the 
State, “She had been penetrated. . . . Won't swear male did it. 
. . . I don’t believe an adult of normal development could have 
intercourse with the prosecutrix,” taken in conncetion with the child’s 
apparent immaturity of judgment, or slight appreciation of the effect of 
her testimony, makes the case quite an unusual one. It will doubtless 
be reviewed by the commuting authority. Our jurisdiction is lhmited to 
reviewing, on appeal, decisions upon matters of law or legal inference. 
rae ATi TV. 606: 3 “8.4. VW iateside, 200 N.C 710).1 09 So Bods 
S. v. Anderson, 208 N. C., 771, 182 8. E., 643. 

r searching Tavestiention of the record leaves us with the impression 
that no reversible error has been made to appear. 

No error. 








BERTHA T. RIERSON, ApM'x., v. E. J. HANSON er at. 
(Filed 27 January, 19387.) 


Executors and Administrators § 16—Seccured creditor must exhaust se- 
curity and file claim only for balance due after credit of proceeds of 
sale. 


The holder of a note secured by a mortgage must first exhaust the 
security and apply same on the debt, and may then file claim against the 
estate of the deceased maker only for the balance due on the note, and 
he may not file claim and receive pro rata dividend on the basis of the full 
claim. The Chancery rule, followed in receciverships and assignments for 
benefit of creditors, not being applicable, claims against an estate being 
governed by the administration laws, C. 8., 98, w hich haye been construed 
to favor the Bankruptcy rule. 
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AppEAL by Massachusetts Bonding & Insurance Company from 
Pless, J., at October Term, 1936, of MeckLenbure. 

Civil action brought by administratrix under Declaratory Judgment 
Act, ch. 102, Public Laws, 1931, to obtain advice in settlement of estate, 
and to determine controversy between secured and unsecured creditors. 

The facts are these: Plaintiff is administratrix of the estate of W. P. 
Rierson, late of Mecklenburg County, who died intestate and insolvent 
in July, 1984, leaving unsecured debts of approximately $8,500, and one 
note of $4,500, secured by deed of trust on real estate worth less than 
the amount of said debt. The Massachusetts Bonding & Insurance Com- 
pany is now the holder of said note and deed of trust. The estate con- 
sists of approximately $7,000 and the encumbered real estate, which has 
not yet been sold. The widow makes no claim for dower. 

It is the contention of the secured creditor that it should be allowed 
to prove and receive pro rata dividend on the basis of its full claim 
before resorting to its security, while the petitioner and the unsecured 
creditors contend that the secured creditor should first be required to 
exhaust its security and then prove its claim for any balance still re- 
maining or unpaid, 

There was judgment declaring that the secured creditor should “first 
exhaust the security which it holds and should then be permitted to file 
with the administratrix herein a claim against the general assets of the 
estate only for the balance remaining due after the said security has 
been applied on the said secured claim,” from which the Massachusetts 
Bonding & Insurance Company appeals, assigning error. 


J. F. Flowers and J. Louis Carter for appellant. 
McDougle & Ervin for plaintiff, appellee. 
Guthrie, Pierce & Blakeney for all other appellees. 


Stacy, C.J. Several lines of thought abound among the decisions on 
the question presently presented. The position of the secured creditor 
is supported by what is known as the Chancery rule, whue that of the 
unsecured creditors is favored by what is generally denominated the 
Bankruptcy rule. The subject is exhaustively treated in Merrill v. 
Bank, 173 U. §., 181, and in note, with full citation of the authorities 
appearing in L. R. .A., 1918 B, 1024-1042. The question here presented 
is whether the Chancery rule or the Bankruptcy rule shal. be applied in 
the settlement of an insolvent estate, where there is no cleim for dower, 
and the security is insufficient to pay the secured debt. ‘We regard the 
matter settled in favor of the Bankruptcy rule by what was said in the 
following cases: Chemical Co. v. Walston, 187 N. C., 817, 123 8S. E., 
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196; Askew v. Askew, 103 N. C., 285, 9 S. E., 646; Moore v. Dunn, 92 
N. C., 63; Creecy v. Pearce, 69 N. C., 67. 

Speaking to the point in the last cited case, Pearson, C. J., delivering 
the opinion of the Court, said: “We considered the question whether in 
the distribution of the personal estate the Roberts debt (the secured 
debt) ought to be taken pro rata on the whole debt or on the debt minus 
the amount that may be realized out of the mortgage. We are satisfied 
the latter is the true principle; . . . and we adopt the analogy in 
bankrupt cases where a creditor having collateral security is only al- 
lowed to prove the balance after exhausting the collateral security.” 

The secured creditor points out, however, that in receiverships and 
assignments for the benefit of creditors, our decisions favor the Chancery 
rule, Bank v. Jarrett, 195 N. C., 798, 143 S. E., 827; Winston v. Biggs, 
117 N. C., 206, 23 S. E., 316, and stressfully contends that one rule 
ought not to apply to an obligor, while living, and another when he is 
dead. The argument overlooks the fact that upon the death of an 
obligor the administration laws, C. S., 98, step in and determine the 
settlement of his estate. These have heretofore been construed by us to 
favor of the Bankruptcy rule. Compare Guaranty Co. v. flood, Comr., 
206 N. C., 639, 175 S. E., 135. Nothing was said in Fertilizer Co. v. 
Bourne, 205 N. C., 387, 171 S. E., 368, which militates against this 
position. 

The appropriateness of the proceeding has not been questioned. Light 
Co. v. Iseley, 208 N. C., 811, 167 8. E., 256; Walker v. Phelps, 202 
N. C., 344, 163 SS. E., 727; Trust Co. v. Lentz, 196 N. C., 398, 145 
Diy tiny, £0: 

Affirmed. 








MEMORIAL HOSPITAL v. ROCKINGHAM COUNTY. 
(Filed 27 January, 1987.) 


Appeal and Error § 52-— 


Where the judgment entered by the court after waiver of trial by jury 
does not contain sufficient facts to enable the Supreme Court to decide the 
question of law sought to be determined, the case will be remanded. 


AppeaL by plaintiff from Shaw, Emergency Judge, at September 
Term, 1936, of RockInNGHAM. 

Civil action to determine liability of plaintiff’s predecessor in title, 
Ann Penn Memorial Hospital, for ad valorem taxes assessed in 1931. 

Upon the hearing, a jury trial was waived and the parties agreed to 
submit the facts and the law to the court for determination. 

The judgment recites that after hearing the cause “upon pleadings, 
admissions, evidence, and argument of counsel,” the court being of 
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opinion that the hospital referred to in the pleadings was “not exempt 
from taxation,” entered judgment accordingly, from which the plaintiff 
appeals, assigning error. 


D. F. Mayberry and Hunter K. Penn for plaintiff, appellant. 
Brown & Trotter for defendant, appellee. 


Stacy, C. J. We deem it inadvisable to make final disposition of the 
question sought to be presented, because the record is barren of any 
factual determination. It was agreed that this should be done by the 
court, but in drawing the judgment, which was evidently prepared by 
counsel, the factual basis of the judgment was omitted. A finding of 
the facts is desirable in order that we may determine the question of law 
or legal inference which the parties wish decided. Refining Co. v. Mc- 
Kernan, 178 N. C., 82, 100 S. E., 121; Trust Co. v. Transit Lines, 198 
N. C., 675, 153 S. E., 158; S. c., 200 N. C., 415, 157 S. E., 62, and cases 
there cited. To this end, the judgment will be vacated and the cause 
remanded to the Superior Court of Rockingham County for further pro- 
ceedings as to justice appertains and the rights of the parties may 
require. 

Error and remanded. 





STATE vy. R. C. SMITH. 
(Filed 27 January, 19387.) 


1. Constitutional Law § 6c—Supreme Court will dismiss action in exercise 
of supervisory power when warrant fails to charge offense for which 
defendant was tried. 

Defendant was tried for the violation of an ordinance upon a warrant 
which was insufficient to charge the offense. An appeal was taken to test 
the constitutionality of the ordinance. Held: The Supreme Court will 
not decide the constitutional question sought to be presented, but will 
dismiss the action in the exercise of its supervisory power over proceed- 
ings of lower courts. 


2. Constitutional Law § 6b— 


The constitutionality of an ordinance will not be decided upon an 
appeal from a conviction obtained upon an invalid warvant, since the 
appeal does not properly invoke the exercise of the judicial power. 


Apprat by defendant from Harris, J., at September Special Term, 
1936, of GuILForD. 

Criminal prosecution tried upon warrant charging defendant with 
violation of traffic ordinance of city of Greensboro, to wit, “park taxi in 
block with more than two others.” 


LO 
ae 
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The ordinance alleged to have been violated provides that “Not more 
than two taxicabs owned by the same company shall be parked in one 
block at the same time,” except at established taxi stands, ete. 

Verdict: Guilty. 

Judgment: Fine of $1.00 and costs. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Shelley B, Caveness for defendant. 


Stacy, C. J. The defendant by his appeal seeks to test the constitu- 
tionality of the traffic ordinance which makes it unlawful for more than 
two taxicabs, owned by the same company, to be parked in a single block 
in the city of Greensboro at the same time. The warrant is not sufficient 
to charge a violation of the ordinance. Indeed, it charges no offense at 
all. The action will be dismissed on authority of S. v7. Beasley, 196 
N.C, 797, 147 8. E., 301, and 8S. v. Shipman, 208 N. C., 325, 166 S. E., 
208: 

It is not after the manner of appellate courts to decide constitutional 
questions except in the exercise of judicial power properly invoked. 
S.v. Williams, 209 N. C., 57, 182 8. E., 711; In re Parker, ibid., 693, 
184 8. E., 532; Newman v. Comrs., 208 N. C., 675, 182 S. E., 4538; 
Wood v, Braswell, 192 N. C., 588, 185 8S. E., 529. A warrant that 
charges no offense will not suffice for such invocation, even though its 
invalidity be observed sua sponte. WS. v. Beasley, supra. 

Action dismissed, 





W. M. LEACH, ADMINISTRATOR oF LOIS LEACH, DECEASED, 
v. FRED VARLEY. 


(Filed 27 January, 1937.) 


1. Negligence § 12—Instruction on question of contributory negligence on 
part of eight and a half years old child held without error. 

Evidence held properly submitted to jury on issue of contributory 
negligence of eight and one-half year old intestate, struck by car while 
skating in street after dark, under instruction correctly charging that 
intestate was not held to same degree of care as adult, but was required 
to exercise care and prudence according to her maturity and capacity. 


2. Negligence §§ 10, 20— 

The court is not required to charge the jury on the question of last 
clear chance when there is no pleading or evidence entitling plaintiff to 
the issue, and no request for instructions or tender of issue on the 
question. 
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3. Trial § 32— 


If a party desires more detailed instructions on different aspects of the 
evidence, he must request same by proper prayers. 


APPEAL by plaintiff from Spears, J., and a jury, at March Term, 1936, 
of Anamance. No error. 

This is an action for actionable negligence, brought by plaintiff 
against defendant to recover damages. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1, Was the plaintiff’s intestate injured by the negligence of the de- 
fendant, as alleged in the complaint? Ans.: ‘Yes.’ 

“2, If so, did the plaintiff’s intestate, by her own negligence, con- 
tribute to said injury, as alleged in the answer? Ans.: ‘Yes,’ 

“3. What damage, if any, is the plaintiff entitled to recover of de- 
fendant? Ans.: ........ e 

The court below rendered judgment on the verdict. The plaintiff 
made numerous exceptions and assignments of error, and appealed to the 
Supreme Court. 


Leo Carr, Thomas C. Carter, and John H. Vernon for plaintiff. 
Long, Long & Barrett for defendant. 


Crarxson, J. In the plaintifi’s brief the main question involved 1s 
stated as follows: “Did the court discharge its duty as directed by sec. 
564 of the Consolidated Statutes of North Carolina, in the various 
aspects of the case, as set forth in plaintiff appellant’s exceptions?” 
We think so. 

Fred Varley, the defendant, owned a 1929-model Dodge sedan auto- 
mobile, and at the time that the plaintiff’s intestate, Lois Leach, was 
killed, it was being driven by his son, Robert Varley, who was some 
nineteen years of age and living with his father. There was plenary 
evidence to the effect that the automobile was in general use for the 
pleasure and convenience of the defendant and his family, and came 
under the “family ear” doctrine, which is the settled law in this juris- 
diction. JJatthews v. Cheatham, 210 N.C., 592. Further, the evidence 
was to the effect that the automobile, at the time of the accident, was 
being driven with the express permission and consent of the defendant. 

The evidence was also to the effect that W. M. Leach, the plaintiff, 
was the father of Dorothy and Lois Leach. Dorothy was 12 years of 
age and Lois was 814 years of age. The plaintiff sent Dorothy with a 
message to a neighbor, and Lois was permitted to go with her. This 
was on 26 December, 1934, about a quarter to six o’clock in the after- 
noon, The two children were on new roller skates given them Christ- 
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mas. It was dark and the accident occurred on their way home at 
about 6:00 o’clock. Robert Varley had driven the car across the Haw 
River bridge and was proceeding on Highway No. 10, going west. The 
two children, the older one in front, were coasting down grade within 18 
inches or two feet of the northern side of the hard-surface highway, 
going east meeting Robert Varley. It was dark and the only light was 
that furnished by the death car and some other cars passing at the time. 
Dorothy was in front of Lois and as the death car approached she 
stepped up on the sidewalk, but Lois was struck and died shortly there- 
after in a hospital. Robert Varley, the driver of the car, immediately 
stopped the car he was driving some 50 steps away and went back and 
helped to take Lois to the hospital in his car. It was in evidence that 
Lois was im the third grade at school and her health was good. She 
“was a bright child, physically normal and had good grades in school.” 
She was often on the “honor roll.” The hard surface at the point of 
the accident was 18 feet wide—the shoulder on the north side of the 
highway was 4 feet wide and was used as a walkway—and the driver of 
the death car, after he left the Haw River bridge, could see for 500 feet 
ahead. The children in skating had passed pedestrians walking. The 
death car was traveling 35 or 40 miles an hour at the time of the acci- 
dent. “At the time the Varley boy came one (car) was in the act of 
passing him and the other was behind, they were meeting.” 

One of the witnesses for plaintiff, L. A. Barham, testified, in part, on 
cross-examination: “They were skating there coming and, of course, I 
observed them there, because to my mind I thought it was dangerous to 
be on skates. I thought it was dangerous for those children to be out 
there on that road skating, and that is what caused me to notice as close 
as I did. There were three cars, the lights of three cars going east, but 
one of them was right smart ahead of the other two and, of course, it 
passed me and the children before Mr. Varley’s car coming on meeting 
them. . . . There were no stationary lights along that road; no 
lights other than passing automobile hghts to light the road. There 
are no houses on either side of this road to light the road. . . . It 
looked like they were rolling down that grade, one behind the other.” 

On this evidence, and other similar evidence, the above issues were 
submitted to the jury. The jury found that the defendant was guilty 
of negligence and the plaintiff's intestate was guilty of contributory 
negligence. Of course, plaintiff has no complaint to make on the find- 
ing of the jury on the first issue of negligence. From a careful reading 
of the entire record and charge of the court, we think the whole contro- 
versy was one for the jury to determine on the issues submitted. 

In regard to what extent an infant of the age of plaintiff’s intestate 
can be guilty of contributory negligence, the court below charged the 
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jury as follows: “As to the second issue: ‘If so, did the plaintiff’s intes- 
tate by her own negligence contribute to said injury, as alleged in the 
answer?’ Gentlemen, on this issue the burden of proof is on the defend- 
ant to satisfy you by the greater weight of the evidence that plaintiff's 
intestate, Lois Leach, by her own negligence, contributed to said injury, 
as alleged in the answer. Contributory negligence is the negligent act 
of the plaintiff, or, in this case, the negligent act of plaintiff’s intestate, 
which, concurring and codperating with the negligent act of defendant, 
is the proximate cause of the injury. The same rule of due care which 
the defendant is bound to observe applies equally to the plaintiff, except 
as I shall explain to you later in the case of infants. There is really no 
distinction between negligence in the plaintiff and negligence in the 
defendant, except plaintifi’s negligence is called contributcry negligence. 
The law recognizes that contributory negligence is due to either acts of 
omission or acts of commission. In other words, the lack of diligence or 
want of due care on the part of the plaintiff, in this case the plaintiff’s 
intestate, may consist in doing the wrong thing at the time and place in 
question, or 1t may consist in doing nothing when something should have 
been done. 

“The test 1s, Did the plaintiff’s intestate fail to exercise that degree 
of care which an ordinarily prudent man would have exercised or em- 
ployed under similar circumstances, and was his failure to do so the 
proximate cause of his injury? If this be answered in the affirniative, 
plaintiff cannot recover. 

“Now, gentlemen, the evidence in this case is that plaintiff’s intestate 
was a child eight and one-half years old at the time. ‘The rule of law in 
regard to the negligence of an adult and the rule in regard to that of an 
infant of tender years is quite different. By the adult there must be 
given that care and attention for his own protection that is ordinarily 
exercised by persons of intelligence and discretion. If he fails to give it, 
his injury is the result of his own folly and cannot be visited upon 
another. Of a child of tender years less discretion is required, and the 
degree depends upon his age and knowledge. Of a child of three years, 
less caution would be required than one of seven, and of a child of seven, 
less than one of 12 or 15. The caution required is according to the 
maturity and capacity of the child, and this 1s to be determined in each 
case by the circumstances of that case. All that is required of an infant 
is that he exercise care and prudence equal to his capacity.” 

The above charge is almost in the exact language used in Alexander 
v. Stalesville, 165 N. C., pages 535-6, quoting from RA. Rf. v. Gladmon, 
15 Wall. (U. 8.), 401 (21 L. Ed., 114). The charge has been fre- 
quently approved in this jurisdiction and the Alexander case, supra, 
recently in Boykin, Administrator, v. A. C. L. Railroad Co., ante, 113. 
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The case was tried on the theory of negligence and contributory 
negligence. They were the only issues submitted and without objection. 
There was no request made by the plaintiff to the court below to charge 
on the last clear chance and no pleading or evidence entitling plaintiff 
to the issue. The court below, in a very careful charge, set forth the 
law applicable to the facts and fully complied with C. S., 564. The 
issues were ones of fact for the jury to determine. If the plaintiff 
desired, on different aspects of the evidence, more detailed instructions 
by the court below, he should have requested same by proper prayers. 
The court below, with unusual care and accuracy, set forth the facts 
and charged every material question of law applicable to the facts. 

On the entire record we find no error in law. 

No error. 





D. J. BREECE y. THE STANDARD OIL COMPANY OF NEW JERSEY, Ine. 
(Filed 27 January, 19387.) 


Cancellation of Instruments § 2— 


Plaintiff is not entitled to set aside an instrument for fraud when it 
appears that plaintiff is an intelligent man, able to read and write, and 
signed the instrument, and that there was no trick or connivance to 
prevent his reading the instrument. 


AppEAL by plaintiff from Parker, J., at September Term, 1936, of 
CuMBERLAND. Affirmed. 

This is an action brought by plaintiff against defendant to recover for 
certain rent of a filling station. The defendant set up a receipt, dated 
3/20/31, addressed to Standard Oil Co, of N. J., Charlotte, N. C., Gen- 
tlemen: “We, the undersigned, D. J. Breece, owner and lessor of that 
certain piece of property located in the city of Fayetteville, known as the 
‘Person Street Filling Station,’ and C. H. Farrell, the lessee of the said 
service station, hereby acknowledge payment from the Standard O11 
Company of rent in advance on the said Person Street Filling Station 
in the sum of $1,500.00 to be apphed on the basis of le per gallon on 
the gasoline and other motor fuel sold through the said station from 
the date that certain sublease from C. H. Farrell to Standard O11 Com- 
pany of New Jersey, dated February 27, 1931, becomes effective until 
150,000 gallons have been sold. Or otherwise refunded. It is further 
understood and agreed that the rights of the Standard Oil Company of 
New Jersey under the sublease given it by Mr. C. H. Farrell shall not 
be in any way annulled or abrogated until there has been sold through 
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this service station 150,000 gallons of ‘Standard’ gasoline and Esso, 
and that no additional rental will be required of the Standard Oil Com- 
pany of New Jersey by either Mr. C. H. Farrell or Mr. D. J. Breece, 
until after the sale of the 150,000 gallons of ‘Standard’ Gasoline and 
Esso through the station. Or otherwise refunded. 
C, H. Farre t, 
“H. Te- SAWYER, D. J. Breece. 
H. T. Sawyer.” 


The plaintiff set up the plea that the receipt was obtained by fraud 
and deceit. The $1,500 has not been paid in cash or otherwise refunded, 
or paid by the payment of 1c per gallon of gasoline. The $1,500 was 
advanced on the basis of this receipt. 

Defendant, at the close of plaintiff’s evidence and at the close of all 
the evidence, made motions in the court below for judgment as in case 
of nonsuit (C. S., 567). The motion was granted at the close of all the 
evidence. The plaintiff excepted, assigned error, and appealed to the 
Supreme Court. 


Downing & Downing and Dye & Clark for plaintrff. 
Rose & Lyon and Varser, McIntyre & Henry for defendant. 


CrarKson, J. This cause has heretofore been before this Court, 
Breece v. Ow Co., 209 N. C., 527. At p. 580 we said: “The allega- 
tions in plaintiff’s reply setting forth the fraud is well pleaded. Whether 
on a trial it can be substantiated is another question.” 

We do not think that on the trial the plaintiff’s plea of actionable 
fraud or deceit can be sustained. Plaintiff could read and write, was 
an intelligent man, had been in business for 55 years, was formerly a 
schoo] teacher, has served as United States Commissioner for 12 years, 
and now holds said office. There was no trick or connivance to prevent 
him from reading the receipt which he signed. Colt v. Kimball, 190 
N. C., 169; Dorrity v. Building & Loan Assn., 204 N. C., 698. Allega- 
tion without proof is as unavailing as proof without allegation. 

The judgment of the court below is 

Affirmed, 
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MEBANKE GRADED SCHOOL DISTRICT ann THE TOWN OF MEBANE y., 
COUNTY OF ALAMANCE anp THE BOARD OF EDUCATION OF ALA- 
MANCE COUNTY; COUNTY OF ORANGE anp THE BOARD OF EDU- 
CATION OF ORANGE COUNTY. 


(Filed 24 February, 1937.) 
1. Mandamus § 1— 


Mandamus will lie only to compel the performance of a clear legal duty 
at the instance of a party having a legal right to demand its performance. 


2. Mandamus § 2b: Counties § 10—Mandamus held to lie under facts of 
this case to compel county to assume indebtedness incurred by special 
charter district to provide constitutional school term, 

The evidence disclosed that a special charter school district, comprising 
territory lying in two counties, voted and issued bonds for a school build- 
ing and equipment, which were necessary to the maintenance of the con- 
stitutional school term in the district. that appellant county had assumed 
the indebtedness of all of its school districts with the exception of that of 
plaintiff district and three others, and that it levied a special tax in plain- 
tiff district to pay debt service for the district’s indebtedness. Jfeld: 
Under provision of the State Constitution, Art. IX, it was the duty of the 
county as an administrative agency of the State to provide the constitu- 
tional school term in the district, and plaintiff district is entitled to 
mandamus to compel the county to assume the indebtedness incurred by 
the district for this purpose, and the defense that the duty to assume the 
debt was discretionary and that mandamus does not lie to compel the 
performance of a discretionary duty is untenable, it being mandatory on 
the county, having assumed the indebtedness of some of its districts, to 
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assume the indebtedness of all its districts, and the courts having juris- 

diction in the matter to hear evidence and determine whether the indebted- 

ness was incurred by the district to provide the constitutional school term. 
3. Evidence § 47— 

Experts in the administration of public schools may testify from their 
own knowledge as to whether the expenditure of funds by a school district 
was necessary for the maintenance of the constitutional school term in 
the district. 

4. Appeal and Error § 42— 

The exclusion of opinion evidence will not be held for error when the 
proffered testimony is vague, uncertain, and immaterial, and has little or 
no probative force or value on the issues. 

5. Evidence § 38— 

Foundation for the admission of secondary evidence held sufficiently 

laid under authority of Chair Co. v. Crawford, 198 N. C., 581. 
6. Trial § 29a—Form and sufficiency of charge in general. 

Under C. 8S., 564, it is the duty of the court to charge in a plain and 
correct manner the evidence in the case and explain the law arising 
thereon, and he is required to give a correct charge on these substantive 
features without tender of prayers for instructions, but a party desiring 
a fuller explanation on some subordinate feature of the case or some 
particular phase of the testimony should aptly tender request therefor, 
and the charge in this case is held not to impinge the stetute. 

7. Appeal and Error § 39— 

A judgment will not be disturbed for error which is not prejudicial or 

material. 


AppraL by defendants from Williams, J., and a jury, at August Civil 
Term, 1986, of Anamance. No error. 

From a careful review of the record (containing some 268 pages) we 
think plaintiffs’ statement of facts substantially correct: 

“The Mebane District was created under authority of chapter 165, 
Private Laws of 1908, and operated under the provisions of that act and 
as amended by chapter 81, Private Laws of 1920, until the enactment 
of the Griffin Act by the General Assembly of 1933. 

“The Act of 1908 described the territory which constitutes the Mebane 
District, said district comprising territory lying in both Alamance and 
Orange Counties, and all the territory within the corporate limits of the 
town of Mebane. The act provided for a vote of the qualified voters of 
the district, and if a majority voted ‘for graded schools’ it should there- 
after be the duty of the board of commissioners of the counties of 
Orange and Alamance to levy, annually, a special tax cf not less than 
30e nor more than 3314c on the $100.00 valuation of the taxable prop- 
erty of the district, and upon each poll not less than 90c nor more than 
$1.00; it provided further, that all funds derived from such district 
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taxes and received for school purposes from the State and from the 
counties were to be used for the benefit of the graded schools of that 
district. 

“The act further conferred upon the board of trustees, which was self- 
perpetuating, ‘the power to establish and maintain such schools as they 
shall deem necessary.’ Chapter 81 of the Private Laws of 1920 
amended the original act by providing for the issuance of bonds by said 
school district in an amount not to exceed $75,000, upon a majority vote 
of the qualified voters of the district. . .. 

“The school site in the Mebane District was donated to the district 
and the original school building was constructed by Mr. Stephen White, 
a citizen of the district. The population grew very rapidly, and by 
1919 the school attendance had increased so much that it became neces- 
sary to provide additional school room, and the trustees built a four- 
room frame structure for temporary use and also used three Sunday 
school rooms in the Baptist church, which was located on an adjoining 
lot. About 1920, an effort was made to raise some money to build a new 
building by obtaining $40,000 or $50,000 from the State Department of 
Education and by the issuance of bonds of the district in the amount of 
$25,000. 

“These plans did not materialize, and the trustees then considered the 
construction of a new building, but finally, in the interest of economy, 
decided to retain the old building and to build an addition to it at a 
cost of $75,000. To have constructed an entirely new building would 
have cost $100,000. ‘This decision was reached prior to 1922. 

“At that time, in order to accommodate the school children of the 
district, use was being made of the four regular class rooms in the old 
building, which had been built by Mr. White, without cost to the district 
or to the county, and the auditorium on the second floor had been divided 
into four rooms by canvassed partitions; the four rooms in the tempo- 
rary frame structure were in use and three roonis in the Baptist church. 
At that time the school buildings were not equipped with water and 
sewerage, and drinking water was obtained from a neighboring lot. The 
buildings were heated by stoves and the old building was ‘a dangerous 
fire trap.’ 

“Pursuant to the authority conferred by chapter 81 of the Private 
Laws of 1920, a bond election was held in the Mebane District with the 
result that the issuance of bonds was authorized. Mr. Chester Masslich, 
a New York bond attorney, was employed to supervise the election and 
the issuance of the bonds. A competent architect was employed to pre- 
pare the plans, and when bids were received the lowest bids ran in excess 
of $80,000. Later, the board of trustees, by making certain changes in 
the plans, was able to get the lowest bidder to build the building within 
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the amount of the bond issue, consisting of eleven class rooms on the 
first and second floors with an auditorium and an unfinished basement, 
the building being of standard brick construction. The new building 
was an addition to the old building, and in order to maintain the first 
floor level of the old building it was possible to provide space in the 
basement of the new building for five class rooms, but there was not 
money available to finish the basement rooms. 

“At that time the community was growling very rapidly, and it was 
believed that the additional space in the basement would be needed in 
the near future. All of the proceeds from the sale of the bonds were 
used in the construction of the building, but there was not enough money 
to pay for the building and its equipment. The auditorium curtain and 
stage setting were bought with money raised by the Parent-Teacher 
Association and donated to the school. Approximately $2,000 in addi- 
tion to the proceeds of the bonds was raised from subscriptions and 
entertainment. No additional land was purchased. The trustees bor- 
rowed, personally, about $4,000 from a local bank to build a teacherage. 

“The building was extremely plain with no ornaments whatsoever and 
all of the space utilized. For the school year 1922-23 the total enroll- 
ment in the school was 557; in 1923-24, 576; in 1925-26, 570; from 
1926 to 1933 the enrollment was approximately 550, and for the year 
1933-34, was 602; and for the year 1935-36, 697. Before the new build- 
ing was erected no children were admitted to the schools who lived out- 
side of the district, but after it was erected a few were admitted and 
these were charged tuition. 

“The contract price for the building was $72,000, including the heat- 
ing plant, but excluding all equipment, the lighting, and the excavation. 
The auditorium in the new building seats 750 people on the main floor 
and 280 in the baleony. It was frequently used to its capacity. 

“The bonds were sold for a small premium—-approximately $1,000. 
Thereafter, each year the county commissioners of Alamance and 
Orange Counties levied and are still levying a special tax of 12¢ on the 
$100 valuation to meet the debt service on the bond issue. The county 
of Alamance collected these taxes and the checks or vouchers stated the 
purpose of the levy by reciting, ‘To apply on bond issue $75,000 dated 
February 1, 1922.’ Of the total bond issue, $57,000 is still outstand- 
ing—$2,000 of this amount being in default with interest due from 
February 1, 1934, and the interest is due on the remaining $55,000 from 
February 1, 1936 (the findings of fact made by the court). 

“Beginning with the year 1933, the special tax in the Mebane District 
for school maintenance was abandoned, as required by the Grifin Act, 
but the counties of Alamance and Orange continued to levy the 12c tax 
for debt service. The Mebane District received no financial contribu- 
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tion from the counties of Alamance or Orange for debt service purposes 
prior to 1927, but beginning with 1927 and continuing to the present 
time, it has received its per capita allotment of the county-wide tax 
levied for school debt service. The county assumed all of the debts of 
the local school districts of Alamance County, whether they were repre- 
sented by bonds or by loans made by the State Literary Fund or by 
loans made by the State Building Fund, and in each annual audit of the 
county made for the year 1932 and continuing through 1935, all of said 
indebtedness was shown as county indebtedness. Prior to 1932, there 
were a number of local tax districts in Alamance County in which a 
local tax was levied, but beginning with the fiseal year July 1, 1933, 
all these local taxes were abandoned except in the special districts of 
Mebane and Burlington. Beginning with the year 1983, the records of 
the county show that all the debt service requirements of all the local 
tax districts in Alamance County, other than the four charter districts 
of Mebane, Burlington, Haw River, and Graham, have been paid out of 
the county’s general school fund, and that the special charter districts 
have, since said time, received the per capita allotment of the county- 
wide levy for debt service. 

“The county commissioners prepared a refunding plan in 1933, im 
which the total indebtedness of the county and the indebtedness of each 
incorporated town in the county is shown, and in which it was stated 
that the school district indebtedness assumed by the county amounted to 
$247,650. In 1932, the total special tax levy in the Mebane District was 
41¢c, and in that year there were 17 other special tax districts in which 
local levies were made. For the year 1932, the county-wide debt service 
tax rate was .172. The following year, 1933 (the first vear under the 
Grifin Act), the county-wide school debt service tax was .205, and in 
that year no levy was made in any of the other 17 special school tax 
districts except Burlington and Mebane, and all debt service require- 
ments of all other districts of the county were paid out of the county- 
wide debt service levy; and that practice has been followed thereafter. 

“On July 3, 1933, the county board of education of Alamance County, 
by resolution regularly adopted and recorded in its minutes, endorsed 
and transmitted to the board of county commissioners its approval of 
the proposal of the board of trustees of the Mebane School District to 
surrender to the county all of the assets of the district upon condition 
that the county assume the outstanding bonded indebtedness. This 
resolution listed the current assets at $15,717.86, current liabilities at 
$10,929.66, capital assets at $120,413.68, and capital liabilities at $62,- 
194.72. It was stipulated by counsel that the records of the proceedings 
of the board of county commissioners of Alamance County, since July 38, 
1933, do not show any action, having been taken on the foregoing reso- 
lution of the county board of education. 
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“Evidence showing that the building, site, and equipment of the 
Mebane District were necessary for the conduct of the constitutional 
public school term— 

“Four of the six members of the board of trustees of the Mebane 
District are still living, and each of them testified that they had personal 
knowledge of the school conditions prevailing in the Mebane District at 
the time of the expenditure from the proceeds of the $75,000 bond issue; 
that they knew the number of pupils enrolled, the number of teachers 
employed, the space available for school purposes, the condition of the 
building, the growth of the community, and other relevant facts; and 
each testified that in his opinion the building, equipment, and site were 
reasonably necessary for the conduct of the constitutional school term in 
that district. In addition to these witnesses, W. F. Credle, qualified 
expert, who has been employed by the State Department of Public In- 
struction since July 1, 1921; Mr. J. Henry Highsmith, director of edu- 
cational inspection service of the State Department of Public Instruc- 
tion, and also an expert, and Dr. A. M. Proctor, a member of the faculty 
of Duke University, who was for six years a director of the division of 
county school organization of the State Department of Education, and 
also an expert, all testified of their personal knowledge of the Mebane 
District building, equipment, and site, and that in their opinion all were 
necessary at the time acquired and are still necessary for the conduct of 
the constitutional school term for the children of that clistrict. 

“The jury found, in answer to the issues submitted, that the building, 
site, and equipment, at the time acquired, were essential and necessary 
for the conduct of the constitutional school term, and that they are now 
reasonably essential and necessary. Neither Orange County nor Ala- 
mance County have ever provided in said Mebane Dis‘rict any school 
facilities whatsoever.” 

The judgment of the court below was as follows: “This cause coming 
on to be heard at this term before the undersigned judge presiding, and 
the defendants having demanded a trial of the issues of fact arising 
upon the pleadings by a jury, a jury was duly impaneled and answered 
the issues as follows: 

“<1, Have the counties of Orange and Alamance or either of them 
provided necessary school buildings and equipment for the conduct of 
the constitutional six months school term for the children of the Mebane 
Graded School District? Ans.: “No.” 

“<9. Did the plaintiff Mebane Special Charter or Graded School Dis- 
trict issue and sell $75,000 of bonds for the purpose of providing sites, 
buildings, and equipment for the schools conducted and operated within 
said district, as alleged in the complaint? Ans.: “Yes.” 
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“ "3, If so, was the debt of the Mebane Special Charter or Graded 
School District represented by said bonds lawfully incurred at the time 
of their issuance? Ans.: “Yes.” 

“ “4. Were the proceeds of said bonds used by the said plaintiff for 
the purpose of providing sites, buildings, and equipment for the schools 
conducted and operated within its district, as alleged in the complaint? 
Ans.: “Yes.” 

“5, What amount of the said bonds and interest thereon so issued 
and used by said plaintiff are still outstanding and unpaid? JAns.: 
“$57,000.” 

“ “6, Are the buildings, equipment, and school facilities acquired by the 
Mebane Graded or Special Charter School District now being used for 
the conduct of the constitutional six months school term in said district ? 
Ans.: “Yes.” 

“"7, Were the sites, buildings, and equipment acquired, constructed, 
and used by the plaintiff Mebane Special Charter or Graded School 
District reasonably essential and necessary for the conduct and operation 
of the six months school term at the time the said sites, buildings, and 
equipment were acquired and constructed, as contemplated by Article 
IX, section 3, of the Constitution for the State of North Carolina, and 
the statutes enacted pursuant thereto? Ans.: “Yes.” 

“ “8. Are the school buildings, school sites, and facilities of the Mebane 
Graded or Special Charter School District reasonably necessary for the 
conduct of the constitutional six months school term for said district? 
Ans.: “Yes.” 

“9. Did the defendants, in the year 1933 or theretofore, assume the 
payment of bonds and interest thereon issued and sold by other local 
taxing school districts in Alamance County, as alleged in the complaint ? 
Ans.: “Yes.” 

“10, Are the plaintiffs estopped by their course of conduct and deal- 
ings from asserting their claim and demand that the defendants assume 
the payment of their bonded indebtedness, as alleged in the answer? 
Ans.: “No.” 

“11, Did the plaintiffs waive their right by their course of conduct 
and dealings to demand that the defendants assume the payment of its 
bonded indebtedness, as alleged in the answer? <Ans.: “No.” 

“12, Is the plaintiffs’ right to maintain this action barred by the 
statutes of limitations in not filing their claims within two years after 
its maturity, as provided in section 442 of Consolidated Statutes, and 
not bringing their action within 3 years after their right of action 
acerued, as provided in section 441 of Consolidated Statutes and other 
statutes of limitations, as prescribed in the laws of the State of North 
Carolina, as alleged in the answer? <Ans.: “No,”’ 
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“Independently of the verdict rendered by the jury, the court, upon 
careful consideration of the evidence, finds the following facts: 

“1. That the facts found by the jury, as embraced in the issues sub- 
mitted to the jury, are found to be true and correct. 

“2, That the bonded indebtedness of the Mebane Graded School Dis- 
trict or Special Charter District in the principal sum of $75,000, with 
interest as hereinbefore stated, represents the unpaid balance of the 
original bonded indebtedness in the principal sum of $75,000, repre- 
sented by seventy-five bonds in the denomination of $1,000 each, and due 
and payable as follows: $2,000 annually 1 February, 1925, to 1 Febru- 
ary, 1938, inclusive; $3,000 annually 1 February, 1929, to 1 February, 
1947, inclusive; $4,000 annually 1 February, 1948, to 1 February, 1952, 
inclusive. | 

“3, That both the county board of education and the county commis- 
sioners of Alamance County have, since 1922, known that the Mebane 
Graded School or Special Charter School District had issued said bonds 
in the principal sum of $75,000, and the county commissioners have 
annually levied a tax in said school district for the payment of debt 
service on account of said bonds, and for other school expenses. That 
beginning with the year 1933 the county commissioners of Alamance 
County have levied a tax rate of 12c¢ in said special school district for 
the sole and exclusive purpose of paying the debt service on said bonded 
indebtedness. That the board of education of Alamance County has 
received annually an audit of the financial affairs of said Mebane Graded 
or Special Charter School District, and has also received a budget from 
said district, which audits and budgets have disclosed the debt service 
requirements of said school district on account of said indebtedness, and 
the county of Alamance, in remitting collections of taxes levied in said 
school district, has recognized the existence of said bonded indebtedness 
by stating on the vouchers, delivered in payment of said taxes, that cer- 
tain of said taxes were collected on account of said bonded indebtedness. 

“4, That the defendants county of Orange and the board of education 
of Orange County were properly served with summons in this action, 
and with copy of the complaint. That neither of said defendants have 
filed answer or other pleadings. 

“Upon the verdict of the jury and the additional findings of fact made 
by the court, the court being of the opinion that the plaintiffs are 
entitled to the writ of mandamus requiring the defendants Alamance 
County and Orange County to assume and pay the bonded indebtedness 
of the Mebane Graded School or Special Charter District, as prayed in 
the complaint. 

“It 1s now therefore ordered, adjudged, and decreed that the counties 
of Alamance and Orange shall forthwith assume and pay the bonded 
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indebtedness of the Mebane Graded School or Special Charter District 
in the principal sum not exceeding $57,000, with interest on $55,000 
from 1 February, 1936, and on $2,000 from 1 February, 1934, as and 
when the same matures and becomes payable. 

“Tt is further ordered, adjudged, and decreed that the counties of 
Alamance and Orange shall not make any levy or collection of taxes 
exclusively in said Mebane Graded School or Special Charter District 
for the purpose of paying said indebtedness, or any part thereof, and 
the property owners in said district are relieved of the payment of any 
tax which might otherwise be levied in said district exclusively for the 
year 1936, or any subsequent year, on account of said debt, and said 
debt and interest thereon shall be paid by the counties of Alamance and 
Orange out of their respective revenues lawfully provided for that pur- 
pose. This judgment shall not affect the right of the counties of Orange 
and Alamance and said Mebane Graded School or Special Charter Dis- 
trict to collect all taxes levied exclusively upon the property in said 
district for the year 1935, or any prior year, for the purpose of provid- 
ing revenue for the payment of said debt and interest. The defendants 
will pay the costs of this action, to be taxed by the clerk. This 7 
August, 1936. Oxrawson L. WILLiAMs, 

Judge Presiding.” 


The defendant, County of Alamance and the Board of Education of 
Alamance County, made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The necessary facts and law 
applicable thereto will be set forth in the opinion. 


Thos. C. Carter and Brooks, McLendon & Holderness for plaintiffs. 
Rhodes & Shoffner and Long, Long & Barrett for defendants. 


Criarxson, J. The prayer of the complaint indicates the controversy : 
“Plaintiffs pray that a writ of mandamus be issued against the counties 
of Alamance and Orange, and the boards of education of said counties, 
demanding them to forthwith assume the payment of the school building 
and equipment indebtedness of the plaintiffs, and requiring the defend- 
ants, counties of Alamance and Orange, to levy such county-wide ad 
valorem tax upon the taxable properties within the counties as may be 
necessary to pay such indebtedness and interest thereon when the same 
becomes due and payable, and further requiring the defendants, counties 
of Alamance and Orange, to proceed to collect through its authorities 
the said taxes so levied, . . . and such other and further relief as 
they are entitled in law and equity.” 

The defendants denied the material allegations of the complaint, and 
contended they acted in good faith and in their discretion, and mandamus 
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would not lie. The defendants, county of Orange and the board of 
education of Orange County, were both duly served with summons and 
copies of the complaint, but neither filed an answer or other pleadings. 
Therefore, there is no controversy as to the judgment against them. 
This appeal alone concerns the county of Alamance and the board of 
education of Alamance County. 

The defendants, at the close of plaintiffs’ evidence and at the close of 
all the evidence, made motions in the court below for dismissal of the 
action and for judgment as in case of nonsuit. C.S., 567. The court 
below refused these motions and in this we see no error. 

The defendants, in their question one, ask: “Did the court err in over- 
ruling defendants’ motion to dismiss this action, and in overruling their 
motions for judgment as of nonsuit, for the reason tha: the question as 
to whether or not the board of commissioners may include in the debt 
service fund in the budget the indebtedness of the Mebane School Dis- 
trict is within the discretion of the board of commissioners of the defend- 
ant Alamance County, and mandamus is not the proper remedy and will 
not lie without the allegations and proof of abuse of such discretion?” 
On this record, we cannot agree with the contention of defendants. 

In Person v. Doughion, 186 N. C., 728 (724), it is said: “Mandamus 
lies only to compel a party to do that which it is his duty to do without 
it. It confers no new authority. The party seeking the writ must have 
a clear legal right to demand it, and the party to be coerced must be 
under a legal obligation to perform the act sought to be enforced. 
Missourt v. Murphy, 110 U.S., 78; Wethers v. Comrs., 163 N. C., 341; 
Edgerton v. Kirby, 156 N. C., 847; Betts v. Raleigh, 142 N. C., 229.” 
Umstead v. Board of Elections, 192 N. C., 189; Braddy v. Winston- 
Salem, 201 N. C., 301; Hammond v. Charlotte, 206 N. C., 604; Stone 
v. Comrs., 210 N. C., 226; Allen v. Carr, 210 N. C., 513 (519). 

This action was instituted by Mebane Graded School District and the 
town of Mebane, for the purpose of obtaining a writ of mandamus 
requiring the defendants to assume the payment of the bonded indebted- 
ness of the Mebane Graded School District, alleged to have been incurred 
by it for the purpose of providing school buildings, sites, and equipment 
within the said special charter district necessary for the operation of the 
six months school term. 

In Julian v. Ward, 198 N. C., 480 (482), is the following: “Under 
Article IX, ‘Education,’ in the Constitution of North Carolina, we find 
the following sections: ‘Section 1. Religion, morality, and knowledge 
being necessary to good government and the happiness of mankind, 
schools and the means of education shall forever be encouraged. Sec. 2. 
The General Assembly, at its first session under this Constitution, shall 
provide by taxation and otherwise for a general and uniform system of 
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publie schools, wherein tuition shall be free of charge to all the children 
of the State between the ages of six and twenty-one years. And the 
children of the white race and the children of the colored race shall be 
taught in separate public schools; but there shall be no discrimination 
in favor of, or to the prejudice of, either race. Sec. 8. Each county 
of the State shall be divided into a convenient number of districts, in 
which one or more publie schools shall be maintained at least six months 
in every year, and if the commissioners of any county shall fail to com- 
ply with the aforesaid requirements of this section, they shall be liable 
to indictment.’ Under these and other pertinent sections of the Consti- 
tution, it has been held in this jurisdiction that these provisions are 
mandatory. It is the duty of the State to provide a general and uniform 
State system of public schools of at least six months in every year 
wherein tuition shall be free of charge to all the children of the State 
between the ages of six and twenty-one. It is a necessary expense and 
a vote of the people is not required to make effective these and other 
constitutional provisions in relation to the public school system of the 
State. Under the mandatory provision in relation to the public school 
system of the State, the financing of the publie school system of the 
State is in the discretion of the General Assembly by appropriate legis- 
lation, either by State appropriation or through the county acting as an 
administrative agency of the State. Lacy v. Bank, 183 N. C., 873; 
Lovelace v. Pratt, 187 N. C., 686; Frazier v. Commissioners, 194 N. C., 
49; Hall v. Commissioners of Duplin, 194 N. C., 768." Castevens v. 
Stanly County, 209 N. C., 75. 

The duty imposed on the State, under Art. LX of the Constitution of 
North Carolina, is mandatory. This sacred duty was neglected by the 
State for long years, for various reasons, chiefly on account of the lack 
of means—the State having been crushed and impoverished by four 
years of war. In different parts of the State, as they became more pros- 
perous, patriotic men and women obtained acts from the General Assem- 
bly by which schools could be established for the education of the chil- 
dren of their communities—these communities being taxed for the upkeep 
and bonds issued to build schoolhouses, as was done in this case. 

On this record it appears that “The county of Alamance has assumed 
every school debt of every school district in the county except the debts 
of the special charter districts of Mebane, Haw River, Graham, and 
Burlington.” Having assumed some, we think it mandatory on the 
county commissioners to assume all, if the Mebane District building, site, 
and equipment are necessary for the conduct of the constitutional school 
term, 

In Reeves v. Board of Education, 204 N. C., 74 (77), it was said: 
“The maintenance and construction of school buildings for the six 
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months public school term being prescribed by the Constitution, the 
county commissioners could have been compelled to have provided the 
school buildings in Buncombe County as a county-wide charge, and 
could have been compelled to have provided the money therefor by the 
issuance of county-wide bonds; therefore, it would follow that if the 
various buildings in the various school districts are a county charge, it 
is proper for the county to assume this obligation which has heretofore 
been attempted by the districts. There is no sound reason why a school 
district should have to pay out of its own taxable property a debt which 
the Constitution and laws of the State impose upon the county,” ete. 

We think the whole matter has been threshed out, and against defend- 
ants’ contentions, in Hickory v. Catawba County, 206 N. C., 165 (1738-4). 
We find there the following: “When the indebtedness of ‘all the dis- 
tricts’ lawfully incurred for the necessary buildings and equipment is 
taken over for payment by the county as a whole, the local districts are 
relieved of their annual payments. Sec. 5599. This is not a problem 
to be solved by the defendants in the exercise of their discretion, or one 
in the solution of which the courts are shorn of jurisdiction. The exer- 
cise of jurisdiction implies the right to hear evidence on the question 
whether buildings and equipment of certain types are essential to the 
operation of the schools, and as the witnesses who testified as to these 
buildings were qualified to speak, the exceptions addressed to the admis- 
sibility of their testimony cannot be sustained. . . . It is suggested 
that relief cannot be obtained by mandamus, The writ, issuing from a 
court of competent jurisdiction, is directed to a person, officer, corpora- 
tion, or inferior court commanding the performance of a particular duty 
which results from the official station of the party to whom it is directed 
or from operation of law. It is a writ of right to which everyone is 
entitled when it is appropriate process for enforcing a demand. Burton 
v. Furman, 115 N. C., 166; Lowery v. School Trustees, 140 N. C., 33. 
The defendants are public agencies charged with the performance of 
duties imposed by the Constitution and by statutes, and upon their 
failure or refusal to discharge the required duties resort may be had to 
the courts to compel performance by the writ of mandamus. It is con- 
tended that the plaintiffs’ remedy is by indictment (Const., Art. LX, 
sec. 3) and not by mandamus. There are decisions in which the writ 
was denied on the ground that the complaining party had a remedy by 
indictment; but the weight of authority sustains the position that to 
supersede the remedy by mandamus a party must net only have an 
adequate legal remedy but one competent to afford relief on the particu- 
lar subject matter of his complaint. Punishment of the defendants 
would not provide the relief to which the plaintiffs are entitled. 38 
C. J., 565, sec. 35; Fremont v. Crippen, 70 A. D., 711; Com. ex rel. 
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Schaffer v. Wilkins, 19 A. L. R., 1879, and annotation.” Greensboro 
v. Guilford County, 209 N. C., 655; Marshburn v. Brown, 210 N. C,, 
331 (338); chapter 455, Public Laws 1935, sec. 5. 

The first issue submitted to the jury and their response thereto is as 
follows: “Have the counties of Orange and Alamance, or either of them, 
provided necessary school buildings and equipment for the conduct of the 
constitutional six months school term for the children of the Mebane 
Graded School District? <Ans.: ‘Nov’ ” 

Seventh issue: “Were the sites, buildings, and equipment acquired, 
construeted, and used by the plaintiff Mebane Special Charter or Graded 
School District reasonably essential and necessary for the conduct and 
operation of the six months school term at the time the said sites, build- 
ings, and equipment were acquired and constructed, as contemplated by 
Article TX, section 3, of the Constitution of the State of North Carolina, 
and the statutes enacted pursuant thereto? Ans.: ‘Yes.’” 

We think there was ample and plenary competent evidence to support 
the finding of facts on the above issues, but defendants say that on the 
trial the court below erred in admitting and excluding evidence, as 
follows: “(a) In admitting opinion evidence of witnesses for plaintiffs. 
(b) In excluding opinion evidence of witnesses for defendants.” None 
of these contentions of defendants can be sustained. The question of 
what 1s and what is not opinion evidence is too well settled to be restated 
here. Jates «. Chair Co., ante, 200; Keth wv. Gregg, 210 N. C., 
802. As to the exclusion of certain alleged opinion evidence of wit- 
nesses for defendants, we think this evidence vague, uncertain, and im- 
material, and it had little or no probative force or value on the issues. 
(ec) “In excluding all of defendants’ evidence with reference to schools 
and school buildings other than Mebane Special Charter School Dis- 
trict.” We think this kind of evidence not germane to the issue. It 
was comparative evidence and its exclusion on this record is not preju- 
dicial error. As to (d) “In admitting secondary evidence to show that 
the debt of Mebane Graded School District was lawfully incurred’’—in 
the admission of this evidence there was no error. We think from the 
evidence the foundation was sufficiently laid for the admission of 
secondary evidence. Chair Co. v. Crawford, 193 N. C., 5381 (532), 
controlling principle 4. 

Beginning with the year 19338, the records of the county show that all 
the debt service requirements of all the local tax districts in Alamance 
County, other than the four charter districts of Mebane, Burlington, 
Haw River, and Graham, have been paid out of the county’s general 
school fund, and that the special charter districts have, since said time, 
received the per capita allotment of the county-wide levy for debt service. 
In the refunding plan prepared by the county commissioners in 1938, 
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it was stated therein that the school district indebtedness assumed by the 
county amounted to $247,650, and that Mebane Graded School indebted- 
ness was $59,000. (The judgment in this case states a less amount.) 

The defendants contend that “the court erred in its failure to charge 
the jury in aceordance with the provisions of Consolidated Statutes, 
section 564.” We cannot so hold. 

The principle is laid down in &. wv. Merrick, 171 N. C., 788 (798): 
“And further, the authorities are at one in holding that, both in crim- 
inal and civil causes, a judge in his charge to the jury should present 
every substantial and essential feature of the case embraced within the 
issue and arising on the evidence, and this without any special prayer 
for instructions to that effect. Charged with the duty of seeing that 
impartial right is administered, it is a requirement naturally ineident to 
the great office he holds and made imperative with us by statute law. 
Revisal, 545 (C. S., 564): ‘Tle shall state in a plain and correct manner 
the evidence in the case and explain the law arising thereon,’ and a 
failure to do so, when properly presented, shall be held for error. When 
a judge has done this, charged generally on the essential features of the 
ease, if a litigant desires that some subordinate feature of the cause or 
some particular phase of the testimony shall be more fully explained, he 
should call the attention of the court to it by prayers for instructions or 
other proper procedure; but, as stated, on the substantive features of the 
case arising on the evidence, the judge is required to give correct charge 
concerning it. S. 27. Foster, 180 N. C., 666; S. 0. Barham, 82 Mo.. 67; 
Carleton v. State, 48 Neb., 373; Stmmons v. Davenport, 140 N. C., 407.” 

The above is well settled law in this jurisdiction. The court below, 
in an elaborate and carefully prepared charge of some 24 pages, gave 
the contentions fairly for both sides, set forth the law applicable to the 
facts, and did not impinge C. S., 564. 

The plaintiffs contend: “That the judgment of the Superior Court 
should be affirmed, first, because as a matter of law arising upon the 
whole record the plaintiffs are entitled to the relief prayed for; and, 
secoudly, because there is no reversible error appearing in the record.” 

The evidence excluded by the court below, complained of by defend- 
ants, had little, if any, probative foree. All the evidenee was to the 
effect that the school building and equipment of the Mebane District, 
when built, was then, and we may say now, necessary for the six inonths 
schoo! term under the Constitution. The evidence shows unusual care 
in the selection of plans and economy in the Mebane District project. 
The progressive, intelligent, and patriotic men and women wanted to edu- 
cate the children of the Mebane community. They established the school 
and operated same especially with efficiency since the bonds were issued 
in 1922. Under legal authority, the county of Alamance has assumed 


N.C] SPRING TERM, 1937. 227 


HoLLtoway wv. BANK. 


almost every school debt of every school district except the Mebane 
District. Having assumed part, 1t is the duty, under the facts in this 
case, to assume the indebtedness of the Mebane District, and from the 
findings of the jury mandamus will lie to compel them to do so. Teehni- 
ealities and refinements should not be seriously considered in a ease like 
this involving a constitutional mandate, but the record should be so 
interpreted that substantial justice should be done. Under the facts in 
this case and the findings of the jury, 1t would be inequitable and uncon- 
scionable for defendants to assume part and not all of the indebtedness 
of the school districts of Alamance and not assume the plaintiffs’ indebt- 
edness and give them the relief demanded. It is well settled that defend- 
ants are not entitled to be heard on their appeal unless the errors com- 
plained of are prejudicial or material. 

For the reasons given, we see in the judgment below, no prejudicial 
or reversible error. 

No error. 





MAGGIE E. HOLLOWAY vy. THE DEPOSITORS NATIONAL BANK. 


(Filed 24 February, 1987.) 
1. Assignments § 5— 

An assignee of shares of the capital stock of a bank with knowledge that 
the bank had denied the assignor’s ownership of the stock and had refused 
to issue the stock to him on his prior demand, is not an innocent pur- 
chaser of the stock, and takes only such right, title, and interest in the 
shares of stock as the assignor had on the date of the assignment. 


2. Corporations § 12—Individual subscribing to stock in his name held to 
acquire no interest therein where another pays purchase price under 
agreement that stock should be issued as directed by him. 


In the reorganization of a bank a creditor of the bank agreed to pur- 
chase a stated number of shares of the capital stock of the proposed new 
bank, but upon being advised of the statutory liability on the stock, 
refused to have Same issued in itS own name, but paid for same and 
agreed that the new capital stock should be subscribed for and issued in 
the name of an individual, and that after the issuance of the stock it 
should be assigned to trustees for the benefit of the creditors of the old 
bank. After the organization of the new bank its directors refused to 
issue the stock to the named individual, but issued same to the trustees 
for the benefit of creditors of the old bank. Thereafter, the individual 
assigned his subseription to plaintiff, who brought suit on the assignment 
against the new bank, demanding the issuance of the stock certificates to 
her or the recovery of the value of the stock. Jfcid: The individual had 
no right, title, or interest in the capital stock of the new bank which was 
paid for by the creditor of the old bank, either at the time of the organi- 
zation of the new bank or at the time of the assignment, and plaintiff 
assignee, with notice, is not entitled to recover on the assignment. 
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AppraL by defendant from Frizzelle, J., at March Term, 1936, of 
DurHAM. Reversed. 

This action was begun in the Superior Court of Durham County on 
22 August, 1935. 

The plaintiff is a citizen of the State of North Carolina, and a resi- 
dent of Durham County in said State. 

The defendant is a banking corporation, duly organized and now 
doing business under and pursuant to the laws of the United States, with 
its principal place of business in the city of Durham, North Carolina. 
The defendant began business on 10 January, 1933, its organization 
having been completed at said date. 

In her complaint plaintiff alleges: 

“3, That at the time said defendant bank opened for business, to wit: 
On 10 January, 1933, one George H. Salmon had purchased and paid for 
and was the owner of 1,378 shares of the capital stock of said defendant 
bank of the par value of $30.00 per share, and that certificates for all 
said shares of stock, with the exception of 73314 shares, Lave been issued 
by the defendant to the said George H. Salmon, or to his nominees or 
assignees, but that the defendant has declined to issue to the said George 
H. Salmon a certificate for the said 73881% shares of stock.” 

“4, That the said George H. Salmon, for valuable consideration, has 
sold, transferred, and assigned the said 73314 shares of the capital stock 
of the defendant bank to the above named plaintiff, together with all 
rights thereto, and all rights and interests which he has or might have 
to bring any action for the possession of said shares of stock, or the 
value thereof, and that plaintiff has made demand on the defendant for a 
certificate for said 73314 shares of the capital stock of the defendant, or 
the value thereof, and that the defendant bank has failed and refused 
to issue to the plaintiff such certificate, although by reascn of the assign- 
ment of said shares of stock to her by the said George HH. Salmon, the 
plaintiff is now the owner of said 73314 shares of stock, and is justly 
and legally entitled to a certificate for the same.” 

“7, That if defendant bank has placed itself in a position where it 
cannot now deliver a certificate for said 73313 shares of its capital stock 
to the plaintiff, then and in that event the plaintiff, by reason of the 
assignment of said shares of stock to her by the said George H. Salmon, 
is entitled to recover of the defendant the sum of $22,000, the par value 
of said shares of stock, at the date of the opening of defendant bank for 
business.” 

On these allegations the plaintiff prays Judgment: 

“1, That the defendant be directed to issue to the plaintiff a certificate 
for 73314 shares of its capital stock; or, 

“9. If the defendant has placed itself in a position where it cannot 
now deliver to the plaintiff a certificate for said shares of its capital 
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stock, that plaintiff recover of the defendant the sum of $22,000, together 
with all dividends which have been declared by the defendant on said 
shares of stock since the opening of the defendant bank. 

“3. That plaintiff recover of the defendant the costs of the action, 
and that she have such other and further relief as she may be entitled to 
in the premises.” 

In his answer the defendant denied that at the date of its opening 
for business, to wit: 10 January, 1933, George H. Salmon had purchased 
and paid for and was the owner of the 73314 shares of its capital stock, 
referred to in the complaint; the defendant admitted that it had declined 
and refused to issue to, the said George H. Salmon a certificate for said 
shares of stock. 

The defendant further denied that the said George H. Salmon had 
sold, transferred, and assigned the said 73314 shares of its capital stock 
to the plaintiff, and that plaintiff 1s now the owner of said shares of 
stock; the defendant admitted that it had declined and refused to issue 
to the plaintiff a certificate for said 73314 shares of its capital stock. 

The defendant prays judgment that plaintiff recover nothing by her 
action, and that defendant go hence without day and recover of the 
plaintiff her costs. 

At the trial the evidence for both the plamtiff and the defendant 
showed the following facts: 

On 18 January, 1932, the First National Bank of Durham closed its 
doors and ceased to do business. The Comptroller of the Currency took 
possession of said bank and on 19 January, 1982, put in charge of said 
bank a receiver, who had been duly appointed by him. The said re- 
ceiver took possession of the assets of the First National Bank of 
Durham, and held the same subject to the orders of the Comptroller of 
the Currency. 

Some time thereafter George H. Salmon, of New York City, came to 
the city of Durham and submitted to ereditors, depositors, and stock- 
holders of the First National Bank of Durham a plan for its reorgani- 
zation, which had been approved in its general outlines by the Comp- 
troller of the Currency. 

Creditors and depositors of the bank were apprehensive that they 
would suffer heavy losses by the closing of the bank, and its stockholders 
were confronted with the probabilty that they would not only lose their 
stock, but would also be assessed the par value of their stock, as pro- 
vided by law, in the event of the insolvency of the bank. At meetings 
of creditors, depositors, and stockholders the plan submitted to them by 
George H. Salmon for the reorganization of the First National Bank of 
Durham was fully discussed and finally approved. In accordance with 
said plan, a reorganization committee was formed, and George H. 
Salmon was chosen as manager of said committee. The said George H. 
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Salmon, as manager of the reorganization committee, at once proceeded, 
with the approval of the Comptroller of the Currency, to perfect said 
plan. 

The plan for the reorganization of the First National Bank of Dur- 
ham provided for the organization of a new bank, to be known as the 
Depositors National Bank of Durham, with a capital stock and surplus 
of $300,000. It was provided in said plan that as soon as the said 
Depositors National Bank was organized, it should pay to creditors and 
depositors of the First National Bank of Durham 50 per cent of their 
claims, in installments, as set out in said plan, and that the asscts of 
the First National Bank of Durham, then in the hands of the receiver 
of said bank, should be assigned by said receiver to the Depositors 
National Bank, which should retain a sufficient amount of said assets to 
reimburse the said bank for sums paid by it on claims of creditors and 
depositors of the First National Bank of Durham. Tke remainder of 
said assets should be assigned and delivered by the Depositors National 
Bank to liquidating trustees, to be named by said bank, to be held by 
said liquidating trustees in trust for the creditors and depositors of the 
First National Bank of Durham. It was further provided in said plan 
for the reorganization of the First National Bank of Durham that one- 
half of the capital stock of the Depositors National Bank should be 
assigned by the subscribers for said capital stock to the liquidating trus- 
tees, to be held by said liquidating trustees in trust for the creditors and 
depositors of the First National Bank of Durham. It was contemplated 
that by these provisions the amounts remaining due on the claims of 
creditors and depositors of the First National Bank, after the payment 
of 50 per cent of said claims by the Depositors National Bank, would 
ultimately be paid, in whole or in part. 

After the plan for the reorganization of the First National Bank of 
Durham, which was submitted by George H. Salmon to creditors, de- 
positors, and stockholders of said bank, had been approved by the re- 
quired number of said creditors and depositors, as evidenced by creditors’ 
agreements duly executed by them, George H. Salmon proceeded to 
secure subseriptions for the capital stock of the Depcositors National 
Bank. He secured subscriptions for $278,000 of said capital stock. 
There was a deficiency of $22,000. Because of this deficiency, the 
Depositors National Bank was not organized at the date first set for 
such organization. Thereupon, George H. Salmon procured agreements 
for the extension of the date for the organization of said bank, the date 
finally set for such organization being 10 January, 1933. 

After George H. Salmon had procured from creditors and depositors 
of the First National Bank of Durham, agreements for the extension of 
the date for the organization of the Depositors National Bank to 10 
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January, 1933, in accordance with the plan for the reorganization of the 
First National Bank of Durham which had been approved by creditors, 
depositors, and stockholders of said bank and by the Comptroller of the 
Currency, he renewed his efforts to procure subseriptions for stock in 
the Depositors National Bank of the par value of $22,000, such subserip- 
tlons being required to meet the requirements of said plan. 

At the date of the closing of the First National Bank of Durham, the 
Commercial Casualty Company, of Newark, N. J., as insurer of the 
deposit in said bank of the American Tobacco Company, had a claim 
against said bank for a large sum of money. LBecause of said claim, the 
Commercial Casualty Company was interested in the reorganization of 
the First National Bank of Durham in accordance with the plan which 
had been approved by the creditors, depositors, and stockholders of said 
bank, and the Comptroller of the Currency. Upon the solicitation of 
George H. Salmon, the said company agreed to subscribe and pay for 
stock in the Depositors National Bank of the par value of $22,000, thus 
assuring the successful completion of the reorganization of the First 
National Bank of Durham, in the interest of its creditors, depositors, and 
stockholders. On 24 December, 1932, while negotiations for the organi- 
zation of the Depositors National Bank were pending, the Commercial 
Casualty Company wrote a letter to the reorganization committee of the 
First National Bank of Durham, in which said company said: 

“In order to codperate toward the opening of the new bank, for the 
good of all concerned, we hereby offer to subseribe for $22,000 of the 
capital stock of the new bank, and to accept $183,250, in cash, in full 
settlement of our claim against the old bank. Such stock when received 
by us as fully paid stock is to be transferred to the hquidating trust of 
the old bank.” 

After the said letter was written by the Commercial Casualty Com- 
pany and received by the reorganization committee of the First National 
Bank of Durham, the said company was advised by its counsel that if the 
stock in the Depositors National Bank, for which it had agreed to sub: 
scribe, was issued to the company in its own name, the company would 
be subject to the statutory stockholder’s lability, in the event of the 
subsequent insolvency of the bank. Acting upon this advice, the Com- 
mercial Casualty Company notified George H. Salmon that it was not 
willing to take said stock in its own name, and thereby assume statutory 
hability for its par value, in addition to the amount which it would be 
required to pay for said stock. It was thereupon agreed by and between 
the said company and the said George H. Salmon that the subseription 
for said stock should be made by George H. Salmon in his own name, 
and that the company should pay for said stock. Pursuant to this 
agreement, George H. Salmon signed the certificate for the organization 
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of the Depositors National Bank, which was dated 6 January, 1933, as a 
subscriber for 1,878 shares of the capital stock of said bank. These 
shares included the 73314 shares of the par value of $22,000, which are 
involved in this action. The Commercial Casualty Company paid for 
said shares of stock, and after the organization of the Depositors 
National Bank received from the reorganization committee of the First 
National Bank of Durham the sum of $183,250, in full settlement of its 
claim against said bank. 

The Depositors National Bank was finally organized with a paid-in 
capital stock and surplus of $300,000. It began business on 10 January, 
1938. At that date, the stock book of the said bank showed that George 
H. Salmon had subscribed for, and upon his payment of the amount due 
therefor, would be the owner of 1,878 shares of its capital stock. Cer- 
tificates for all said shares, except 73314, have been duly issued and deliv- 
ered to George H. Salmon, or to his nominees or assignees. Certificates 
for the 7331 shares were filled in the name of George H. Salmon by 
an employee of the bank, but have never been issued or delivered to him. 
These certificates were subsequently canceled. New certificates for said 
shares were filled in in the name of the liquidating truscees of the First 
National Bank of Durham, and were subsequently issued and delivered 
to said liquidating trustees. They are now held by said trustees in trust 
for the creditors and depositors of the First National Bank of Durham 
in accordance with the agreement of the Commercial Casualty Company 
and the reorganization committee of said bank. Demand was first made 
on the defendant by attorneys for George H. Salmon for the issuance to 
him of certificates for said shares, on 1 December, 1934. This demand 
was refused. Prior to that date George H. Salmon had been informed 
by the president of the defendant bank that the directors of said bank 
declined to recognize him as the owner of said shares of stock. 

Some time prior to 10 January, 1933, the date of the opening of the 
defendant bank for business, George H. Salmon executed and delivered 
to the Durham Loan and Trust Company his note for the sum of $15,000. 
The payment of this note was secured by certificates for 300 shares of 
the American Tobacco Company, which were owned by the plaintiff, 
Miss Maggie E. Holloway, and which she had loaned to the said George 
H. Salmon in order that he might deposit the same with the Durham 
Loan and Trust Company as security for his note. The said note has 
not been paid. The certificates for 300 shares of the stock of the Ameri- 
ean Tobacco Company, owned by the plaintiff and loaned by her to 
George H. Salmon for deposit by him with the Durham Loan and Trust 
Company as security for his note, are now held by the Durham Loan and 
Trust Company. George H. Salmon is now unable to pay said note, and 
thereby redeem said certificates of stock in the American Tobacco 
Company. 
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On 27 July, 1985, George H. Salmon executed a paper writing which 
in form is an assignment by him to the plaintiff of all his right, title, 
and interest in and to the 733% shares of the capital stock of the de- 
fendant bank, covered by his subscription, but paid for by the Commer- 
cial Casualty Company. By said paper writing the said George H. 
Salmon authorized and directed the defendant to issue and deliver to 
the plaintiff a certificate for said 73314 shares of its capital stock. The 
plaintiff has demanded that the defendant issue and deliver to her a 
certificate for said shares of stock. The defendant has refused said 
demand. 

The paper writing executed by George H. Salmon includes a para- 
graph as follows: 

“In the event it should be impossible or impracticable to obtain the 
stock, this assignment includes all rights or claims which I may have 
for the recovery of the value of said stock, and the said Maggie E. 
Holloway is fully authorized to include in any suit brought for the 
recovery of said stock the claim for the value of the same at the time the 
same should have been issued and delivered.” 

At the close of the evidence showing the foregoing facts, the defend- 
ant moved that the action be dismissed by judgment as of nonsuit. This 
motion was denied, and the defendant duly excepted. 

The issues submitted to the jury were answered as follows: 

“1. On 10 January, 1933, had George H. Salmon purchased and paid 
for and did he own the 73313 shares of the capital stock of the De- 
positors National Bank, as alleged in the complaint? Answer: ‘Yes.’ 

“2, Did George H. Salmon assign to the plaintiff 7331 shares of the 
capital stock of the Depositors National Bank of Durham, as alleged in 
the complaint? Answer: ‘Yes.’ ” 

Judgment was thereupon rendered as follows: 

“This cause coming on to be heard, and being heard before his Honor, 
J. Paul Frizzelle, and a jury, and the following issues having been sub- 
mitted to the jury: 

“(1) On 10 January, 1933, had George H. Salmon purchased and paid 
for and did he then own the 733!% shares of the capital stock of the 
Depositors National Bank of Durham, as alleged in the complaint? 

“(2) Did George H. Salmon assign to plaintiff 73314 shares of the 
capital stock of the Depositors National Bank of Durham, as alleged in 
the complaint ? 

“And the jury having answered the first issue ‘Yes,’ and the second 
issue ‘Yes’; and 

“It appearing to the court and the court finding as a fact from the 
admissions of the defendant that no part of said 7831 shares of stock of | 
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the Depositors National Bank referred to in the pleadings has ever been 
issued by the defendant to George H. Salmon, or the plaintiff, his 
assignee ; 

“Now, therefore, it is ordered, considered, adjudged, and decreed by 
the court that the plaintiff, Miss Maggie E. Holloway, is the owner and 
entitled to the possession of the 73313 shares of capital stock of the 
Depositors National Bank referred to and described in the complaint, 
and it is further ordered and decreed by the court that the defendant 
Depositors National Bank of Durham shall, within 60 days from 8 
April, 1936, issue and deliver to the plaintiff, Miss Maggie E. Holloway, 
a certificate or certificates representing 73314 shares of the capital stock 
of the Depositors National Bank of Durham, N. C. 

“Tt is further ordered that this cause be retained to the end that if the 
said defendant Depositors National Bank of Durham, N. C., has placed 
itself in a position where it is unable to make delivery of said stock, that 
an appropriate issue may be submitted to a jury to determine the value 
of the same. 

“Tt is further ordered that the cost of the action be taxed against the 
defendant.” 

From this judgment the defendant appealed to the Supreme Court, 
assigning errors in the trial and in the judgment. 


Brawley & Gantt and Bryant & Jones for plaintiff. 
Fuller, Reade & Fuller for defendant. 


Connor, J. By the terms of the assignment to her executed by 
George H. Salmon on 27 July, 1935, the plaintiff has only such right, 
title, and interest in the shares of stock described in the complaint, as 
the said George H. Salmon had at the date of the said assignment. She 
is not an innocent purchaser of said shares of stock. She took the said 
assignment with notice on its face that the defendant had dented that 
George H. Salmon was the owner of said shares of stock, and had 
refused his demand for a certificate for the same. It follows that if 
George H. Salmon had no right, title, or interest in said shares of stock, 
at the date of the assignment, the plaintiff cannot recover in this action, 
and there was crror in the refusal of the trial court to dismiss the action 
by judgment as of nonsuit. 

All the evidence showed that George H. Salmon paid nothing for the 
shares of stock which he undertook to assign to the plaintiff, and that 
when he subscribed for said shares of stock he did so upon the agreement 
of the Commercial Casualty Company that 1t would pav for said shares 
of stock, and that when a certificate was issued for said shares, it would 
be transferred to the liquidating trustees of the First National Bank of 
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Durham. George H. Salmon had no right, title, or interest in said 
shares of stock, at the date of the organization of the defendant bank or 
at the date of his assignment to the plaintiff. 

There was error in the refusal of the trial court-to allow the defend- 
ant’s motion for judgment as of nonsuit, and in the judgment appearing 
in the record. For this error the judgment is reversed and the action 
remanded to the Superior Court of Durham County that judgment may 
be entered in said court dismissing the action. 

Reversed. 








STATE v. W. I, BRIDGERS. 
(Filed 24 February, 1937.) 


Municipal Corporations § 42—Statute prohibiting municipal peddlers’ tax 
held not to preclude municipal privilege tax upon bakeries. 

Defendant, an employee of a bakery located in another city, was in- 
dicted for engaging in the bakery business in complaining city without a 
license as prescribed by its ordinance. Defendant, in the course of his 
employment, delivered bread and bakery produets daily by truck, col- 
lected for products sold, and solicited orders in complaining city. Held: 
Cc. S., 7880 (51) (e) (g), prohibiting a tax by municipalities upon ped- 
dlers of bakery and other products, does not preclude the levying of the 
privilege tax, since the prohibition of the statute applies exclusively to 
peddlers, while the tax levied by the ordinance is a privilege tax upon 
bakeries and wholesale dealers in bakery products using the streets of 
the city for delivery of same, and a prohibition upon the levying of a tax 
upon one aspect of a business does not necessarily preclude the levying 
of a tax upon another aspect of the business, and complaining city being 
given the power by its charter and by (. 8., 2677, to levy the privilege 
tax imposed by its ordinance. 


Aprpea, by defendant from Barnhill, J., and a jury, at August Term, 
1936, of Nasu. No error. 

The defendant was tried before the recorder of Rocky Mount on a 
warrant for violating an ordinance of the city of Rocky Mount, N. C.,, 
by engaging in the business of wholesale dealer in bread and bakery 
produce without securing a license, as required by the city of Rocky 
Mount. On the trial before the recorder the defendant pleaded not 
guilty, but was found guilty and required to pay the license and cost of 
$4.50. Defendant appealed to the Superior Court and the following 
special verdict by the consent of the State and defendant is set forth in 
the record: 

“The jury, duly sworn and impaneled, after hearing the evidence for 
both the State and defendant, find the following facts, beyond a reason- 
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able doubt, and return the same as a special verdict: First. The jury 
finds as a fact, beyond a reasonable doubt, that the city o7 Rocky Mount 
is a municipal corporation authorized and existing under a charter con- 
tained in chapter 209 of the Private Laws of 1907, and tae amendments 
thereto. Second. That on or about 18 June, 1936, the board of alder- 
men of the city of Rocky Mount, enacted its annual revenue ordinance, 
the pertinent sections of which are as follows: 

“An ordinance to provide for license tax upon certain trades and 
business operations in the city of Rocky Mount, North Carolina. 

“ “Section 1. That in addition to the tax on property and polls, as 
otherwise provided for, and under the power and authority conferred in 
the charter of the city of Rocky Mount, and the Revenue Act of 1935, 
there shall be levied and collected annually, or oftener, where provided 
for, a privilege license tax on trades and business operations as set out 
in the following sections and schedule. Every license shall be a personal 
privilege and shall not be transferable to any other person, firm, or cor- 
poration, but licensee may have it transferred to another location. 

“Section 2. Unlawful to conduct business without a license. It 
shall be unlawful for any person, firm, or corporation cor the agent or 
servants thereof to engage in or carry on any business in the city of 
Rocky Mount for which there is required a license, without first having 
paid the license tax and obtained the leense, under a penalty of $25.00 
for cach offense. For the purpose of this section the opening of a place 
of business, or offering to sell, followed by a single sale, or, the doing for 
profit of any act pertaining to the business, trade, employment, or pro- 
fession for which a license is required shall be construed to be engaging 
in or carrying on such business; and each day that such person, firm, or 
corporation shall engage in or carry on such business as aforesaid, shall 
be construed to be a separate offense. 

“Section 4, That in order to defray the expenses of the city there 
shall be levied and collected the following privilege license taxes for 
each year commencing 1 July, 1936, on trades, agencies, and business 
as hereinafter set forth: 9. (b) Bakery and/or wholesale dealer in 
bakery products, using the streets of the city for delivery of same— 
$25.00. The term “bakery products” as used herein shall be construed 
to include bread, rolls, cakes, pies, cookies, doughnuts, and similar prod- 
ucts and other sweet yeast-raised goods baked by commercial bakeries, 
but shall not be construed to include biscuits, crackers, pretzels, or ice 
cream cones or products baked in private homes.’ 

“Third. Staudt’s Bakery, Inc., is a corporation engaged in a general 
bakery business, baking and selling bakery products, including bread, 
rolls, cakes, pies, and other sweet yeast-raised products, with its bakery 
and place of business in the city of Raleigh, Wake County, North Caro- 
lina, and maintain no bakery or place of business in the city of Rocky 
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Mount, but operate a truck from its plant in Raleigh to the city of 
Rocky Mount daily, carrying bread and other bakery products and 
delivering same to grocery stores and cafes in said city. Its salesmen 
sell its bread, cakes, and pies and make deliveries from its trucks oper- 
ating over the streets of the city of Rocky Mount and collect therefor 
at the time of delivery, and also solicit from its customers orders to be 
delivered at some later date. From time to time its customers discon- 
tinue buying bakery products from it, and also from time to time its 
salesmen, by solicitation in the city of Rocky Mount, obtain new accounts 
which are served in said city. 

“Fourth. On or about 12 August, 1936, the defendant W. J. Bridgers, 
a resident of Wake County, was employed as the agent of and salesman 
of the said bakery, receiving as his compensation a salary and commis- 
sion on sales made by him, and at said time was in charge of the truck 
of the said bakery on the streets of the city of Rocky Mount, acting as its 
salesman in the disposal of its bakery products and performing the 
usual duties of its salesmen as more fully hereinbefore set forth. At 
said time neither Staudt’s Bakery, Inc., nor the defendant W. I. 
Bridgers had applied for or procured the privilege license required by 
subdivision 9 of section 4 of the revenue ordinance of the city of Rocky 
Mount, as hereinbefore set forth, and the defendant W. I. Bridgers was 
indicted for engaging in the said business without obtaining the license 
required. 

“Fifth. The jury finds as a fact, beyond a reasonable doubt, that the 
defendant sold and delivered bakery products as defined in said ordi- 
nance from a truck in the city of Rocky Mount on 12 August, 1936, and 
used the streets of the city of Rocky Mount for the delivery of the same 
without having paid for or procured the privilege license tax demanded 
by the city of Rocky Mount for the purpose of selling bread or other 
bakery products within the city. 

“Upon the foregoing findings of facts, if the court shall be of the opin- 
ion that the defendant 1s guilty, we, the jury, find him guilty, and if, 
upon the foregoing findings of facts, the court shall be of the opinion 
that the defendant is not guilty, we find him not guilty. Upon the 
coming in of the special verdict, the court directs a verdict of guilty. 

M. V. Barnuitt, 
Judge Presiding. 


“And it is thereupon ordered and adjudged by the court that said de- 
fendant pay a fine of $10.00, and the costs.” 

To the action of the court in directing a verdict of guilty upon the 
special verdict rendered by the jury, the defendant excepted, assigned 
error; and also to the judgment pronounced the defendant excepted, 
assigned error, and appealed to the Supreme Court. 
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Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Thorp & Thorp for the city of Rocky Mount. 

Gilbert B. Swindell and Willis Smith for defendant. 


Crarxson, J. The defendant concedes that the city of Rocky Mount 
may lawfully tax any business, trade, or profession carried on or enjoyed 
within its corporate limits, which is not otherwise prohibited by the 
general laws of the State; but contends that C.S., 7880 (51), paragraphs 
e and g (Public Laws N. C., 1935, ch. 871, sec. 121 [e] and [g]), pro- 
hibits the city of Rocky Mount from collecting the tax in controversy. 
We cannot so hold. 

In S. v. Langston, 88 N. C., 692 (694), the law is well settled, as 
follows: “The power: conferred upon the municipal body is presumed 
to be in subordination to a public law regulating the matter for the 
entire State, unless a clear intent to the contrary is manifest.” 

C. S., 2677, is as follows: “The board of commissioners may annually 
levy and cause to be collected for municipal purposes a tax not exceeding 
fifty cents on the hundred dollars, and one dollar and fifty cents on each 
poll, on all persons and property within the corporation, which may be 
liable to taxation for State and county purposes; and may annually lay 
a tax on all trades, professions, and franchises carried on or enjoyed 
within the city, unless otherwise provided by law; and may lay a tax on 
all such shows and exhibitions for reward as are taxed by the General 
Assembly; and on all dogs, and on swine, horses, and cattle, running at 
large within the town.” 

We think that C. 8., 7880 (51), paragraphs e and g (section 121 of 
the Revenue Acts of 1931, 1933, and 1935), relate exclusively to privi- 
lege tax upon peddlers. The question therefore narrows down to this: 
Does the prohibition of section 121 of the Revenue Acts of 1931, 1933, 
and 1935, prohibiting a peddler’s tax upon dealers in bread prohibit a 
municipality from requiring the payment of a privilege tax by bakeries 
pursuant to the general authority given in its charter and by Consoll- 
dated Statutes, 2677, supra, to tax trades and occupations? We think 
not. Such a construction would prohibit the imposition of a privilege 
tax by a municipality upon dealers in all the other articles enumerated 
in this section. For instance, a municipality could not require the pay- 
ment of a privilege tax on markets, since “beef, fish, mutton, and pork” 
are enumerated. It could not levy a tax upon slaughter houses, since 
“live stock” is included; it could not require the payment of a privilege 
tax by dairies, sinee “products of dairy” are included. The Court has 
consistently upheld in numerous cases the validity of ordinances impos- 
ing privilege taxes upon markets, slaughter houses, and dairies. The 
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tax complained of is a privilege tax imposed upon “bakeries and/or 
wholesale dealers in bakery products using the streets of the city for the 
delivery of same.’ It is not a peddlers’ tax and it is to the imposition 
of a peddlers’ tax alone that section 121 of the Revenue Act is applicable. 

We call attention to three very important words appearing in sub- 
division g, section 121, as follows: “No county, city, or town shall levy 
any lieense tax under this section upon a person so exempted in this 
section, nor upon drummers selling by wholesale.” It seems clear, there- 
fore, that the prohibition relates to heense taxes levied “under this 
section.” The tax complained of is not levied “under this section.” 
The tax is levied under the general authority given the city of Rocky 
Mount in its charter, chapter 209 of the Public Laws of 1907, as 
amended, and C. 8., 2677, authorizing the levying of a tax upon trades 
and businesses carried on within its corporate limits. A business may 
have several aspects for tax purposes. Auto Trade Association v. 
Sheriff, 186 N. C., 159; Bottling Co. v. Doughton, 196 N. C., 791. 

When a business is subject to two or more privilege taxes, the prohibi- 
tions relating to one tax do not necessarily prohibit or affect the other 
tax. Guano Co. v. Tarboro, 126 N. C., 68; Guano Co. v. New Bern, 
158 N. C., 854; Hapress Co. v. Charlotte, 186 N. C., 668; 8S. v. Evans, 
205 N. C., 434. 

We think that Hilion v. Harris, 207 N. C., 465, decisive of this ease. 
Tt is there held (headnote): “The charter of a city giving it certain 
powers in respect to the levying of franchise taxes on trades and profes- 
sions, ete., and C. 8., 2677, will be construed together in determining 
the legislative grant of power to the municipality to levy taxes of this 
class, and construing the charter of the city of Concord in pari materia 
with C.8., 2677, 1t is held the city is given authority by the Legislature 
to levy a tax upon bakeries operating or delivering in the city, the 
Legislature being given the power to levy such taxes by Art. V, sec. 3, 
of the Constitution, and having the power to delegate this authority 
to counties, cities, and towns as administrative agencies of the State.” 
At p. 475, it 1s said: “If the plaintiffs were not required to pay this tax 
for the trade or business it carries on in Concord, a situation would 
arise that those living in Coneord and carrying on this kind of trade or 
business, who paid the tax——it would injure their business, as they would 
have to pay a tax of $100.00 and the plaintiffs would not; consequently, 
the plaintiffs would undersell the Concord bakers. Such favoritism 
would tend to monopolize and, in time, destroy competition, which is 
sometimes called ‘the life of trade.’ ” 

For the reasons given, there is no error in the judgment of the court 
below. 

No error. 
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CLINTON B. CLEVENGER, ADMINISTRATOR OF THE ESTATE oF HELEN 
IRENE CLEVENGER, y. JAMES H. GROVER anp ST. LOUIS UNION 
TRUST COMPANY, TRUSTEES UNDER THE WILL or E. W. GROVE, 
DEcEASED, KNOTT HOTEL COMPANY, a CORPORATION, AND P. H. 
BRANCH. 

(Filed 24 February, 1987.) 


1. Removal of Causes §§ 4a, b— 


Whether a controversy is separable is to be determined by the com- 
plaint, and whether resident defendants are joined fraudulently to prevent 
removal is to be determined by the petition, which must allege facts lead- 
ing to that conclusion apart from the pleader’s deduction. 


2. Master and Servant § 20b— 


The omission of an employee, while acting in the scope of his employs- 
ment, to perform a legal duty owed to a third person, ordinarily imposes 
liability on the employee as well as the employer. 


8. Same: Removal of Causes § 4b—Held: Petition failed to show that 
resident employee was joined fraudulently to prevent removal. 

The complaint alleged that plaintiff’s intestate, while a guest in a hotel, 
was attacked and killed by an employee of the hotel late at night, that 
defendants, the owners and proprietors of the hotel and its resident 
manager, were negligent in knowingly keeping in its employ a vicious 
employee, in failing to properly guard and supervise the halls and en- 
trances, and in permitting numerous pass-keys to be distributed to 
employees, with the result that the vicious employee was enabled to gain 
aecess to intestate’s room. The nonresident defendants filed a petition for 
removal, alleging that the resident manager was not on duty at the time 
intestate was killed, that he did not hire the vicious employee, that the 
vicious employee was not on duty at the time. and that the manager had 
no knowledge that intestate was a guest in the hotel or had been killed 
until the morning after the crime, and that he was charged in the com- 
plaint with no immediate act or omission constituting negligence. Held: 
The petition does not allege facts requiring the conclusion that the resi- 
dent manuger was not personally liable and was therefore fraudulently 
joined, since, notwithstanding the fact that the manager was not on duty 


with his failure as manager to exercise due care in the operation, manage- 
ment, and supervision of the hotel, nor negative his alleged negligence in 
retaining the vicious employee and in permitting master keys to be dis- 
tributed among employees, and the petition for removal was properly 
denied. 


ApreaL bv defendants James H. Grover and St. Louis Union Trust 
Company, trustees, from Phillips, J., at December Term, 1936, of 
Buncombe. Affirmed. 

The ease was heard upon petition for removal of the cause to the 
United States District Court for the Western District of North Carolina, 
on the ground of diverse citizenship and fraudulent joinder of resident 
defendant. Motion for removal denied, and petitioners appealed. 
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Jones & Ward, Weaver & Miller, and Brooks, McLendon & Holderness 
for plaintiff, appellee. 
Adams & Adams and Johnston & Horner for defendants, appellants. 


Devin, J. This action was instituted by plaintiff, administrator of 
Helen Irene Clevenger, to recover damages for the wrongful death of his 
intestate, alleged to have been caused by the joint negligence of the 
defendants, who are the owners, proprietors, and managers of the Battery 
Park Hotel in the city of Asheville, North Carolina. 

The material allegations of the complaint are that the defendants 
James H. Grover and St. Louis Union Trust Company, trustees, and the 
Knott Hotel Company were, on the occasion alleged, the owners, oper- 
ators, and proprietors of said hotel, and that defendant P. H. Branch 
was manager in charge of the operation of the hotel; that on the morning 
of 16 July, 1936, about 1:00 o’clock a.m., plaintiff’s intestate, while a 
guest of said hotel, was wrongfully killed and murdered by one Martin 
Moore, a Negro employee of the defendants. 

The acts and omissions on the part of the defendants constituting 
negligence were stated substantially as follows: 

1. That defendants permitted the rear entrance of said hotel to remain 
open and unguarded on the night of 15-16 July, constituting an invita- 
tion to persons with evil intent to enter, and by reason thereof enabled 
said Martin Moore to enter the hotel room and slay plaintiff’s intestate. 

2. That defendants failed to guard, supervise, and inspect the halls, 
corridors, and entrances of said hotel. 

3. That defendants, through their employee and night watchman, 
failed to guard and inspect the portion of the hotel where plaintiff's 
intestate was lodged and to visit said floor for the space of more than 
two hours. 

4. That defendants, through their employees, notwithstanding report 
of screams and eries for help on said morning, failed to send anyone to 
investigate or assist. 

5. That defendants permitted numerous master or pass-keys, capable 
of opening room doors, to be distributed among various servants and 
employees, and as a result thereof said Martin Moore was enabled to 
obtain one of said master keys and to enter the room of plaintiff’s intes- 
tate and kill and murder her. 

6. That defendants employed and retained in their employment the 
said Martin Moore when they knew or should have known that he was 
a person of evil and vicious character. 

7. That defendants failed to exercise proper care in the management, 
operation, and supervision of said hotel, proximately resulting in the 
death of plaintiff’s intestate. 
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Plaintiff asks that he recover of the defendants damages in the sum 
of fifty thousand dollars. 

In apt time the defendants James H. Grover and St. Louis Union 
Trust Company, trustees, filed petition, with proper bond, for removal 
of said action from the Superior Court of Buncombe County to the 
United States District Court for the Western District of North Carolina. 

The petition for removal sets forth the following material facts: 

That the petitioners, as trustees under the will of E. W. Grove, are 
citizens and residents of the State of Missouri, that the Knott Hotel 
Company (which it is alleged has not been served with summons) is a 
corporation organized and existing under the laws of the State of New 
York, that the defendant Branch is a citizen and resident of Buncombe 
County, North Carolina, and that the amount in dispute exceeds three 
thousand dollars. 

That the defendant Branch is not personally or individually liable on 
account of any of the matters and things alleged in the complaint. 

“Your petitioners would further respectfully show that the said P. H. 
Branch had no personal knowledge that the plaintiff’s intestate was in 
said hotel, as a guest or otherwise, at or before the time of her alleged 
injury and death, and that the said P. H. Branch was not actually on 
duty as manager of said hotel, or otherwise, at the time of said alleged 
injury to plaintiff’s intestate, and that he had no knowledge, or cause to 
have knowledge thereof until about 8:00 o’clock on the morning follow- 
ing said injury; that at the time the injury 1s alleged to have been 
inflicted upon plaintifi’s intestate, the said hotel was under the imme- 
diate charge of an employee other than the said P. H. Branch, and the 
said P. H. Branch had no direct contact with or participation in the 
wrong complained of, did no act or deed in connection therewith or 
relating thereto, and was on the occasion of said injury guilty of no 
omission of duty with which he was personally charged, and on the 
occasion of said injury, or at any other time, was guilty of no omission 
of duty with which he was personally charged; and that no personal 
negligence in any immediate act, command, or omission of the said 
P. H. Branch is alleged as, or was, or could have been, the efficient or 
coefficient cause of the injury complained of, and he is not therefore 
personally liable for the alleged injury to plaintifi’s intestate.” 

Petitioners further allege that the said Martin Moore was not em- 
ployed by defendant Branch, and that he was not an employee on duty 
at said hotel at the time of the alleged injury, and was not there by 
permission or knowledge of said Branch; that said Branch had no 
financial interest in the ownership or management of the hotel and was 
merely employed as submanager of said hotel by a corporation having 
the duty and responsibility to manage same. 
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Petitioners aver that this action involves a separable controversy, and 
that said Branch was wrongfully joined as party defendant, with the 
fraudulent purpose of preventing the removal of this cause to the United 
States District Court. 

It appears from an examination of the pleadings that the petition for 
remoyal is based on the ground that no cause of action will le as to the 
resident defendant, and that he was joined as a party defendant for the 
fraudulent purpose of preventing the exercise by the nonresident defend- 
ants of their right to remove the case to the United States District Court. 

The principles of law involved, as established by the decisions of this 
Court and by the Supreme Court of the United States, are well settled. 
The application of these principles to particular cases often presents 
difficulty. 

As was said in Hughes v. Railroad, 210 N. C., 730, the last case 
wherein this Court considered the question of removal of cases to the 
Federal Court: “Tt seems to be well settled that whether there is a 
separable controversy is to be determined by the complaint, and that 
whether resident defendants are joined fraudulently for the purpose of 
preventing removal of the cause to the United States Court is to be 
determined by the facts alleged in the petition for removal. Morganton 
Be Hutton, 187 S.C 1363 Culp. ti dns. Co.4202 N.C. 873 7 ate vi Bde, 
205 N. C., 51; Trust Co. v. R. #., 209 N. C., 304; Powers v. A. #., 169 
U. S.. 92; Southern Ry. v. Lloyd, 239 U.S., 496; Welson v. Republic 
Iron & Steel Co., 257 U. S., 92. The petitioner must not only allege 
fraudulent joinder, but must state facts leading to that conclusion, apart 
from the pleader’s deduction. Crisp v. Fibre Co., 193 N. C., 77.” 

“Tn order to warrant the removal on the ground of alleged fraudulent 
jomder, the petition must contain statements of the relevant facts and 
circunistances, with sufficient minuteness of detail, and be of such kind 
as rightly to engender or compel the conclusion that the joinder has been 
made in bad faith and without right.” Crisp v. Fibre Co., 193 N. C., 
77; Fore v. Tanning Co., 175 N. C., 583; Cogdill v. Clayton, 170 N. C., 
527; Smith v. Quarries Co., 164 N. C., 338; R. R. v. Lloyd, 239 U.S., 
496. 

The omission of an employee, while acting in the scope of his employ- 
ment, to perform a legal duty owed to a third person ordinarily imposes 
liability on both employee and employer. Trust Co. v. R. R., 209 N.C., 
304; Hollifield v. Telephone Co., 172 N. C., 714; Hough v. Ratlroad, 
144 N.C., 692. 

When the facts set forth in the petition in the instant case as the basis 
for the allegation of fraudulent joinder are considered and analyzed in 
their relation to the cause of action alleged in the complaint, it is appar- 
ent that they are insufficient for that purpose under the rule laid down 
in Crisp v. Fibre Co., supra, and Trust Co. v. R. R., 209 N. C., 304. 
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The averment that defendant Branch was not actually on duty as man- 
ager of the hotel at the time of the injury; that at that time the hotel 
was under the immediate charge of another employee; that defendant 
Branch did no act in connection with the alleged injury, and that no 
personal negligence in any immediate act, command, or omission, as 
alleged, was the cause of the injury does not constitute such statement of 
facts and circumstances (aside from the deductions of the pleader) as 
would require the conclusion that Branch was not liable for any of the 
acts and omissions alleged in the complaint. 

Notwithstanding he was not actually on duty as manager at the 
precise moment of the injury, this fact would not be inconsistent with his 
failure as manager of the hotel to exercise due care in the operation, 
control, management, and supervision of the hotel, nor negative his 
alleged failure to exercise due care with respect to retaining vicious 
employees, and permitting the distribution of master keys whereby the 
killer was enabled to gain access to the room of plaintiff’s intestate and 
perpetrate the wrong complained of. 

In Johnson v. Lumber Co., 189 N. C., 81, the foreman (the resident 
defendant) was absent at the time of the particular act of negligence 
alleged. This was held to warrant the removal of the case on the ground 
of improper joinder. To the same effect is Cox v. Lumber Co., 193 
N. C., 28, and other hke cases. But here the facts were different and 
we conclude a different rule applies. The complaint alleges a joint tort, 
and upon its face does not show a separable controversy. The facts 
set forth in the petition as ground for removal on account of the alleged 
fraudulent joinder of the resident defendant are not such as to compel 
the conclusion that the joinder has been made in bad faith. 


The judgment denying the motion to remove must be 
Affirmed. 





PARK VIEW HOSPITAL ASSOCIATION, INCORPORATED, vy. PEOPLE’S 
BANK AND TRUST COMPANY, Executor oF C. C. WARD, DECEASED. 


(Filed 24 February, 1937.) 


Executors and Administrators § 16—Hospital expenses reasonably necessary 
for care of deceased within year prior to death held preferred claim. 


Medical services rendered deceased within a year prior to his death are 
payable in the sixth class of priority by provision of the statute, C. S., 93, 
and the term “medical services” includes hospital expenses incurred within 
the twelve months period which are reasonably necessary for the care and 
eomfort of deceased while under treatment by his physician, and which 
are incurred upon the physician’s advice, and where the condition of 
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deceased necessitates the constant attendance of trained nurses, the 
hospital may properly include the charges for board for such graduate 
nurses as an item of its charges included in the sixth class of priority. 


AprreaL by both plaintiff and defendant from Spears, J., at October 
Term, 1936, of Nasu. Reversed in plaintiff’s appeal; modified and 
affirmed in defendant’s appeal. 

This is a controversy without action, submitted to the court on a 
statement of facts agreed. C.S., 626. 

The facts agreed are as follows: 

1. The plaintiff is a nonprofit corporation, organized under the laws 
of North Carolina, with its principal place of business in Nash County, 
North Carolina. 

2. The defendant is a banking corporation, organized under the laws 
of North Carolina, with its principal place of business in Edgecombe 
County, North Carolina. 

3. This controversy arises out of a contract between the plaintiff and 
one C. C. Ward. The amount involved in the controversy exceeds the 
sum of $200.00. 

4, C. C. Ward died on 26 July, 1935. Prior to his death he was a 
resident of Nash County. The defendant qualified as his executor on 
2 August, 1935, before the clerk of the Superior Court of Nash County, 
who issued to the defendant letters testamentary. On 8 August, 1935, 
the defendant began and thereafter completed publication of the notice 
to creditors of the estate of the said C. C. Ward, as required by C.8., 45. 

5. The said C. C. Ward owned no real estate at the date of his death. 
His personal property was not sufficient in value for the payment of his 
debts. After the payment of his preferred debts, as admitted by the 
defendant, and the costs and expenses of the administration of his estate, 
the defendant will have in hand, belonging to his estate, the sum of 
$1,376.78. Claims against his estate, which have been admitted by the 
defendant, but which have not been paid, amount to $2,400.28. 

6. Within the time fixed in the notice to creditors for filing their 
claims against the estate of C. C. Ward, deceased, the plaintiff filed with 
defendant its claim amounting to $665.60. Plaintiff contends that said 
claim, being for medical services rendered to deceased within the twelve 
months preceding his death, is entitled to priority under the provisions 
of Cr 8498. 

7. On or about 1 September, 1936, the defendant notified the plaintiff 
that its claim was admitted by the defendant as a valid claim, but that 
defendant denied that plaintiff was entitled to priority in payment of 
its claim under the provisions of C. S., 93. The defendant contends that 
the said claim is within the Seventh Class, and not within the Sixth 
Class of the debts of C. C. Ward, deceased, as provided by C.S., 93. 
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If plaintiff’s claim is properly payable as a debt of the deceased in the 
Sixth Class, the plaintiff will receive payment in full of its claim, while 
common ereditors of the estate of C. C. Ward, deceased, will receive 
approximately 40 per cent of the amounts of their claims, respectively. 

If plaintiff’s claim is properly classified as included within the 
Seventh Class of the debts of C. C. Ward, deceased, plaintiff and other 
creditors, who are not entitled under the statute to priority in the pay- 
ment of their claims, will receive approximately 57 per cent of the 
amounts of their claims, respectively. 

8. On 13 December, 1934, the said C. C. Ward, being ill and then 
requiring hospital treatment, was referred by his personal physician to 
plaintiff’s hospital, and on that day was admitted to said hospital; he 
remained in said hospital until 7 March, 1935. During that period the 
said C. C. Ward was suffering from rheumatic fever; cystitis (inflam- 
mation of the bladder); singulus (hiccoughs); and erythema nodosum 
(painful lumps in the legs, a sequel of rheumatic fever). 

On 7 March, 1935, the said C. C. Ward returned to his home in Nash 
County and remained there until 14 April, 1935, on which day he was 
readmitted to plaintiff’s hospital. Tle was then suffering from bulbar 
palsy (paralysis of the throat). He was also afflicted with urinary in- 
continence. By 27 April, 1935, it was realized that the condition of the 
said C. C. Ward was hopeless. le was again returned to his home and 
remained there until his death on 26 July, 1935. 

The treatment of the said C. C. Ward, while he was in plaintiff’s 
hospital, required a number of blood transfusions and cystoscopic treat- 
ments. The prolonged hiccoughs were finally relieved by the adminis- 
tration of carbon dioxide from tanks. 

9. There has been filed with the defendant and admitted by it as a 
valid preferred claim against the estate of its testator, as a debt within 
the Sixth Class, C. S., 98, a bill from Boice-Wulis clinie for the sum 
of $310.00. Boice-Willis clinic is a group of physicians who practice in 
plaintiff’s hospital. 

Plaintiff’s bill filed with the defendant, in support of its claim against 
the estate of C. C. Ward, deceased, is itemized as follows: 


“97 days private room at $4.50... $ 436.50 
Usb: Of OD OP HAI 2OOTT iia oie dati Mee denor vices 12.50 
DROS esnp sic ence qadanamer unt eeaee: 16.60 
Special laboratory examinations......0..0..0.00..005. bike 27.50 
Board for graduate nurseS......00..0.0 eee 159.00 
Meas FOP WIE Os aiise steps ete cons banc aeaanaenneeaels 3.50 


$ 655.60” 
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(It is conceded by the plaintiff that the last item for $3.50 should be 
classified as a debt of the deceased under the Seventh Class. C.58., 93.) 

11. The claim of the plaintiff represents the reasonable value of serv- 
ices rendered to C. C. Ward, deceased, by the plaintiff, as shown on the 
itemized bill filed with the defendant. During the time he was in plain- 
tiff’s hospital, C. C. Ward was under constant observation and treatment 
by his physician, who visited him daily. His presence in plaintiff's 
hospital (or in some similar hospital) was reasonably necessary for his 
proper treatment by his physicians. He could not have had such treat- 
ment, safely and conveniently, at his home. 

The question of law presented to the court, for its decision, was 
whether, on the facts agreed, plaintiff’s claim for $652.10 should be 
classified for payment by the defendant as a debt of the deceased, in- 
cluded within the Sixth Class or the Seventh Class, as provided by 
C5493. 

The court was of opinion that on the facts agreed, all the items 
included in the bill filed with the defendant by the plaintiff, except the 
items of $159.00 and $3.50, aggregating the sum of $162.50, constitute a 
debt of the deceased for medical services rendered to him by the plaintiff 
within twelve months preceding his death, and that said debt, amounting 
to the sum of $493.10, should be classified for payment as included within 
the Sixth Class of the debts of the deceased, and accordingly adjudged 
that defendant pay the plaintiff the sum of $493.10 as a debt included 
within the Sixth Class, and the sum of $162.50, as a debt included within 
the Seventh Class of the debts of the deceased, and that the costs be taxed 
against the defendant. 

From this judgment both plaintiff and defendant appealed to the 
Supreme Court, each assigning error in the judgment. 


Battle d& Winslow for plaintiff. 
Thorp & Thorp for defendant. 


Connor, J. The order in which the debts of a deceased person shall 
be paid by his administrator or executor is preseribed by statute. C.S., 
93. For the purpose of determining the priority of such debts, they are 
classified as follows: 

“First Class. Debts which by law have a specific len on property to 
an amount not exceeding the value of such property. 

“Second Class. Funeral expenses. 

“Third Class. Taxes assessed on the estate of the deceased previous 
to his death. 

“Fourth Class. Dues to the United States or to the State of North 
Carolina. 
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“Fifth Class. Judgments of any court of competent jurisdiction 
within this State, docketed and in force, to the extent to which thev are a 
lien on the property of the deceased at his death. 

“Sixth Class. Wages due to any domestic servant or mechanical or 
agricultural laborer employed by the deceased, which claim for wages 
shall not extend to a period of more than one year preceding the death; 
or if such servant or laborer was employed during the year current at 
the decease, then from the time of such employment; for medical services 
within twelve months preceding the decease. 

“Seventh Class. All other claims and demands.” 

It 1s provided by statute that “no executor, administrator, or collector 
shall give to any debt any preference whatever, either by paying it out of 
its class, or by paying thereon more than a pro rata proportion in its 
class.” C.S., 94. 

Speaking of the statutory preference of a debt incurred by a decedent 
for medical services rendered to him within twelve months preceding his 
death, Clark, C. J., in Baker v. Dawson, 181 N. C., 227, 42 8. E., 588, 
said : 

“Tt must be noted that there is no priority even for medical services 
rendered the deceased personally, unless he cies. In all other cases, the 
physician’s bill is like any other debt. If the physician wishes to secure 
such debts, he must exact security or proceed to collect by law. When 
the patient is in his last illness, this might be inconvenient or indecent, 
and as such illness might extend to twelve months, the law endeavors 
to secure for the patient medical attention by giving a legal priority for 
such services if rendered to the patient within twelve months preceding 
his decease. But such reason does not apply to services rendered his 
wife and children, as to which the physician has extended credit, relying 
upon the father or husband himself paying the debt incurred. There 
are no words extending the meaning to such debts other than for personal 
services to the debtor, and the language of the statute is restrictive— 
‘for medical services within twelve months prior to the decease’—mean- 
ing the decease of the debtor, not of his wife or child. The statute being 
in derogation of the equity of a pro rata distribution, should be strictly 
construed so as not to confer a priority over other creditors unless clearly 
called for.” 

This principle was properly applied in Baker v. Dawson, supra. The 
decision In that case was manifestly correct. The principle does not 
require, however, a restricted construction of the words ‘medical serv- 
ices,’ In the instant case, which will exclude from the provisions of the 
statute services rendered to the deceased within twelve months preceding 
his death, by the plaintiff, which were rendered upon tae advice of his 
physician, and were reasonably necessary, because of his illness, for his 
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care and comfort, while he was under treatment by his physicians. The 
purpose of the statute would be defeated by such construction. When 
the plaintiff admitted C. C. Ward into its hospital, it doubtless felt 
assured that if he recovered from his illness and was restored to his 
health, he would pay his hospital bill, and that if he died within twelve 
months from the date of his admittance, it would have a preferred claim 
for its services upon his estate. 

The words “medical services,’ as used in the statute, include all sery- 
ices rendered to the deceased, because of his illness, upon the advice of 
his physician, which were reasonably necessary for his care and comfort, 
and for his proper treatment by his physicians. 

There is error in the judgment in the instant case excluding from the 
provisions of the statute the amount due the plaintiff for board of grad- 
uate nurses who attended the deceased while he was a patient in plain- 
tiff’s hospital. It is manifest from the facts agreed and submitted to 
the court that 1t was reasonably necessary that his nurses should attend 
C. C. Ward constantly while he was a patient in plaintiff’s hospital. It 
was therefore not only conyenient but reasonably necessary for the plain- 
tiff to furnish board for said nurses. 

There is no error in the judgment with respect to the payment by the 
defendant of the amount due to the plaintiff for services rendered to the 
deceased. The judgment should, however, include the item of $159.00. 

In accordance with this opinion, the judgment in plaintiff’s appeal 1s 
reversed ; in defendant’s appeal the judgment is modified and affirmed. 

Reversed on plaintiff’s appeal. 

Modified and affirmed on defendant’s appeal. 


} 





L, C. REED y. WM. VV. FARMER, CuHarrmMan or BOARD OF COUNTY 
COMMISSIONERS OF MADISON COUNTY. 


(Iiled 24 February, 1937.) 


1. Counties § 17—Mandamus will not lie to compel chairman to sign county 
voucher since county commissioners are vested with control of finances. 
The auditor of Madison County instituted this proceeding in mandamus 
against the chairman of the board of county commissioners to compel him 
to sign a salary voucher made out to the auditor (Public-Local Laws of 
1917, ch. 201, as amended by Publie-Local Laws of 1931, ch. 341). Jfeld: 
Defendant chairman has no power or authority to pass upon the claim of 
plaintiff, but by constitutional provision such power is vested in the board 
of county commissioners, N. C. Constitution, Art. VII, sec. 2, and man- 
damus will not lie against defendant chairman, plaintiff’s remedy, if he 
has a claim against the county, being to present it for approval to the 
county, and if not approved and paid, to institute action against the county. 
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2. Mandamus § 1— 


Mandamus will lie only to compel the performance of a legal duty of 
defendant at the instance of a party having a clear legal right to demand 
its performance, and where the party sought to be coerced has no power 
or duty to perform the act, his demurrer is properly sustained. 


Appray by defendant from Phillips, J., 18 September, 1936, at Cham- 
bers. From Mapison, Reversed. 

The complaint of plaintiff is as follows: 

“1, That the plaintiff is a citizen and resident of the county of 
Madison, North Carolina. 

“2. That the defendant is a resident and citizen of the county of 
Madison and State of North Carolina. 

“3. That Wm. V. Farmer is the chairman of the board of county com- 
missioners of Madison County, North Carolina. 

“4, That on 24 April, 1933, L. C. Reed was duly inducted into the 
office of auditor for Madison County, North Carolina, and has per- 
formed and carried out all the duties of said office up to the present time, 
that some of the duties of said auditor are to keep all accounts of the 
county, audit the books of the different governmental departments of the 
county, draw checks for the payment of official salaries, and for the 
payment of accounts, and to present same to the chairmen of the county 
commissioners for his signature, and this plaintiff, in the course of his 
official duty, drew a voucher or check in favor of himself for part of 
his services and presented same to the chairman of the board of county 
commissioners for his signature, and that the defendant arbitrarily and 
without any good and valid reason refused to sign same. 

“5. That the General Assembly of North Carolina, at its regular ses- 
sion of 1917, duly passed an act, which was ratified on 9 January, 
entitled ‘An act appointing an auditor for Madison County and defining 
the duties of the position,’ same being chapter 201, in words and 
figures (in part) as follows, to wit: ‘Section 14. That the auditor of 
Madison County shall receive as full compensation for his services the 
sum of three dollars per day and mileage for the days actually engaged 
in the performance of his duties, said mileage to be the same as that 
received by the members of the board of county commissioners.’ 

“6, That the General Assembly of North Carolina, at its regular ses- 
sion of 1931, duly passed an act, which was ratified on 30 March, 
entitled “An act to fix the fees of certain officials of Madison County 
whose salaries have been abolished and define the duties of certain 
officials and boards,’ same being chapter 341, in words and figures (in 
part) as follows, to wit: ‘Section 4. That from and acter the ratifica- 
tion of this act no auditor or tax collector shall be elected for Madison 
County in any other way or manner save that provided in this section. 
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That on the first Monday in December, one thousand nine hundred and 
thirty-two, the chairman of the board of education, the chairman of the 
board of county commissioners, the chairman of the board of health, 
the chairman of the sinking fund commission, and their successors in 
office, and the chairman of any other board that may be created by the 
Legislature for Madison County, shall meet and elect an auditor by a 
majority of the votes of the various chairmen, and said auditor shall 
serve and draw compensation provided for in the act creating the audi- 
tor’s office for Madison County and that part of said act that provides 
for the election of said auditor at the general election is hereby repealed.’ 

“Wherefore, the plaintiff makes this appheation, praying: 

“1. That a writ of mandamus be issued out of this court, directed to 
the defendant Wm. V. Farmer, chairman of the board of county comimis- 
sioners, commanding him to sign the check or voucher for the services 
of L. C. Reed, auditor for the said county of Madison, as provided 
by law. 

“2. For such other and further relief as the court may deem just and 
proper. 

“3. For the costs of this action, to be taxed by the clerk.” 

The demurrer of defendant 1s as follows: 

“1, That this court has no jurisdiction of the person of the defendant 
or of the subject matter of this action, in that this application for a 
writ of mandamus is an application to enforce a money demand against 
Madison County, and as such is not within the jurisdiction of this court. 

“2, That there is a defect in parties defendant, in that the Madison 
County board of county commissioners is the real party in interest and 
not Wm. V. Farmer, chairman. 

“3. That the petition does not state a cause of action, in that: 

“\. It does not show that the board of county commissioners of 
Madison County has ever ordered the payment to the petitioner of the 
voucher set up in his petition, or ordered the chairman to sign such 
voucher. 

“B. It does not show any particular voucher which has been presented 
to the defendant or any specified amount in any voucher. 

“(' Tt shows on its face that the writ of mandamus requested seeks 
to enforce a money demand ex contractu against Madison County and 
fails to show that any claim of petitioner has been reduced to judgment 
as required by law. 

“TD, It asks for mandamus to require the defendant to sign a check 
upon the funds of Madison County, and does not show in its face that 
the county of Madison has any funds available to meet said check if 
signed. 

“Wherefore, the defendant asks that the petition be dismissed and he 
go without day and recover his costs in this behalf imeurred.” 
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The court below, after finding certain facts, rendered judgment, in 
part, as follows: “It further is ordered and adjudged that a mandamus 
issue, directed to Wm. V. Farmer, chairman of the board of county 
commissioners as aforesaid, commanding him to sign the said voucher 
or check for the amount due the plaintiff under ch. 201 of the Public- 
Local Laws of 1917; and ch. 341 of the Public-Local Laws of 1931; and 
it is further ordered by the court that the clerk of the Superior Court of 
Madison County deliver a copy of the within judgment to the sheriff of 
Madison County, and that he be directed to carry out the mandate and 
orders of this court. It is further ordered that the defendant pay the 
costs of this action. F. Donarp PHILLIPS, 

Judge Presiding.” 


To the foregoing judgment the defendant excepted, assigned error, and 
appealed to the Supreme Court. 


No counsel for plaintiff. 
Roberts & Baley for defendant. 


Crargson, J. There are several grounds of demurrer and the only 
ones we think necessary to consider are under C.8., 511 (6). “The com- 
plaint does not state facts sufficient to constitute a cause of action” in 
that: 

“A, It does not show that the board of county commissioners of Madi- 
son County has ever ordered the payment to the petitioner of the voucher 
set up in his petition, or ordered the chairman to sign such voucher. 

“B. It does not show any particular voucher which has been presented 
to the defendant, or any specified amount in any voucher. 

“CO, It shows on its face that the writ of mandamus requested seeks 
to enforce a money demand ex contractu against Mad:son County, and 
fails to show that any claim of petitioner has been reduced to judgment 
as required by law. 

“D. It asks for mandamus to require the defendant to sign a check 
upon the funds of Madison County, and does not show on its face that 
the county of Madison has any funds available to meet said check if 
signed,” 

Const. of N. C., Art. VII, sec. 2: “It shall be the duty of the com- 
missioners to exercise a general supervision and control of the penal and 
charitable institutions, schools, roads, bridges, levying of taxes, and 
finances of the county, as may be prescribed by law. The register of 
deeds shall be ex officio clerk of the board of commissioners.” See. 8: 
“No money shall be drawn from any county or township treasury, except 
by authority of law.” N.C. Code, sec. 1297, Power of Board, subsec. 5, 
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says: “To provide by taxation or otherwise for the prompt and regular 
payment, with interest, of any existing debt owing by the county.” 

In Martin v. Clark, 185 N. C., 178 (179), is the following: “The 
law commits to the board of commissioners the power and duty of audit- 
ing and passing upon the validity of claims. If they refuse to audit or 
act upon a claim, mandamus will lie to compel them to do so. Bennett 
v. Comrs., 125 N. C., 468. If after the hearing they refuse to allow 
or issue a warrant for its payment, an action will he against the ecom- 
missioners to establish the debt and for such other relief as the party 
may be entitled to. ffughes v. Comrs., 107 N. C., 598.” 

Publie-Loeal Laws of N. C., 1917, ch. 201, sec. 1, is as follows: “That 
permanent office of ‘Auditor of Madison County, North Carolina,’ be 
and the same is hereby created and established.” Sec. 12: “That the 
auditor of Madison County shall O.K. all vouchers issued by any of the 
boards of commissioners thereof, and in the discharge of this duty may 
administer oaths to any person presenting any voucher.” Sec. 14: 
“That the auditor of Madison County shall receive as full compensation 
for his service the sum of three dollars per day and mileage for the days 
actually engaged in the performance of his duties, said mileage to be the 
same as that received by the members of the board of county commis- 
sioners of Madison County.” 

Public-Local Laws of N. C., 1931, ch. 841—the title: “An act to fix 
the fees of certain officials of Madison County whose salaries have been 
abolished, and to define the duties of certain officials and boards.” 
Sec. 4 provides the method of electing the auditor. 

In a careful examination of the acts set forth in the complaint, we can 
find no power or authority of the defendant chairman of the board of 
county commissioners to pass on the claim of plaintiff. It would, in 
fact, be questionable if the General Assembly had power to pass such an 
act. J rom the constitutional provisions above quoted, the county com- 
missioners have the general supervision and control over the “finances 
of the county.” ITf plaintiff had a claim against the county, it should 
have been presented to and approved by it, and if not approved and paid, 
an action would he against the county, as said in the Jurlin case, supra. 

It is well settled in Person v. Doughton, 186 N. C., 7238 (724): 
“Mandamus lies only to compel a party to do that which it is his duty 
to do without it. It confers no new authority. The party secking the 
writ must have a clear legal right to demand it, and the party to be 
coerced must be under a legal obligation to perform the act sought to be 
enforced.” Mebane School District v. County of Alamance, ante, 218, 
citing authorities. See Woodmen of the World v. Comrs. of Lenoir, 
208 N. C., 483. 

For the reasons given, the judgment in the court below is 

Reversed. 


254 IN THE SUPREME COURT. [211 


WILSON v. FARMER; MORROW tv. CLINE. 


J. K. WILSON v. WM. V. FARMER, CHAIRMAN OF THE BOARD OF COUNTY 
COMMISSIONERS OF MADISON COUNTY. 


(Filed 24 February, 19387.) 


Appear by defendant from Phillips, J., 18 September, 1936, at Cham- 
bers. From Maprson. Reversed. 

This is a petition for writ of mandamus by the acting tax collector 
of Madison County against the chairman of the board of county com- 
missioners of Madison County to foree the defendant to sign a check 
for a sum of money alleged to be due the petitioner as salary. From the 
judgment for plaintiff defendant excepted, assigned error, and appealed 
to the Supreme Court. 


No counsel for plaintiff. 
Roberts & Baley for defendant. 


Crarxson, J. For the reasons given, in Reed v. Wm. V. Farmer, 
Chairman of Board of County Commissioners of Madison County, ante, 
249, the judgment in this cause is 

Reversed, 





J. W. MORROW, CARL MORROW, anv ITASCA MORROW, spy THEIR NEXT 
FRIEND, J. W. MORROW, v. FRANK CLINE anp SOUTHERN RAILWAY 
COMPANY. 

(Viled 24 February, 1937.) 


1. Appeal and Error § 45f—On appeal from judgment overruling demurrer, 
sole question presented is sufficiency of complaint to state cause. 


Upon appeal from judgment overruling a demurrer the sole question 
presented is whether the complaint states a cause of action in favor of 
plaintiffs against defendants, and whether the action should have been 
brought by another party is not necessary to be determined when the 
complaint does not allege facts disclosing that such other party had the 
sole or prior right to prosecute the action. 


2. Dead Bodies § 5—Minor children may maintain action for mutilation 
of dead body of their father. 


Minor children have a right to maintain an action for the mutilation of 
the dead body of their father, and a demurrer to their complaint in such 
action on the ground that the complaint should allege facts showing that 
a widow with right to maintain the action did not survive, and that plain- 
tiffs were all the children of deceased, is properly overruled, since it does 
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not appear from the face of the complaint that a widow having a prior 
right to maintain the action survived or that there were other children 
surviving deceased, the defense that plaintiffs are not the real parties in 
interest being new matter which may be taken advantage of only by 
positive allegations in the answer disclosing such defense. 


3. Pleadings § 18—Where complaint states cause in plaintiffs’ favor, de- 
murrer on ground that they are not real parties in interest is bad. 


Where the allegations of the complaint are sufficient to state a cause 
of action in favor of plaintiffs, the defense that another party had a prior 
right to maintain the action, or that there were others of the class having 
an equal right to sue who were not made parties, may not be taken advan- 
tage of by demurrer when the allegations of the complaint do not show 
such prior or coérdinate right in other parties, such demurrer being bad 
as a “speaking demurrer,” and in such instance the defense being avail- 
able only by positive allegations in the answer disclosing such right of 
action in parties other than plaintiffs. 


Apprax by defendants from Harding, J., at October-November Term, 
1936, of Swarn. Affirmed. 

The allegations of the complaint, in part, are as follows: “That they 
are citizens and residents of Swain County, State of North Carolina, 
and that J. W. Morrow is the father of Robert Morrow, deceased, and 
Carl Morrow and Itasea Morrow are the minor children of the said 
Robert Morrow; that the said J. W. Morrow has been duly appointed 
by the clerk of the Superior Court of Swain County as next friend of 
the said Carl Morrow and Itasca Morrow. That the defendant Frank 
Cline, as plaintiffs are informed and believe, is a citizen and resident 
of Buncombe County, State of North Carolina; that the defendant 
Southern Railway Company is a corporation, owning and operating a 
line of railway from Asheville, North Carolina, to Murphy, North 
Carolina, and at the time of the grievance hereinafter complained of 
owned and operated said line of railway as aforesaid.” Then specific 
allegation is made showing actionable negligence and damages for the 
mutilation of the body of Robert Morrow. 

The defendants demurred to the complaint on several grounds. The 
demurrer as to the plaintiff J. W. Morrow, father of Robert Morrow, 
deceased, was sustained by the court below. Ile did not appeal. 

The judgment of the court below is as follows: “This cause coming on 
to be heard, and being heard upon the demurrer of the defendants to the 
complaint, and the court being of the opinion, after hearing arguments 
of counsel for plaintiffs and defendants, that the demurrer should be 
sustained in so far as it alleges that J. W. Morrow is an improper and 
unnecessary party, but should be overruled in all other respects. It is 
therefore ordered and adjudged by the court that J. W. Morrow, per- 
sonally, be stricken from the record as a party to the action, and it is 
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further ordered and adjudged that the demurrer in all other respects be 
and the same is hereby overruled and disallowed. 
Wa. FE. Harvie, 
Judge Presiding.” 


The defendants excepted and assigned as error: “That his Honor 
erred in overruling the demurrer filed by the defendants. and in signing 
the judgment.” 


T. D. Bryson and T. D. Bryson, Jr., for plaintiffs. 
R.C. Kelly and Jones & Ward for defendants. 


CrarKkson, J. The first question presented by defendants: “In an 
action for damages, where it is alleged a dead body has been mutilated, 
must the action be brought by the widow of deceased or by the minor 
children ?”’ 

The defendants demurred to the complaint of plaintiffs, so on this 
record it is not necessary to answer this question. The sole question 
on this record: .\re the allegations in the complaint sufficient to sustain 
the action? We think so. 

In Stephenson v. Duke University, 202 N. C., 624 (625), 1s the fol- 
lowing: “This action was brought to recover damages tor the mutila- 
tion or autopsy of the dead body of a child. The plaintiffs were the 
child’s parents. The court adjudged in effect that the father may main- 
tain the action and that the complaint does not state a cause of action 
in behalf of the mother. The plaintiffs appealed; the defendant did not 
appeal. We therefore treat as conceded the defendant's satisfaction with 
the judgment and its acquiescence in the conclusion that the action may 
be prosecuted by the male plaintiff, and that as to hin the complaint 
states a cause of action. The right to bury the dead is generally treated 
as a guasi-right of property. Floyd v. BR. R., 167 N. C., 55. If the 
father has a right of action we need discuss neither the divergent views 
expressed in regard to the right of property in the dead tody of a human 
being, nor the legal right of the proper person to prosecute a suit for its 
mutilation, Jn this State the right to maintain an action for such mutl- 
lation has been recognized for almost a third of a century. Kyles rv. 
KR. #., 140 N. C., 394. The single question with which we are now con- 
cerned 1s whether upon the allegations in the complaint the feme plain- 
tiff, the mother of the deceased child, has a cause of action. 

(p. 628). Our conclusion is that the Pe relation 7o the child and 
the consequent duties imposed upon him by the law, some of which have 
been enumerated, are of such character as to clothe him with a prefer- 
ential right of action, and that the judgment should be affirmed.” On 
demurrer by defendants in the court below, “The court sustained the 
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demurrer as to feme plaintiff’s alleged cause of action and overruled it as 
to the cause stated by C. H. Stephenson.” To this the plaintiff exeepted 
and assigned error and appealed to the Supreme Court. The judgment 
of the court below was affirmed. 

In Bonaparte v. Funcral Tome, 206 N. C., 652, it is settled in this 
jurisdiction that a wife has the right to possession of the dead body of 
her husband and may recover punitive damages for its wrongful deten- 
tion. 

In the present case the demurrer against the plaintiff J. W. Morrow, 
father of the mutilated son, was sustained and he did not appeal. As the 
cause now stands, therefore, this is an action by two minor children of 
deceased in which they claim damages for the mutilation of the body ot 
their father. J. W. Morrow has been duly appointed next friend of 
Carl Morrow and Itasea Morrow, and the complaint alleges that “Car! 
Morrow and Itasca Morrow are the minor children of the said Robt. 
Morrow.” 

The second question presented by defendant: “Should the complaint 
allege that the plaintiffs, children of the decedent, are the only children 
left by said decedent, and should it further allege that there was no 
widow who could bring the action at the time of the alleged mutilation ?” 

We think the allegations of the complaint, hberally construed, would 
implv that they are the only children left by decedent, Robert Morrow— 
a reasonable inference. This phase of the demurrer is too technical and 
attenuated. We do not think that it was necessary to allege that there 
was no widow who could bring the action at the time of the alleged 
mutilation. The defendants further contend: “If the action has to be 
brought by the widow, if she is alive, or not divorced, it is not necessary 
for the plaintiffs to allege and prove her death or divorce, and further 
allege that thev are the only children of decedent, in order to maintain 
a cause of action?’ We think this is jurisdictional, and without an 
allegation of the kind the action cannot be maintained, and hence the 
demurrer should have been sustained in toto.” We cannot so hold. We 
think that this would be a “speaking demurrer.” 

MeIntosh, N.C. Practice and Procedure in Civil Cases, part sec. £36, 
p. 447, lays down the following rule: “A speaking demurrer is one 
which, as a ground of objection, states facts which do not appear in the 
pleading to which the demurrer is filed. This is not a demurrer, and 
will not be considered by the court. It is not the function of a de- 
murrer to allege facts, and thereby challenge the validity of the oppon- 
ent’s claim, but to admit the truth of the facts alleged and question their 
legal sufficiency.” 

It nowhere appears upon the face of the complaint that the deceased 
had a wife surviving him, or that if she did survive, that they had been 
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divorced, or that she had not abandoned him and separated herself from 
him. Nor does it appear that the deceased left surviving him children 
other than the plaintiffs Carl Morrow and Itasca Morrow; this is a 
matter of special defense and not by speaking demurrer. Brick Co. v. 
Gentry, JOe No O42s asic wm Sherard 107 No Cs, 204, 

“The rule stated and apphed in most of the cases is that the defense 
of the real party in interest may only be made by affirmative allegation 
by the defendant.” Clark on Code Pleading, p. 186; Willey v. Cameron 
Michel Co., 217 App. Div., 651, 217 N. Y. 8., 248. Mr. Pomeroy says 
on this subject: “The defense that the plaintiff is not the real party in 
interest 1s new matter. A general ayerment, however, to that effect, is 
not enough; the facts must be stated which constitute the defense, and 
which show that he is not the real party in interest.” Pomeroy Reme- 
dies and Remedial Rights (5th Ed.), sec. 587; Maxwell on Code Plead- 
ings, pp. 66-7; Phillips Code Pleadings (2d Ed.), sec. 348, p. 379; 
Phenix Bank v. Donnell, 40 N, Y., 410. 

T’or the reasons given, the judgment of the court below is 


Affirmed, 





REBECCA C. NALL vy. R. B. MeCONNELL, FRANK B. COOK, GEORGE B. 
BENSEL, anp HENRY ROBERTSON, 


(Filed 24 February, 1987.) 


1. Judgments 8§ 16, 22— 


A judgment in a special proceeding rendered less than ten days after 
service of summons is irregular, C. 8., 753, but not void, and the judg- 
ment may not be attacked collaterally, but only by motion in the cause. 


2. Mortgages § 13b—Judgment appointing substitute trustee entered less 
than ten days from service of summons is irregular but not void. 


Judgment appointing a substitute trustee entered less than ten days 
after service of Summons upon the trustor is irregular, C. 8S., 753, but not 
void, and such irregularity will not support an action, instituted some 
four years after such substitution, to set aside the foreclosure sale con- 
ducted by the substitute trustee, the trustor’s remedy to correct such 
irregularity being by motion in the cause and the right to complain being 
barred by laches. 


3. Judgments § 16: Process § 1—Summons in this proceeding for appoint- 
ment of substitute trustee held to give trustor sufficient notice. 


A summons in a proceeding for the appointment of a substitute trustee 
which commands the trustor to appear and answer the petition of the 
cestui que trust and show cause why a trustee should not be appointed in 
the stead of the original trustee in the deed of trust referred to in the 
petition filed, ig held to give full notice to the trustor and to sufficiently 


NC. SPRING TERM, 1937. 259 


NALL v, MCCONNELL, 


comply with the statutory provision that the summons must state in 
substance that if defendant fails to answer plaintiff would apply to the 
court for the relief demanded in the complaint, N. C. Code, 476, the peti- 
tion filed being accessible to the trustor if she desired more information, 
and the trustor’s contention that the judgment appointing the substitute 
trustee was void for failure of the summons to give the requisite notice 
is untenable. 

4. Pleadings § 18—-The guestion of real party in interest may not be pre- 
sented by demurrer. 

Where, in an action attacking the validity of a foreclosure sale, de- 
fendants file answer alleging that the substitute trustee who conducted 
the «ale was duly appointed by the clerk upon petition in a special pro- 
ceeding in which plaintiff trustor was served with summons, plaintiff's 
demurrer to the answer on the ground that the alleged appointment of 
the substitute trustee was void for that the personal representative of the 
deceased original trustee was not served with summons, N. C. Code, 2575, 
2583. is bad as a “speaking demurrer.” 


Appra by plaintiff from order made by Harding, J., at August Term, 
1936, of Macon, Order dated 3 September, 1986. .Afhrmed. 

The allegations of the complaint are to the effect that the plaintiff 
Rebecea C. Nall purchased a piece of land, about 22 acres, from thie 
defendant R. B. MeConnell. She paid part of the purchase price and 
made notes secured by deed of trust to A. W. Lorn, trustee, to secure the 
deferred payments on same. That all of said notes are paid except the 
sum of #500. That the land in controversy was sold by Henry G. 
Robertson, alleged substitute trustee, on 5 January, 1932, and purchased 
by defendant George B. Bensel. 

The plaintiff alleged, in substance, in her complaint: ‘That the 
defendants Cook and McConnell led her to believe that she would have 
more time in which to pay the balance; that plaintiff then went to 
Washington City, where she remained for a number of months, and upon 
her return found that her land had been advertised and sold by Henry G. 
Robertson, calling himself substituted trustee, the defendant A. W. Horn 
having died some time prior to the sale, or attempted sale, of the Jand 
under the deed of trust; and the plaintiff brought this action to recover 
the land, and alleged, in substance, that no title passed by the advertise- 
ment and sale under the deed of trust by Robertson, and that this was a 
void sale, and all that the defendants are entitled to 1s the balance of the 
purchase money in the sum of $500.00, and the interest on this amount.” 

The defendants set up an answer (amended) at length, pleading, in 
substance: (1) Estoppel by Judgment; (2) equitable estoppel in pazs. 

The following judgment was rendered in the court below: “This cause 
came on to be heard at August Term, 1936, of Macon Superior Court, 
before his Honor, W. F. Harding, Judge presiding, upon the demurrer 
ore tenus of the plaintiff to the defendants’ amended answer, the grounds 
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of the demurrer ore tenus being set out and filed with the pleadings. 
After having heard read the pleadings in this action and argument of 
counsel, the court is of the opinion that the demurrer ore tenus should 
not be sustained. It is therefore ordered and adjudged by the court that 
the plaintiff’s demurrer be and the same is hereby overruled. 
W. F. Haroprne, 
Judge Presiding.” 


To the foregoing order and ruling of the court below the plaintiff 
excepted, assigned error, and appealed to the Supreme Court. 


Moody & Moody for plaintiff. 
Jones & Jones for defendants. 


Cuarkson, J. In Blackmore v. Winders, 144 N. C., 212 (215-16), we 
find: “It may be said that a complaint cannot be overthrown by a 
demurrer unless it be wholly insufficient. If in any portion of it, or to 
any extent, it presents facts sufficient to constitute a cause of action, or 
if facts sufficient for that purpose can be fairly gathered from it, the 
pleading will stand, however inartificially it may have been drawn, or 
however uncertain, defective, or redundant may be its statements, for, 
contrary to the common law rule, every reasonable intendment and pre- 
sumption must be made in favor of the pleader. It must be fatally 
defective before it will be rejected as insufficient.” N.C. Code, 1935 
(Michie), sec. 5385; In re Trust Co., 207 N. C., 802. See S. uv. Me- 
Canless, 198 N. C., 200 (206); Bowling v. Bank, 209 N. C., 463 (469). 

On this record, for the purpose of this demurrer, we w-ll only consider 
the plea of estoppel by judgment. On this aspect the demurrer of plain- 
tiff cannot be sustained. The plaintiff’s demurrer is based on several 
grounds: 

(1) That the judgment appointing a substitute trustee was void for 
the reason that the statutory time for the running of the summons was 
not given. We cannot so hold. The alleged defect in the summons 
served on plaintiff in the petition before the clerk, of G. R. McConnell, 
owner of the unpaid note, to have a substituted trustee for A. W. Horn, 
deceased, is not well taken by the plaintiff. The summons is full and 
plenary. The summons served on plaintiff gave full notice to her of 
the purpose of the proceedings, and also in it made reference “in the 
petition filed.” N. C. Code, 1985 (Michie), sec. 758, latter part, is as 
follows: “And provided further, that the summons in special proceedings 
shall command the sheriff or other proper officer to summons the defend- 
ant, or defendants, to appear and answer the complaint of the plaintiff 
within ten (10) days after its service upon defendant or defendants in 
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lieu of thirty (30) days, as required in civil actions.” The summons 
was served on 11 November, 1980; the judgment was signed 17 Novem- 
ber, 1930. 

The case of Stafford v. Gallops, 123 N. C., 19, is a suit involving the 
appointment of a substitute trustee where the original trustee had died. 
In this case the summons was served on 11 December, and judgment 
was taken on 19 December, 1891, and the defendants took the position 
that the judgment was void, as they had not had the 10-day notice 
required. The Court said, at pp. 23-384: “When the time between 
service and the return day of the summons is less than the time allowed 
by the Code, the clerk is not bound to dismiss the action, but should 
allow the time allowed by the Code to the defendant for an appearance. 
Guton v. Melvin, 69 N. C., 242. The object of service of process is to 
advise the defendant of the plaintiff’s action, and that he must appear 
at the time and place named and make his defense, and in default therem 
judgment will be prayed. If he attends, as he should, he ean defend on 
the merits or have irregularities corrected. Failing in this does not 
affect the jurisdiction or judgment as long as it stands unreversed. A 
service of four days notice, when the law requires five, 1s sufficient to 
support a justice’s judgment. Ballinger v. Tarvell, 85 Am. Dec., 527; 
1 Freeman, supra (1 Freeman on Judgements, 4th Ed.), see. 126. Ap- 
plying these principles to the present case, his Honor committed crror in 
excluding the judgment of the clerk appointing a trustee. That judg- 
ment, although irregular, is valid until reversed or vacated by a direct 
action, and cannot be collaterally attacked.” 

“Tf a judgment is irregular, the remedy is by a motion in the case 
made within a reasonable time; if erroneous, the remedy is by appeal.” 
Finger v. Smith, 191 N. C., 818 (820). 

(2) “That said judgment was void for the reason that the summons 
failed to contain a notice stating in substance that if the defendants 
failed to answer, the plaintiff would apply to the court for the relief 
demanded in the complaint.” 

We have heretofore said that the summons gave full notice to plain- 
tiff—we copy same: 

“State of North Carolina, Macon County—/n re A. W. Horn, Trustee: 
State of North Carolina: To the sheriff or other lawful officer of Macon 
County, greetings: You are hereby commanded to summon Rebecea C. 
Nall to be and appear before the undersigned clerk Superior Court of 
Macon County, at his office in the courthouse in Franklin, N. C., on 
Monday, 17 November, 1930, then and there answer the petition of 
G. R. McConnell and show cause why a trustee should not be appointed 
in the place and stead of A. W. Horn, trustee, deceased, in a certain deed 
of trust dated 1 October, 1925, and referred to in the petition filed. 
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This 10 November, 1930. Frank I. Murray, C. S. C.—A. W. Horn, 
Trustee. Ree’d 11 Nov., 1930. Served by delivering copy and reading 
notice, 11 November, 1930. C.I. Ingram, Sheriff—C. C, Potts, D.S.” 

N.C. Code, supra, sec. 476, in part, is as follows: “And must contain 
a notice stating in substance that if the defendant or defendants fail to 
answer the complaint within the time specified the plaintiff will apply 
to the court for the relief demanded in the complaint; and must be dated 
on the date of its issue.” 

We think the summons substantially complied with the statute. The 
plaintiff could readily understand what the summons meant; if she 
needed more information, she could have examined the “petition filed.” 
Id certum est quod certum reddi potest. That is certain which can be 
made certain. 2 Bl. Comm., 143; 1 Bl. Comm., 78; 4 Kent Comm., 462; 
Broom Max., 624. 

This notice was served on 11 November, 1930. This action was not 
brought until years afterwards—the date of the summons does not 
appear; in the record the stipulation of counsel is as follows: “That the 
summons and organization of the court be not copied in this record.” 
The complaint is “verified 10 August, 1934.” 

(3) That said judgment was void for the reason that the personal 
representative of the deceased trustee was not made a party to the action 
brought for the purpose of appointing a substitute trustee.’ We are 
not unmindtful of N. C. Code, supra, sees. 2578 and 2583. We think 
the contention of plaintiff sets forth a “speaking demurrer.” The ques- 
tion of real party in interest may only be made by affirmative allegations. 
Morrow v. Cline, ante, 254. The plaintiff was suz juris and had full 
notice and opportunity to be heard. It is unfortunate for her, but she 
lost by her laches. 

For the reasons given, the judgment must be 

Affirmed. 





J. W. COUNCIL, MARTHA A. COUNCIL, ann HELEN A. COUNCIL AN- 
DREWS, v. GREENSBORO JOINT STOCK LAND BANK, C. E. FLEM- 
ING, J. H. BLOUNT, J. K. BLOUNT, anv F. L. BLOUNT. 


(Filed 24 February, 1987.) 
1. Pleadings § 20— 

Upon demurrer the complaint must be liberally construed with a view 
to substantial justice between the parties, C. S., 585, and the demurrer 
should be overruled uniess the complaint is wholly insufficient to state a 
cause of action, taking its allegations to be true and adopting every 
intendment in behalf of the pleader. 
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2. Mortgages § 39g—Complaint held sufficient to allege cause against pur- 
chasers to set aside their deed from purchaser at foreclosure sale. 


The complaint, as amended, alleged in substance that the property was 
bought at the foreclosure sale by the secretary and treasurer of the cor- 
porate mortgagee acting in such capacity as an agent of the mortgagee, 
that he shortly thereafter conveyed to the mortgagee, constituting in effect 
& purchase of the property by the corporate mortgagee at its own sale, 
and that defendant purchasers took deed directly from the corporate 
mortgagee with a recited consideration of ten dollars and other valuable 
considerations, and that defendant purchasers took with express or im- 
plied knowledge of the facts, since the facts were matters of public record. 
Held: Defendant purchasers’ demurrer to the complaint should have been 
overruled, since the complaint is not wholly insufficient to allege a cause 
of action against them to set aside their deed. leaving the question of 
whether plaintiffs can establish the allegations with competent proof to 
be determined on the frial. 


AppreaL by plaintiffs from Barnhill, J., at October Term, 1936, of 
EpercomBe, Reversed. 

Action by mortgagors to recover land alleged to have been wrongfully 
sold under foreclosure. 

Demurrer by defendants Blount was sustained by Harris, J., with 
leave to amend. Amendment filed, and demurrer to amended complaint 
sustained by Barnhill, J. 

Plaintiffs appealed. 


Bennett & McDonald for plaintetfs. 
No brief filed for defendants. 


Devin, J. The defendants Blount demurred on the ground that the 
complaint did not state facts sufficient to constitute a cause of action 
against them. The other defendants answered. 

The effect of a demurrer is to admit the truth of all the material 
facts alleged, and every intendment 1s adopted in behalf of the pleader. 
The statute (C. S., 585) requires that the complaint be liberally con- 
strued with a view to substantial justice between the parties. Ramsey 
v. Furniture Co., 209 N. C., 165. 

To determine the correctness of the ruling of the court below, it 1s 
necessary to examine the complaint and amendment in the hght of this 
rule, 

The pertinent allegations are as follows: 

“That on 14 July, 1924, the plaintiffs executed a mortgage to the 
defendant, the Greensboro Joint Stock Land Bank, securing a note of 
even date in the sum of $5,500, payable semiannually, the same to be 
due and payable on the first day of August, 1957. 

“That thereafter, on 31 August, 1931, the defendant, the Greensboro 
Joint Stock Land Bank, attempted to foreclose said mortgage, and on 
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29 April, 1932, the said Greensboro Joint Stock Land Bank attempted 
to execute a deed by reason of said attempted foreclosure to C. E. 
Fleming, of Guilford County, North Carolina, upon a purported con- 
sideration of $4,000; that immediately thereafter, on 6 May, 1982, 
Book 268, page 450, the said C. E. Fleming attempted to transfer said 
property described in the mortgage above referred to to the Greensboro 
Joint Stock Land Bank. 

“That on 8 January, 1984, the said defendant, the Greensboro Joint 
Stock Land Bank, attempted to transfer said property as described in 
the mortgage heretofore referred to to the defendants J. H. Blount, J. K. 
Blount, and F. L, Blount, of Pitt County, North Carol:na. 

“That the defendant C. E. Fleming, as the plaintiff is informed, 
believes, and so alleges, was and is connected with the defendant, the 
Greensboro Joint Stock Land Bank, and was at the time an official of 
said bank, to wit, secretary and treasurer, and acting in said capacity 
at the time he purchased said land at the foreclosure sale, and was acting 
as the agent of said bank. And the defendant, the Greensboro Joint 
Stock Land Bank, and the said C. E, Fleming conspired together to 
wrongfully obtain the lands and property of the plaintiffs, and that by 
reason of same said sale was fraudulent and voidable. 

“That the sale by the Greensboro Joint Stock Land Bank to the 
defendants J. H. Blount, J. K. Blount, and F. L. Blount, for a consid- 
eration of $10.00 and other valuable consideration, is void, and that the 
said grantees knew or could have known by due diligence the defects 
in the mortgage and sale of said property and the circumstances under 
which the plaintiffs sold the property. That the said C. E, Fleming was 
an agent of the mortgagees in said mortgage, rendering said sale, as 
plaintiffs are informed, believe, and so allege, illegal, fraudulent, and 
voidable. 

“That plaintifis further allege that in the sale and transfer of the 
property herein referred to that the defect in the title was a matter of 
record, in that the records disclosed that the mortgage under which the 
land was sold did not specify the place of the sale, and that the purchaser 
at the sale, C. E. Fleming, was an officer of the defendant Greensboro 
Joint Stock Land Bank, and purchased said property at the mortgage 
sale and immediately thereafter transferred it to the mortgagee, the 
Greensboro Joint Stock Land Bank, which made the sale of property 
voidable at the option of the mortgagor, and that the defendants Blount 
purchased said property at a private sale direct from tae mortgagee in 
the mortgage under which the property was sold. That said matters 
were of record in the office of the clerk of the Superior Court and the 
register of deeds of Edgecombe County, and the defendants Blount knew 
of the defects in said deed, or could have known by due diligence in 
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investigating the records, and took said property subject to the equity of 
the plaintiffs.” 

It will be noted that the material allegations of the complaint are that 
at the foreclosure sale the land was bought by the secretary and treasurer 
of the corporate mortgagee, and that this official was “acting in said 
capacity at the time he purchased said land at the foreclosure sale, and 
was acting as the agent of said bank,” and that this official shortly there- 
after conveyed the land to the mortgagee, which thus indirectly pur- 
chased at its own sale, 

In the amendment to the complaint it 1s further alleged that the 
demurring defendants took their deed for the land direct from the mort- 
gagee with knowledge of these facts, which were all matters of public 
record, and that their deed recited a consideration of ten dollars and 
other valuable considerations, 

We conclude that the complaint is not so wholly insufficient that it 
can be overthrown by a demurrer. Gibson v. Barbour, 100 N. C., 192; 
Hayes v. Pace, 162 N. C., 288; Owens v. Mfg. Co., 168 N. C., 397; 
Morris v. Carroll, 171 N. C., 761; Roberson v. Matthews, 200 N. C., 
241; Lockridge vu. Smith, 206 N. C., 174; Shuford v. Bank, 207 N. C,, 
428, 

Whether the plaintiffs can sustain their allegations with competent 
proof is another matter. 

The demurrer should be overruled, with leave to the defendants to 
answer. 

Reversed. 








JAMES P. TOMBERLIN vy. O. O. BACHTEL. 
(Filed 24 February, 1987.) 


1. Contracts § 7d——Evidence on issue of illegality of slot machines held 
conflicting and directed verdict that contract relating thereto was 
void held error. 

Plaintiff instituted this action to reeover for breach of contract by 
defendant under which plaintiff was entitled to haye a certain percentage 
of the receipts collected by him from defendant’s slot machines applied 
to the purchase of an interest in the business by plaintiff, plaintiff alleging 
that defendant disposed of the machines without accounting to plaintiff 
for the percentage of the receipts turned in by plaintiff on the purchase 
of the interest in the business. Plaintiff alone testified as to the method 
of operation of the machines, and stated that the machines were called 
marble game tables and explained the method of operation and testified 
that the machines did not pay off in money, but only in checks to be put 
back in the machine. and that if the ball went in certain holes in the 
table the player would be entitled to free shots. Held: The testimony is 
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susceptible of the inference that the machines were unluwful in the light 
of chs, 87 and 282, Public Laws of 1935, as interpreted by the Court, and 
a peremptory instruction that if the jury believed the witness to find that 
the contraet sued on was not void as a contract relating to illegal slot 
machines, is held for error. 


2. Trial § 19— 

Where portions of the testimony of a material witness are inconsistent 
or contradictory, and permit more than one inference tc be drawn there- 
from, if is a matter for the jury to decide which view of the evidence 
should be accepted. 

3. Appeal and Error § 46— 
‘Where a new trial is awarded on one exception, other exceptions relat- 


ing to matters which may not arise on a subsequent hearing need not be 
determined. 


ApprEAL by defendant from Phillips, J., at December Term, 1936, of 
Buncombe. Modified and affirmed. 

This was an action to recover damages for breach of contract relative 
to the ownership and operation of certain slot machines or amusement 
devices, instituted in the general county court of Buncombe County. 

From judgment on the verdict in the general county court the defend- 
ant appealed to the Superior Court, assigning errors. 

In the Superior Court all of defendant’s assignments of error were 
sustained and the cause was remanded to the general county court for 
judgment dismissing the action. 

From the judgment of the Superior Court the plaintiff appealed to the 
Supreme Court. 


DuBose & Orr for plaintiff, appellant. 
Jones & Ward for defendant, appellee. 


Devin, J. The determinative question involved in this appeal is pre- 
sented by defendant’s contention that the machines, about the operation 
and ownership of which the parties contracted, were gambling devices, 
and illegal, and that an action to recover profits therefrom could not be 
maintained. 

The issue on this phase of the case, submitted to the jury in the general 
county court, was as follows: “Was the contract sued on illegal in that 
it constituted a gambling transaction, as condemned by law?” Upon this 
issue the judge of the county court charged as follows: “If you believe 
the testimony of the witness and find the facts to be as all the evidence 
tends to show, you would answer the issue ‘No.’ ” 

Exce;tion to this charge was sustained by the judge of the Superior 
Court. 
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The only witness as to the character and method of operation of the 
slot machines was the plaintiff. The pertinent portions of this testimony 
on this point were as follows: That he worked with defendant first as 
employee and then as partner, recelving a percentage of the gross col- 
lections from the machines in Asheville and Western North Carolina ; 
that he looked after the machines, checked them up and kept them run- 
ning; that defendant owned the machines and had charge of buying and 
selling them; that by the terms of the contract plaintiff retained ten per 
cent of his collections from the machines, and fifteen per cent thercot 
was put back in the business until defendant received sufficient amount 
to entitle plaintiff to one-half interest in the machines and the business; 
that this contract for a share in the business was made 5 October, 19285, 
and continued until August, 1936, when defendant breached the contract, 
disposed of the machines, and failed to account to plaintiff; that the 
gross collections taken in by plaintiff during the period was about four- 
teen thousand dollars, which was turned over to defendani, less ten per 
cent, fifteen per cent of the collections being the amount contributed to 
the purchase of an interest in the business. The plaintiff further 
testified : 

“Those are machines where you pull a spring and a ball shoots around 
and falls in a hole; it 1s called a marble game table; by placing a nickel 
in the slot vou were entitled to shoot a different number of balls; they 
would shoot these one at a time by pulling a plunger; the plunger was 
attached to a spring, you pulled the plunger and the ball rolled around 
and rolled down and fell in one hole or another. They didn’t pay off 
any money, 1t was a skill game, but no machine ever paid any money. 
You got free shoots if it fell in certain holes. It was skill. That is the 
right principle. Couldn’t say which hole it would fall in. If it fell in 
certain holes it paid off checks, pay-off checks to be put back in the 
machines. 

“Tle told me a decision of the Supreme Court was handed down——le 
didn’t say he wasn’t going to operate until he told me that day he quit. 
He didn’t come to me and tell me it was a violation of law—he said 
when the Supreme Court ruled; I quit along with him. When the 
Supreme Court ruled that decision the police department quit it. Mr. 
Bachtel didn’t tell me about the Supreme Court (interrupted). I 
brought the machines in under Mr. Bachtel’s orders; that is when the 
Supreme Court decision came down; me, Mr. Bachtel, and nobody else 
wasn't going to run any machines after that. I wouldn’t run the ma- 
chines after the decision came down. [am not blaming Mr. Bachtel for 
quitting when I wouldn’t run the machines myself after the Supreme 
Court decision. Under the law I am not denying that Mr. Bachtel had 
to quit. I don’t know that he had to quit. They are running machines 
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here in Asheville now that are lawful. We quit running the machines 
when the Supreme Court decision came down but they are running them 
lawfully. I quit. JI didn’t say we were going to quit running and not 
run them any longer. We stopped on account of the police department 
and the Supreme Court decision. There wasn’t anything said about 
running the machines longer, and the reason we stopped running these 
machines was on account of the decision of the law about 16.” 

By chapters 37 and 282, Publie Laws of 1935, it was made unlawful 
to own, possess, permit the operation of, or to make, any egreement with 
reference to slot machines as therein defined. And an unlawful slot 
machine was defined as one adapted to use in such a way that, by the 
insertion of a coin, the device could be operated so that, by reason of 
chance, the outcome of the operation was unpredictable, and the user 
or operator might receive or become entitled to receive money, thing 
of value, or any check, token, or memorandum which could be exchanged 
for thing of value, or the user might secure additional chances or rights 
to use such machine. S.v. Humphries, 210 N. C., 406. 

In the light of these statutes as interpreted by this Court it is appar- 
ent that the testimony of the plaintiff is susceptible of the inference that 
the machines, about the operation of which he contracted, were unlawful 
and his contract unenforceable. King v. Winants, 71 N. C., 469; 
Pfeifer v. Israel, 161 N. C., 409; Basnight v. Manufacturing Co., 174 
N.C., 206; Marshall v. Dicks, 175 N. C., 38. 

Therefore, the exception to the peremptory instruction to the jury by 
the judge of the county court was properly sustained. On the other 
hand, we hold that the testimony presents some evidence that the ma- 
diancs were not unlawful. 

Where portions of the testimony of a mater oh witness are inconsistent 
or contradictory, and permit more than one inference to be drawn there- 
from, it becomes a matter for the jury to decide which view of the evi- 
dence should be accepted. Dail v. Taylor, 151 N. C., 284; Hamilton v. 
Iumber Co., 156 N. C., 519; Poe v. Telegraph Co., 160 N. C., 315; 
Hadley v. Tinnin, 170 N. C., 84; Smith v. Coach Co., 191 N. C., 589. 

As there must be another trial upon the whole case, we deem it un- 
necessary to consider or to decide the other assignments of error, as they 
may not arise on another trial. 

The plaintiff’s assignment of error for failure to dismiss the appeal 
from the general county court cannot be sustained. The findings of the 
judge of the Superior Court on this point sustain his ruling. 

The judgment of the Superior Court should remand she case to the 
general county court for a new trial in accord with this opinion. 


Modified and affirmed. 
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SWEETHEART LAKE, INC., ARANSAS DEVELOPMENT COMPANY. anp 
EDWARD D. DUNLOP v. CAROLINA POWER AND LIGHT COMPANY. 


(Filed 24 February, 1937.) 


1. Electricity § 3—Power company may not require customer to repair 
transmission line as condition precedent to restoration of service. 


The facts disclosed by the admissions in the pleadings and at the trial 
were that defendant power company furnished plaintiff electricity over a 
four-mile transmission line extending from defendant’s main transmission 
lines to the property of plaintiff, defendant making necessary repairs to 
the four-mile transmission line at its own expense; that after the suspen- 
sion of service for good cause, defendant refused to restore service unless 
plaintiff repaired the four-mile transmission line at plaintiff's expense. 
Held: Upon the facts appearing of record, defendant’s refusal to restore 
service upon the payment of all charges for service, unless plaintiff also 
repaired the four-mile transmission line, was wrongful. 

2. Same—Customer is entitled to restoration of clectric service after sus- 
pension without first obtaining an order from Utilities Commission. 

Where a power company furnishes electricity to a customer for years, 
and then the service is discontinued for nonpayment of charges, the 
customer, upon payment of all charges for service, is entitled to have the 
service restored without first obtaining an order to that effect from the 
Utilities Commission, the power company not having obtained an order 
from the Commission to discontinue the service under the provisions of 
N. C. Code, 1112 (82). 


APPEAL by plaintiffs from Pless, J., at May Term, 1936, of Moore. 
Reversed. 

This is an action to recover damages which were sustained by the 
plaintiffs and which resulted from the wrongful refusal of the defendant, 
a public service corporation, organized under the laws of this State, and 
engaged in the business of generating, distributing, and selling electricity 
for commercial and domestic use, as a public utility, to furnish to the 
plaintiffs on their property in Moore County, North Carolina, electricity 
for commercial and domestic use, In accordance with the request of the 
plaintiffs. 

The action was begun in the Superior Court of Moore County on 
30 October, 1935, and was heard at May Term, 1936, of said court. 

after a jury had been impaneled and the pleadings read, the defendant 
demurred “to the jurisdiction of the court for that as a prerequisite to 
its cause of action, the plaintiffs were required to establish their right 
to service from the defendant before the State Utilities Commission, and 
that not having done so, this Court is without original jurisdiction in the 
matter.” 
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The facts, as shown by admissions in the pleadings and at the trial, 
are as follows: 

1. The plaintiffs own certain properties, real and personal, located in 
Moore County, North Carolina, about four miles from the main trans- 
mission lines of the defendant. The said properties were designed for 
use and were used by the plaintiffs, prior to 1 May, 1931, as a resort 
for the public. Such use required electricity, for both power and 
lighting. 

2. From about 10 July, 1924, to about 1 May, 1931, the defendant 
furnished to the plaintiffs on their said property electricity for both 
power and lights, using for this purpose a line which extended from its 
main transmission lines to said property, a distance of about four miles. 
Meters were installed by the defendant at the end of said line on the 
properties of the plaintiffs and from time to time the defendant made 
necessary repairs to said line at its own expense. 

4, On or about 1 May, 1931, the defendant suspended its service to the 
plaintiffs because of the failure of the plaintiffs to pay service charges 
due to the defendant at that date. While such service was suspended, 
the defendant notified the plaintiffs that it would not renew such service 
to the plaintiffs unless and until the plaintiffs, at their own expense, 
made certain repairs to the line extending from its main transmission 
lines to the properties of the plaintiffs. Thereafter, on or about 1 No- 
vember, 1931, the plaintiffs paid to the defendant all sums due the 
defendant for service rendered to the plaintiffs by the defendant prior to 
1 May, 1931, and requested the defendant to renew said service over said 
line. The defendant refused to renew such service unless and until the 
plaintiffs, at their own expense, made necessary repairs to the line ex- 
tending from its main transmission lines to the property of the plaintiffs. 

5. The plaintiffs, by petition, instituted a proceeding before the North 
Carolina Corporation Commission for an order requiring the defendant 
to renew its service to the plaintiffs. The defendant filed an answer to 
the said petition. The proceeding pended before the commission until 
some time in December, 1932, when it was dismissed by the Commission 
because of the failure of the petitioners or the respondent to prosecute 
the same. No further proceeding has been instituted before the Corpo- 
ration Commission or before its successor, the Utilities Commission. to 
determine the rights of the plaintiffs and the defendant with respect to 
the matters in controversy between them. 

On these facts, the court was of opinion that the Superior Court of 
Moore County is without jurisdiction to hear and determine the action, 
and accordingly sustained the demurrer of the defendant. 

From judgment that plaintiffs recover nothing of the defendant by this 
action, and that defendant recover of the plaintiffs its costs, the plain- 
tiffs appealed to the Supreme Court, assigning error in the judgment. 
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H, F. Seawell, Jr., for plaintiffs. 
U. L. Spence, W. D. Sabiston, and A. Y. Arledge for defendant. 


Connor, J. If on the facts admitted in the pleadings and at the trial 
of this action, the plaintiffs had a legal right to the service which they 
requested of the defendant, the Superior Court of Moore County had 
original jurisdiction of the cause of action alleged in the complaint, and 
there is error in the judgment, in effect, dismissing the action; on the 
other hand, if the plaintiffs had no legal right to such service, in the 
absence of an order of the Utilities Commission requiring the defendant 
to furnish such service to the plaintiffs, upon such terms as the said 
Commission shall have determined, there is no error in the judgment, 
and the same should be afhrmed. 

We are of opinion that on the facts appearing in the record the plain- 
tiffs had a legal right to the service which they requested of the defend- 
ant, and that the refusal of the defendant to furnish such service at the 
request of the plaintiffs was wrongful, because such refusal was a breach 
of a duty which the defendant owed to the plaintiffs, whether contractual 
or statutory. For that reason, the judgment in this action must be 
reversed. 

When a public service corporation, engaged in business as a public 
utility, has furnished service to a customer through a period of years, 
the customer is entitled to a continuance of such service, or in the event 
of a temporary suspension of such service, for good cause, to its restora- 
tion, without having first obtained an order to that effect from the State 
Utilities Commission. In such case, the public service corporation has 
no legal right to refuse to continue or to restore such service without 
having first obtained an order to that effect from the State Utilities 
Commission. It is provided by statute that “upon finding that public 
convenience and necessity are no longer served, or that there is no reason- 
able probability of a utility realizing sufficient revenue from the service 
to meet its expenses, the Commission shall have power, after petition, 
notice, and hearing, to authorize by order any utility to abandon or 
reduce its service or facilities.” Sec. 32, ch. 307, Public Laws of N. C., 
1933; N. C. Code of 1935, sec. 1112 (82). 

The judgment in this action is 

Reversed. 
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ORCHARD SCENIC DEVELOPMENT COMPANY v. BON MARCHE. 
(Filed 24 February, 1987.) 


1. Mortgages § 42—Lessee of mortgagor held entitled to unfixed chattel as 
against purchaser at foreclosure sale. 


The owners of a building executed a deed of trust on same, “together 
with all engines, boilers, . . . all heating apparatus, . . . and all 
tixtures of every description belonging to the mortgagors.”’ Thereafter a 
lessee of the cestuis bought and installed an Iron Fireman Stoker for use 
in connection with the heating plant. The deed of trus: was foreclosed, 
the property being described in the identical terms used in the deed of 
trust. It was found as a fact that the stoker was comp-ete in itself and 
could be removed without injury to the freehold, and plaintiff purchaser 
abandoned any contention that it was a fixture. Held:’ Since the stoker 
was not covered by the deed of trust and was not affixed to the realty, 
the lessee is entitled to remove same as against the grantee of the pur- 
chaser at the sale, nor is the lessee estopped to assert its claim by failing 
to assert title at the sale and give HOUCE of its claim, since only prop- 
erty “belonging to said mortgagors” was sold under the foreclosure, 
and since it was found as a fact that no officer or agent of the lessee made 
any representation in regard to the ownership of the stoker. 

2. Estoppel § 6c— 

A lessee, owning an unfixed chattel in the building, is not estopped from 
asserting ownership as against the purchaser at the sale under foreclosure 
by failing to assert title at the sale when the description of the property 
at the sale covers only property ‘belonging to the mortgagors” and does 
not include the lessee’s chattel. 


AppraL by plaintiff from Phillips, J., at November Term, 1936, of 
BuNCOMBE. 

Civil action to restrain removal of Iron Fireman Stoker from Bon 
Marche building in Asheville. 

The essential facts as found by the general county court follow: 

1, On 14 February, 1929, Morris Lipinsky and w ife executed deed of 
trust in favor of ee Mutual Life Insurance Company on the 
Bon Marche building in Asheville, “together with all engines, boilers, 
. . . all heating apparatus, . . . and all fixtures of everv de- 
scription belonging to said mortgagors,” ete. 

The Iron Fireman Stoker was purchased and installed in August, 
1929, by the Bon Marche, Inc., a tenant under lease from Morris Lipin- 
sky and wife. This stoker is a mechanical device, used for heating the 
boiler in said building, complete within itself, and can be removed with- 
out Injury to the frechold. It was never the property of the owners of 
said building. 

3. In 19385, the deed of trust above mentioned was foreclosed in equity, 
the property sold being described in the exact terms used in the deed of 
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trust. The tenant, Bon Marche, Inc., filed an answer in said action, but 
raised no issue as to the title to the Iron Fireman Stoker. The North- 
western Mutual Life Insurance Company became the purchaser at said 
sale, and in 1986 sold the property, so acquired, to the Orchard Scenic 
Development Company, plaintiff herein. 

4. In purchasing said property, “the plaintiff relied upon the judg- 
ment of the Superior Court and the title acquired from the commis- 
sioner, reasonably believing and did beheve that it was purchasing and 
obtaining thereunder the Iron Fireman as a part of the heating appar- 
atus connected with the aforesaid Bon Marche building. IZLowever, no 
officer or agent of the Bon Marche, Inec., ever at any time made any 
representation regarding the ownership of said Iron Fireman, or dis- 
cussed the same in any way with the plaintiff or any officer or agent 
of the plaintiff.” 

5. On the hearing, the plaintiff abandoned any contention that the 
Tron Fireman was a fixture or had become a part of the realty. 

Upon these, the facts chicfly pertinent, there was judgment for the 
plaintiff in the general county court, which was reversed on appeal to 
the Superior Court. 

From this latter judgment the plaintiff appeals, assigning error. 


J. W. Pless for plaintiff, appellant. 
Adams & Adams for defendant, appellee. 


Sracy, C.J. With the finding that the Iron Fireman in question was 
not covered by the deed of trust and the further concession that it never 
became a fixture, or a part of the realty, Springs v. Refining Co., 205 
N. C., 444, 171 8. E., 635, it follows that the tenant’s right to remove 
the same can only be denied, if at all, on the principle of estoppel, Bank 
ve. Winder, 198 N. C., 18, 150 8S. E., 489, which is here negatived by the 
finding that “no officer or agent of the Bon Marche, Inc., ever at any 
time made any representation regarding the ownership of said Iron Fire- 
man, or discussed the same in any way with the plaintiff or any officer 
or agent of the plaintiff.” 

Tt is true that where one stands by and without protest suffers his 
property to be sold to an innocent purchaser, it is but meet that there- 
after he should be estopped from denying the title acquired at said sale. 
McNeely v. Walters, ante, 112; Sugg v. Credit Corp., 196 N.C, 
97, 1448. E., 554; Drust Co. v. Wyalt, 191 N. C., 188, 131 8. E.,.311; 
Linton uv. Ferebee, 178 N. C., 194, 100 8S. E., 810; LeRoy v. Steamboat 
C'o., 165 N. C., 109, 80 8. E., 984; fTolmes v. Crowell, 73 N. C., 613; 
clrmiftield v. Moore, 44N.C., 158. “What I knowingly induce my neigh- 
ber to regard as true is the truth as between us, if he has been misled to 
his injury by my asseveration or conduct’—IMWalker, J., in Boddie v. 
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Bond, 154 N. C., 359, 70 S. E., 824. In the instant case, however, there 
is no contention that the Iron Fireman was covered by the deed of trust. 
or that it was offered for sale by the commissioner. Only the property 
“belonging to said mortgagors” was sold under the forec.osure. Hence, 
the doctrine of estoppel would seem to be inapplicable. 

The case of Bank v. Planting and Refining Co., 107 La., 650, quite 
similar in many respects to the one at bar, is distinguishable by reason 
of the fact that there “the opponent stood by and without protest suf- 
fered these movables to be thus sold.” 

On the reeord, the judgment of the Superior Court appears to be 
correct. 


Affirmed. 





RUTH BROOKS y. WASHINGTON NATIONAL INSURANCE COMPANY, 
(Filed 24 February, 1937.) 


1. Insurance § 34a—Evidence held for jury on issue of whether disease 
causing disability was chronic within terms of policy limiting Nability. 
The policy in suit provided monthly disability benefits of $380.00, but 
stipulated that if the disease causing disability were chronic, insurer’s 
liability should be limited to two monthly payments per year. The evi- 
dence tended to show that insured was disabled for a period of five 
months, which disability was caused by pulmonary tuberculosis, and there 
was evidence that the disease causing the disability was and is chronic. 
Held: Under the terms of the policy insurer could recover only two 
months disability benefits if the jury should find from the evidence that 
the disease causing the disability was and is chronic, and it was error for 
the trial court to peremptorily instruct the jury that insurer was entitled 
to recover disability benefits for the five months sued for. 
2. Appeal and Error § 46— 


Where a new trial is awarded on one exception, exceptions relating fo 
matters not likely to arise on a subsequent hearing need not be considered. 


AppreaL by defendant from Pfillips, J., at August Term, 1936, of 
Buncomsr. New trial. 

This is an action to recover on a policy of insurance. The action was 
begun in a court of a justice of the peace of Buncombe County. From 
an adverse judgment of said court the plaintiff appealed to the Superior 
Court of said county. 

At the trial in the Superior Court the defendant admitted the issuance 
of the policy sued on to the plaintiff, and its liability to her under its 
provisions. The controversy between the parties involved only the 
amount which the plaintiff is entitled to recover of the defendant in this 
action. 


bo 
—~I 
or 
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The policy provides that subject to its provisions the defendant shall 
pay to the plaintiff a monthly indemnity of $30.00, for such time as the 
plaintiff shall be totally and continuously disabled because of disease 
from performing duties pertaining to her occupation. It further pro- 
vides that ‘2f such disability or other loss is due, directly or indirectly, 
wholly or in part, to hernia or such disease or illness which has become 
chronic, the company’s ability in any one policy year shall be limited 
to two months indemnity at the rate of monthly indemnity hereinbefore 
specified.” 

There was evidence tending to show that plaintiff became ill on 28 
July, 1935, and that she has been ill continuously since that date; that 
her illness was pulmonary tuberculosis, and that by reason of said dis- 
ease she was totally disabled to perform the duties pertaining to her 
occupation from 28 July, 1935, to 28 December, 1985—a period of five 
months. 

The plaintiff contended that under the provisions of the policy she 1s 
entitled to recover of the defendant a monthly indemnity of $80.00 from 
28 July, 1935, to 28 December, 1935, to wit: $150.00, less the premiums 
due on said policy for 5 months, to wit: $9.50. 

There was evidence offered by the defendant tending to show the dis- 
ease from which plaintiff suffered, and which resulted in her disability, 
was and is chronie. 

The defendant contended that under the provisions of the policy the 
plaintiff is entitled to recover of the defendant a monthly indemnity for 
only two months, to wit: $60.00, less the premiums due for said two 
months, to wit: $3.80, 

The issues submitted to the jury were answered as follows: 

“1. Was the policy of health and accident insurance, No. 979,438, 
issued to the plaintiff by the defendant, in force from 28 July, 1985? 
Answer: ‘Yes,’ 

“2, Was the plaintiff Ruth Brooks totally disabled from illness and 
confined to her bed, and daily attended by a physician from 28 July, 
19385, to 28 December, 19385% Answer: ‘Yes.’ 

“3, If so, in what amount, if any, 1s the defendant indebted to the 
plaintiff under and by reason of the policy No. 979,438, for the period 
trom 28 July, 1935, to 28 December, 19385% Answer: ‘$140.50.’ ” 

From judgment that plaintiff recover of the defendant the sum of 
$140.50, and the costs of the action, the defendant appealed to the 
Supreme Court, assigning numerous errors in the trial. 





W. F. Toms for plainteff. 
J. Laurence Jones and James 8. Howell for defendant. 
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Connor, J. At the trial of this action the court instructed the jury 
with respect to the third issue as follows: 

“The court charges you that if you find the facts to be as the evidence 
tends to show—that is, the evidence of the plaintiff and of the defend- 
ant—you will answer the third issue ‘$140.50,’ ” 

The defendant excepted to this instruction and on its appeal to this 
Court assigns same as error. The assignment of error is sustained. The 
defendant is entitled to a new trial. 

There was evidence tending to show that the disease from which the 
plaintiff suffered from 28 July, 1935, to 28 December, 1935, and which 
resulted in her disability, was and is chronic. If the jury shall so find, 
under the provisions of the policy and under proper instructions by the 
court, plaintiff is entitled to recover of the defendant a monthly indem- 
nity of $30.00 for only two months, less the amount due the defendant 
as premiums on the policy. 

It is needless to discuss other assignments of error on this appeal, or to 
decide the questions presented by said assignments. It is not hkely that 
these questions will arise upon another trial. 

The contentions of the parties arising on the evidence will doubtless be 
presented to the jury at the new trial, either by appropriate issues or by 
full instructions by the court on the issue involving the amount which 
plaintiff is entitled to recover of the defendant. 

The defendant is entitled to a new trial. It is so ordered. 

New trial. 








T. S. MUNDAY v. BANK OF FRANKLIN. 
(Filed 24 February, 19387.) 


1. Banks and Banking § 9— 


The relationship of debtor and ereditor exists between a bank and a 
guarantor of payment on a note payable to the bank, and the bank may 
apply the guarantor’s deposit in a checking aceount to the note upon 
nonpayment at maturity by the maker. 


2. Limitation of Actions § 12a— 

The application by the payee bank of the checking deposit of the 
guarantor of payment of the note is a part payment repelling the bar of 
the statute of limitations. 

3. Appeal and Error § 39— 

A judgment will not be disturbed on appeal, even if partly crroneons, 

when the judgment is in conformity with the ultimate rights of the 


parties, since the litigants are interested in practical errors which result 
in harm and not in theoretical ones which produce no injury. 
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AppeaL by plaintiff from Harding, J., at August Term, 1936, of 
Macon. 

Civil action to recover on contract. 

The facts are these: Prior to 15 December, 1930, the defendant 
became indebted to the plaintiff in the principal sum of $1,452.38, 
represented by time certificate of $1,256.67 (reissued 30 October, 1931), 
and checking account of $195.71. On said date the defendant, being 
financially embarrassed, was allowed to operate only under restrictions, 
and continued under such restrictions until 14 February, 1934, when it 
again resumed its full status as a solvent banking institution. On 12 
February, 1934, having in its possession a past-due note of $1,000, 
executed by C. L. Ingram and endorsed and “payment guaranteed at 
any time after maturity” by plaintiff, the same was set off and charged 
against plaintiff’s account. Defendant admits its liability to plaintiff 
for the balance of said account. 

The court, being of opinion that the defendant had the right to charge 
plaintiff’s account with said note, upon which he was endorser and 
guarantor, before it was barred by the statute of limitations, so in- 
structed the jury and gave judgment accordingly, from which the plain- 
tiff appeals, assigning errors. 


J. N. Moody and George B. Patton for plaintiff, appellant. 
Jones & Jones and G. L. Houck for defendant, appellee. 


sracy, C. J. It will be observed that the plaintiff was not only an 
endorser of the Ingram note, but also a guarantor. As such, the relation 
of debtor and creditor existed between him and the defendant, and under 
the decision in Trust Co. v. Trust Co., 188 N. C., 766, 125 5. E., 536, the 
charge or credit was properly entered in respect of the checking account, 
if not the certificate of deposit, which would repel the bar of the statute 
of limitations, the only point in dispute, and ultimately end in the same 
result as the judgment entered below. Hence, the trial will not be dis- 
turbed. It is not after the manner of appellate courts to upset judg- 
ments when the action of the trial court, even if partly erroneous, could 
by no possibility injure the appellant. Bechtel v. Weaver, 202 N. C., 
856, 164.8. E., 338; Bank v. McCullers, 201 N. C., 440, 160 S. E., 494; 
Daniel v. Power Co., vbid., 680, 161 S. E., 210; Rankin v. Oates, 183 
N.C., 517, 112 8. E., 82; Butts v. Screws, 95 N. C., 215. Litigants are 
interested in practical errors which result in harm, not in theoretical 
ones which produce no injury. White v. McCabe, 208 N. C., 301, 180 
S. E., 704; S. «. Beal, 199 N. C., 278, 154 S. E., 604; Brewer v. Ring 
and Valk, 177 N. C., 476, 99 S. E., 358. 

The pertinent decisions are to the effect that “a bank has the right to 
apply the debt due by it for deposits to any indebtedness by the de- 
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positor, in the same right, to the bank, provided such inclebtedness to the 
bank has matured.” Hodgin v. Bank, 124 N. C., 540, 32 S. E., 887, 
and cases there cited. See, also, In re Bank of Sampson, 205 N. C., 333, 
171 S. E., 436; Lumberton v. Hood, Comr., 204 N.C., 171,167 8. E., 641; 
Coburn v. Carstarphen, 194 N. C., 868, 189 S. E., 596; Moore v. Bank, 
173 N. C., 180, 91 8S. E., 798; Davis v. Mfg. Co., 114 N. C., 321, 19 
S. E., 871; Adams v. Bank, 113 N. C., 832, 18 S. E., 513. 

Had the plaintiff been simply an endorser, and not a guarantor of the 
Ingram note, a different question might have arisen. Harrison v. Harri- 
son, 118 Ind., 179, 20 N. E., 746,4 L. R. A., 111; 3R.C. L, 591. How- 
ever, we make no present ruling on this question as it 1s unnecessary to 
do so. 

The verdict and judgment will be upheld. 

No error, 





STATE vy. CLARSIA STIWINTER anp LEONARD WOOD. 
(Filed 24 February, 1937.) 


1. Fornication and Adultery § 4— 

In this prosecution for fornication and adultery, the evidence, though 

largely circumstantial, is held sufficient to be submitted to the jury. 
2. Criminal Law § 77d— 

The record duly certified imports verity, and the Supreme Court is 

bound thereby. C. 8., 648. 
3. Criminal Law § 32a— 

Although circumstantial evidence is a recognized instrumentality for 
the ascertainment of truth, where it is relied on for a conviction it must 
establish defendant’s guilt to a moral certainty, and exclude every other 
reasonable hypothesis, and the instruction in this case on the question 
is held for error. 


AppraL by defendants from Harding, J., at August Term, 1936, of 
Macon. 

Criminal prosecution tried upon indictment charging the defendants 
with fornication and adultery. 

Verdict: Guilty. 

Judgment: Imprisonment for one year as to each defendant. 

The defendants appeal, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
George B. Patton and J. N. Moody for defendants. 
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Stacy, C. J. Without undertaking to state the facts, which are 
largely circumstantial in character, it is enough to say the evidence 
offered by the prosecution is of sufficient probative value or force to 
sustain a conviction. The defendants did not testify. 

Speaking to the effect of circumstantial evidence, the court instructed 
the jury that “the law does not require the State to offer evidence ot 
facts which 1f established beyond a reasonable doubt will allow the jury 
to infer the act of intercourse.” We are constrained to believe that this 
instruction has been erroneously reported, but it is here in a record duly 
certified, C. 8., 648, which imports verity, and we are bound by it. 
S. v. Brown, 207 N. C., 156,176 8. E., 260; S. v. Lumber Co., tbid., 47, 
175 S. E., 718; 8. v. Wheeler, 185 N. C., 670, 116 8. E., 413. 

Even though a lapsus lingue, 1t constitutes one of the casualties 
which, now and then, befalls the most circumspect in the trial of causes 
on the circuit. S. v. Rhinehart, 209 N. C., 150, 183 5. E., 388; 8. vz. 
Griggs, 197 N. C., 352, 148 8. E., 547; S. v. Kline, 190 N. C., 177, 129 
S. E., 417. 

Again, speaking to the value of circumstantial evidence, the court in- 
structed the jury: “I have heard gentlemen of high character say they 
would not convict anybody on circumstantial evidence. . . . JI reckon 
they are honest about it, but that sort of man is not a competent juror, 

and if there 1s any one on the jury in this case who thinks that 
way, let me know and [ will withdraw a juror and order a mistrial.” 
The Attorney-General concedes that this expression 1s somewhat graphic 
and that the learned judge was perhaps warmer in his appreciation of 
circumstantial evidence than the case warranted at that stage of the 
trial. S. «. Horne, 171 N. C., 787, 88S. E., 433. It is true that eir- 
cumstantial evidence is not only a recognized and accepted instrumen- 
tality in the ascertainment of truth, but also in many instances, quite 
essential to its establishment. S. v. Coffey, 210 N. C., 561, 187 S. E.. 
154; 8. v. McLeod, 198 N. C., 649, 152 8. E., 895; S. v. Plyler, 153 
N. C., 630, 69 S. E., 269. However, the rule is, that when the State 
relies upon circumstantial evidence for a conviction, the circumstances 
and evidence must be such as to produce in the minds of the jurors a 
moral certainty of the defendant’s guilt, and exclude any other reason- 
able hypothesis. S. uv. Newton, 207 N. C., 323, 177 8S. E., 1845 8. ze. 
McLeod, supra; S. v. Melton, 187 N. C., 481, 122 8. E., 17; 8. v. Wal- 
cox, 182 N. C., 1120, 44 S. E., 625; 8. v. Goodson, 107 N. C., 798, 12 
S. E., 329; 8S. v. Brackville, 106 N. C., 701, 11 8S. E., 284; Rippey v. 
Miller, 46 N. C., 479; 23 C. J., 49; 8 R.C.1., 225. See S. 2. Matthews, 
66 N. C., 106. 

For the error as indicated, a new trial must be awarded. It is so 
ordered, 

New trial. 
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MELLIE GAHAGAN vy. A. W. WHITEHURNAT. 
(Filed 24 February, 1937.) 


Mortgages § 37—Cestui may maintain action against trustee for account- 
ing without introducing the note and deed of trust in evidence. 


Plaintiff, the cestui que trust, instituted this action against the trustee, 
contending that the trustee had foreclosed the deed of trust and had 
failed to apply the proceeds of the sale to the satisfaction of the note 
secured by the instrument. Held: Plaintiff’s action is for an accounting 
of the proceeds of sale, and not an action on the note, and defendant’s 
contention that plaintiff could not maintain the action without introducing 
the note and deed of trust in evidence is untenable. 


Apprat by plaintiff from Phillips, J., at September Term, 1936, of 
Mapison. Reversed. 

This was an action for an accounting, the complaint alleging that the 
defendant as the trustee in a deed of trust had sold land under fore- 
closure and had failed to account to the plaintiff, the cestui que trust, for 
the proceeds. 

A compulsory reference was ordered, and, upon the ccming in of the 
report of the referee, the plaintiff filed exceptions and asked for jury 
trial upon certain issues. When the action was heard in the Superior 
Court, at the conclusion of the evidence offered by plaintiff, defendant’s 
motion for judgment of nonsuit was allowed. 

From judgment dismissing the action plaintiff appealed. 


Calvin R. Edney and James E, Rector for plaintiff. 
Jones & Ward, J. C. Ramsey, and J. H, McElroy for defendant. 


Devin, J. The plaintiff offered, without objection, evidence tending 
to show that she held a note in the sum of $12,600, given in 1925, for 
the purchase of 1,300 acres of land, and that this note was secured by a 
deed of trust on the land to the defendant Whitehurst as trustee. The 
plaintiff testified that she assigned, by endorsement on the note, certain 
proportionate interests In said note to two other persons; that thereafter, 
in 1932, following a conference between her and the defendant, it was 
decided that the land be sold to the United States Government for $3.50 
per aere, or $4,550. the defendant agreemg to see that this amount was 
realized from the sale, and the defendant was requested to foreclose the 
deed of trust. Thereupon the Citizens Bank, of which defendant was 
cashier, bid in the land at the sale and conveyed title to the United 
States in accordance with the agreement. Since then, the plaintiff testi- 
fied, the defendant trustee has failed, after demand, to account to her for 
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her proportionate part of the amount realized from the sale of the land. 
She says this would be $3,198.76. 

Plaintiff further testified that she delivered the note to the defendant, 
and that it had been in the Citizens Bank and she had never gotten the 
paper back. She did not offer in evidence the note and deed of trust, 
though available. 

The court below was of opinion that 1t was incumbent upon the plain- 
tiff, in order to make out ler case, to offer the note and deed of trust in 
support of her claim, and based his ruling in sustaining the motion for 
nonsuit upon that ground. Ilowever, in the view we take of the case, it 
was not necessary that this be done. The plaintiff was not suing on the 
note, but instituted this action against the trustee who foreclosed the deed 
of trust for an accounting of the proceeds of the sale. Carden vr. Aec- 
Connell, 116 N. C., 875; Belding v. Archer, 181 N. C., 287; Ledford v. 
Limerson, 188 N. C., 502; Jdiles v. Walker, 179 N. C., 479; fall v. 
Giessell, 179 N. C., 657. Her evidence, therefore, was sufficient to have 
entitled her to go to the jury upon the issues raised, and there was error 
In sustaining the motion to nonsuit. 

reversed, 








R.S. JONES, ADMINISTRATOR, ¥. ELOISE G. FRANKS, MARGARET FRANKS, 
KATHERINE HENRY, anp FRANK I. HENRY. 


(Filed 24 February, 19387.) 


Wills S$ 38c—Remainder to “heirs” held to vest at time of testator’s 
death and not death of life tenant. 

Yestator left certain realty to his wife for life, “the same to revert to 
and become the property of my heirs in equal proportion under the rules 
of descent at the death of my said wife.” Held: The words ‘my heirs” 
have a definite legal significance, and the remainder vested in the heirs 
as of the time of the death of the testator, and upon the death of a son of 
the testator prior to the death of testator’s widow, the lands so devised 
to the son belong to his estate as against his children him surviving. 


Appeau by plaintiff from Larding, J., at November Term, 1936, of 
Macon, Reversed. 

Petition by plaintiff as admunistrator of estate of Sam TI. Franks, 
deceased, to sell land to create assets to pay debts of the decedent, heard 
upon agreed statement of facts as to the right to the preceeds from the 
sale of certain lots, 

From judgment that plaintiff as administrator was not entitled to the 
proceeds from sale of said lots, plaintiff appealed. 
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Gilmer A. Jones for plaintiff. 
G. L. Houck for defendants, 


Devin, J. The decision of this appeal turns upon the construction 
of the will of E. H. Franks, the father of plaintiff’s intestate. This 
will contained the following provision: “I give, devise, and bequeath to 
my beloved wife, Ellen Franks, my two storehouses and lots on Main 
Street, In the town of Franklin, and my dwelling house and lot, also on 
Main Street in the town of Franklin, for and during the term of her 
natural life, and no longer. The same to revert to and become the prop- 
erty of my heirs in equal proportion under the rules of descent at the 
death of my said wife.” 

EK. H. Franks died in 1929, and was survived by his widow, Ehen 
Franks, and by several children, one of whom was Sam L. Franks. 
Sam L. Franks died in 1933, leaving surviving him his widow, the de- 
fendant Eloise G. Franks, and two daughters, the defendants Margaret 
Franks and Katherine Henry. Ellen Franks, the widow of E. H. Franks 
and the life tenant under the quoted clause of the will, died in 19384. 

The question presented is whether the ultimate takers under the will 
of E, H. Franks, designated as “my heirs,” are to be ascertained at the 
death of the testator or at the death of the life tenant. 

The appellees contend that the latter view should be adopted, and that 
Sam L, Franks being dead at the time of the death of Ellen Franks, his 
children took as heirs of E. H. Franks under the provisions of the will, 
and they contend that the language of the devise “the same to revert to 
and become the property of my heirs . . . at the death of my wife” 
indicates a testamentary intention to that effect. 

But we conclude that this interpretation should not be held to prevail 
against the controlling effect to be given the use of the words “my heirs.” 
These words have a definite legal significance, and their meaning here 
must be interpreted to designate those who answered to that description 
at the time of the death of the testator. This case falls within the rule 
laid down in Witty ve. Witty, 184 N. C., 875, and the authorities there 
cited. Westfeldt v. Reynolds, 191 N. C., 802; Trust Co. v, Stevenson, 
196 N. C., 29; Stephens v, Clark, ante, 84. 

Upon the facts agreed, the administrator of Sam L. Franks is entitled 
to the proceeds of the sale of the land in the hands of the clerk as assets 
for the payment of the debts of said estate. 

Reversed. 
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CLIFTON R. DAIL v. M.S. HAWKINS EFT At. 


(Filed 24 February, 1937.) 
1. Judgments § 22— 

An order of abatement is improperly set aside upon motion in the cause 
even if the order is erroneous if it were entered in accord with the course 
and practice of the court, the sole remedy against an erroneous judgment 
being by appeal or certiorari. 

2. Judgments § 25— 

An irregular judgment is one entered contrary to the course and prac- 

tice of the court. 
3. Judgments § 27— 
An erroneous judgment is one entered contrary to law. 


4, Courts § 3— 
A judge of the Superior Court may not vacate a prior order of another 
judge on the Superior Court for error of law, since no appeal lies from 
one Superior Court to another. 


Judgments § 23— 


Presence of counsel for a party when a plea is heard precludes such 
party from asserting excusable neglect upon his motion to set aside the 
ecourt’s order entered upon the plea. C. 8., 600. 


a 


AppreaL by defendants from Barnhill, J., at October Term, 1936, of 
WASHINGTON, 

Motion to vacate order of abatement. 

At the January Term, 1936, //arris, J., presiding, an order of abate- 
ment was entered in the instant cause, it appearing that in another action 
brought by George W. Harrison against the defendants herein for dam- 
ages arising out of the same crossing collision, the present plaintiff had 
been made a party defendant to said action, by order of court, and had 
duly filed answer therein. 

Upon motion duly heard at the October Term, 1936, the order of abate- 
ment entered at the January Term was vacated upon the dual ground of 
(1) irregularity and (2) excusable neglect. 

Defendants appeal, assigning error. 


ELL. Owens and H.S. Ward for plaintiff, appellee. 
Z.V. Norman and McLean & Rodman for defendants, appellants. 


Sracy, C. J. Conceding, without deciding, that the order of abate- 
ment rendered at the January Term may have been erroneous, and 
therefore correctable by appeal, Jloore v. Packer, 174 N. C., 665, 94 
S. E., 449, still it is not perceived wherein it was irregularly entered. 
Fowler v. Fowler, 190 N. C., 536, 180 8. E., 315; Roberts v. Auman, 


284 IN THE SUPREME COURT. | 211 
STATE v. HOLLAND. 


106 N. C., 391, 11 S. E., 424. An irregular judgment is one entered 
contrary to the course and practice of the court, Harrell v. Welstead, 
206 N. C., 817, 175 S. E., 283; Fonger v. Smith, 191 N. C., 818, 183 
S. E., 186; Duffer v. Brunson, 188 N. C., 789, 125 8. E., 619; Carter v. 
Rountree, 109 N. C., 29, 18 S. E., 716; McIntosh N. C. P. & P., 736, 
while an erroneous judgment is one entered contrary to law. Harrell 
v. Welstead, supra; Finger v. Smith, supra; Bank v. Broom Co., 188 
N. C., 508, 125 S. E., 12; McIntosh N. C. P. & P., 735. Relief from 
the former may be had by motion in the cause, upon proper showing of 
irregularity and merit, Groves v. Ware, 182 N. C., 553, 109 S. E., 568, 
while the latter is subject to review only by appeal or certiorari, S. v. 
Moore, 210 N. C., 686; Hood, Comr., v. Stewart, 209 N. C., 424, 1848. E., 
36; S. v. Hollingsworth, 206 N. C., 739, 175 8S. E., 99; Newton v. Mfg. 
Co., 206 N. C., 538, 174 S. E., 449. No appeal lies from one Superior 
Court to another. S. v. Lea, 208 N. C., 316, 166 S. E., 292; Wellons 
v. Lassiter, 200 N. C., 474, 157 8S. E., 434. 

Nor is it perceived upon what ground the finding of excusable neglect 
can be sustained. It appears from the judgment that Edward L. Owens, 
counsel for plaintiff, “was present when the said plea in abatement was 
heard.” This precludes any idea of excusable neglect. C. 8., 600; 
Carter v. Anderson, 208 N. C., 529, 181 S. E., 750; Kerr v. Bank, 205 
N. C., 410, 171 8. E., 867; Land Co. v. Wooten, 177 NX. C., 248, 98 
S. E., 706; Roberts v. Allman, supra, 

The rights of the plaintiff were not destroyed by the order of abate- 
ment. He is yet to be heard in the Harrison case, 1f so advised. He 
was made a party to said action upon defendants’ allegation that the 
collision in question was due to his negligence, and he has been allowed 
to plead therein. 

Error, 





STATE v. FRED HOLLAND ann HOWARD MOSES. 


(Filed 24 February, 1987.) 
1. Criminal Law § 8—- 


When two or more persons aid and abet each other in the commission 
of a crime, all being present, all are principals and equally guilty. 


2. Criminal Law §8§ 71, 80—Failure of affidavit to aver that it is in good 
faith is fatal defect not curable by amendment after statutory time. 
Where an affidavit for appeal in forma pauperis fails to aver that it is 
in good faith, it is fatally defective and is insufficient to support an order 
granting the appeal or to confer jurisdiction on the Supreme Court, the 
requirements of the statute, C. S., 4651, being mandatory and jurisdic- 
tional, and not directory, nor may the defect be cured by amendment 
after expiration of the ten-day period. 
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APPEAL by defendant Howard Moses from Harding, J., at October 
Term, 1986, of Jackson. 

Criminal prosecution, tried upon indictment charging the defendant, 
and another, with the murder of one Alvin Middleton. 

Verdict: Guilty of murder in the second degree. 

Judgment: Imprisonment in State’s Prison for a term of ten years. 

Defendant appeals. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
M.V. Higdon for defendant. 


Stacy, C. J. The record discloses that on 5 August, 1936, the de- 
ceased was shot and killed by Fred Holland with a gun which belonged 
to the defendant Moses. The evidence as against the defendant Moses, 
who alone appeals, is sufficient to convict him as an aider and abettor 
in the commission of the crime. There was also a count in the bill 
charging him with being an accessory before the fact. C. S., 4175. 
Holland admitted the killing, was sentenced to fifteen years in the State’s 
Prison, and has not appealed. 

It is well established that when two or more persons aid and abet each 
other in the commission of a crime, all being present, all are principals 
and equally guilty. S. v. Triplett, ante, 105; S. v. Gosnell, 208 N. C., 
401,181 8. E., 323; S. v. Jarrell, 141 N. C., 722, 538. E., 127. 

While we have examined the record and find no error appearing 
thereon, the defective afhdavit upon which the defendant was allowed to 
appeal in forma pauperis necessitates its dismissal. S. v. Stafford, 208 
N.C., 601, 166 8. E., 784. The defendant does not aver in his affidavit, 
as required by C. S., 4651, that “the application is in good faith.” Sv. 
Smith, 152 N. C., 842, 67 S. E., 965. The requirements of the statute 
are mandatory, S. v. Marion, 200 N. C., 715, 158 8. E., 406, and juris- 
dictional, S. v. Parish, 151 N. C., 659, 65 S. E., 762, “and unless the 
statute 1s complied with, the appeal is not in this Court, and we can take 
no cognizance of the case, except to dismiss 1t from our docket.” J7Toney- 
cult v. Watkins, 151 N. C., 652, 65 S. E., 762. 

We have held that there is no authority for granting an appeal in 
forma pauperis, without proper supporting affidavit, in either a criminal 
prosecution, S. v. Jfoore, 98 N. C., 500, or a civil action. Lupton v. 
Hawkins, 210 N. C., 658; Powell v. Moore, 204 N. C., 654, 169 8. E., 
281; 8. v. Keebler, 145 N. C., 560, 59S. E., 872. 

It appears that the defendant undertook to cure the defect by amend- 
ing his affidavit on 8 January, 1937. This was too late, Berwer v. Ins. 
Co., 210 N. C., 814, and the amendment was of no avail. 8S. v. Parish, 
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supra; Powell v. Moore, supra. One is permitted to appeal in forma 
pauperis only by complying with the mandatory and jurisdictional re- 
quirements of the statute, which are not subject to indulgences or waiver. 
S.v. afoore, supra; S. v. Parish, supra; Berwer v. Ins. Co., supra. Nor 
is this a harsh rule. It simply means that one who would avail himself 
of the benefits of the statute must comply with its terms. That is all. 
See Pruitt v. Wood, 199 N. C., 788, 156 S. E., 126. 
Appeal dismissed. 





STATE v. JAMES MeNEILL. 
(Filed 24 February, 1987.) 


1. Criminal Law §§ 80, 83— 

Where defendant, convicted of a capital crime, fails to make out and 
serve his statement of case on appeal, the appeal will be dismissed on 
motion of the Attorney-General in the absence of error on the face of the 
record, but where the record discloses only error in the judgment, the case 
will be remanded for proper judgment. 

2. Criminal Law § 61— 


The punishment for a capital crime committed prior to 1 July, 1985, 
is death by electrocution, the statute substituting lethal gas being appli- 
cable only to crimes committed on and subsequent to that date. Ch. 294. 
Public Laws of 1935. 


DEVIN, J., took no part in the consideration or decision of this case. 


APPEAL by defendant from Devin, J., at First September Term, 1935, 
of Harnett. Remanded. 

The defendant was tried on a bill of indictment for murder. There 
was a verdict against defendant of murder in the first degree and the 
judgment in the court below was that defendant should suffer death by 
the administration of lethal gas. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
No counsel for defendant. 


Crarxson, J. This was a motion made by the Attorney-General and 
Assistant Attorney-General to docket and dismiss the appeal made by 
defendant on the ground that “the defendant has failed to serve any case 
on appeal within the time provided by law, and has failed to perfect the 
said appeal in the manner required by law.” 8S. 2. JJoore, 210 N. C.,, 
459, and S. c., 686. 
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In S. vw. Laurence, 210 N. C., 741 (741-2), is the following: “The 
prisoner, having failed to make out and serve statement of case on appeal, 
has lost his right to prosecute his appeal, and the motion of the State to 
docket and dismiss must be allowed. However, this being a case in 
which the life of the prisoner is involved, we have examined the record to 
see if any error appears on the face of the record. The examination 
reveals no error. S.u. Williams, 208 N. C., 8525 8. e. Kanyon, ante, 
294,” 

The defendant was convicted of murder in the first degree and the 
judgment of the court below, in part, was as follows: “It is therefore 
ordered and adjudged that the said prisoner, James McNeill, suffer for 
his crime the penalty of death as provided by law, and to that end—it is 
further ordered and adjudged that the sheriff of Harnett County, in 
whose custody the prisoner now is, forthwith convey to the State’s Prison 
at Raleigh said prisoner, James McNeill, and deliver him to the warden 
of the said State’s Prison, and said James McNeull shall there be safely 
held until 25 October, 19385, when and where, between the hours of 6 a.m. 
and 5:00 p.m., he, the said James McNeill, shall suffer death by the 
administration of lethal gas, in the manner now provided by statute, 
until said prisoner, James McNeill, is dead.” 

No error appears on the record except in the judgment. In the record 
it appears that the defendant killed and murdered Sudie Eason on 
12 June, A.D. 1935. The statute that death by administration of lethal 
gas went into effect “from and after 1 July, 1935.” Public Laws 1935, 
ch. 294. The case is remanded to the lower court in order that proper 
judgment may be imposed. 8. v. Hester, 209 N. C., 99. S. vw. Dingle, 
209 N. C., 293, is on “all fours” with the present case. 

For the reasons given, the case 1s 


Remanded. 


Devin, J., took no part in the consideration or decision of this case. 








I, B. INGLE vy. LUCRETIA CASSADY. 


(Filed 24 February, 1987.) 
Judgments § 33— 

Where the record supports the findings of the court that the allegations 
and evidence are substantially identical with those of a prior action non- 
suited, and that the merits of the two causes are identical, judgment that 
the prior action constituted res adjudicata and dismissing the second action 
is proper. C. S., 415. 


AprpreaL by plaintiff from Phillips, J., at November Term, 1936, of 
BUNCOMBE. 
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Civil action to recover damages for an alleged negligeat injury. 

After hearing the evidence, the trial court found as a fact “that the 
instant suit between the parties hereto is based substantially on identical 
allegations and substantially identical evidence as in the former case 
between the same parties hereto . . . that the merits of this cause 
of action are in substance and identically the same as in the former 
action,” and thereupon held that the plaintiff was estopved to prosecute 
the present action by the judgment in the former suit, and dismissed 
the same. 

Plaintiff appeals, assigning error. 


Ford, Coxe & Carter for plaintiff, appellant. 
Harkins, Van Winkle d& Walton for defendant, appellee. 


Per Curtam. This is the “same candle blown out in the original 
action,” Ingle v. Cassady, 208 N. C., 497, 181 S. E., 562, “and lighted 
again in the present action.” C. S., 415; Loan Co. v. Warren, 204 
N. C., 50, 167 8. E., 494; Jlotsinger vu. Hauser, 195 N. C., 488, 142 
S. E., 589. 

As the facts found by the trial court are supported by the record, 
Batson. v. Laundry Co., 209 N. C., 228, 183 S. E., 413, the judgment will 
be affirmed on authority of Hampton v. Spinning Co., 198 N. C., 235, 
1518S. E., 266, where it was said that “if upon the trial of the new action, 
upon its merits, . . . it appears to the trial court, and is found by 
such court as a fact, that the second suit is based upon substantially 
identical allegation and substantially identical evidence, and that the 
merits of the second cause are identically the same, thereupon the trial 
court should hold that the judgment in the first action was a bar or 
res adjudicata, and thus end that particular litigation.” The same rule 
was restated and followed in Batson v. Laundry Co., 206 N. C., 371, 174 
xy 90; 

Affirmed. 





J.P. MERCER anp WILEY W. UPTON, INDIVIDUALLY AND PARTNERS, TRADING 
AS FARMERS SUPPLY COMPANY, v. NEW AMSTERDAM CASUALTY 
COMPANY. 

(Filed 24 February, 1987.) 


Insurance § 48—Lienholder on truck damaged by third person held not 
entitled to enforce payment against third person’s insurer. 


Plaintiffs held a lien on a truck damaged by the negligence of the driver 
of a truck belonging to a third person who carried indemnity insurance on 
his truck. Although insurer had notice of plaintiffs’ Hen and the owner 
of the negligently damaged truck had agreed that check be made payable 
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to him and plaintiffs jointly, insurer paid the owner of the truck, who 
failed to pay plaintiffs’ lien from the proceeds. Held: Insurer was not 
a tort-feasor, nor obligated by its contract with the owner of the truck 
negligently causing the damage to pay lienholders on the truck negli- 
gently damaged, and plaintiffs are not entitled to enforce payment against 
insurer either in contract or in tort in the absence of fraud or collusion. 


Appeal by plaintiffs from Small, J., at November Term, 1936, of 
Pasquotank. Affirmed. 

At the conclusion of plaintiffs’ evidence motion for Judgment of non- 
suit was allowed, and plaintiffs appealed. 


John H. Hall for plaintiffs. 
S. Burnell Bragg and Thompson & Wilson for defendant. 


Per Crriam. The evidence offered by plaintiffs tended to show a fact 
situation substantially as follows: 

A. motor truck owned by one M. C. Love was damaged as the result of 
a collision with a truck belonging to one J. S. Wiggins. The plaintiffs 
held a hen, by virtue of a registered conditional sales contract, on the 
Love truck. At the time of the injury Wiggins held a policy of insur- 
ance issued by defendant casualty company, indemnifying him against 
liability arising out of the operation of the Wiggins truck. A repre- 
sentative of the defendant, who was investigating the matter of the 
casualty company’s lability under its policy and negotiating a compro- 
mise settlement thereof on behalf of Wiggins, in accordance with defend- 
ant’s Insurance contract with Wiggins, had a conversation with one of 
plaintiffs and was advised that plaintiffs held a lien on the Love truck, 
and with the consent of Love request was made that check for settlement 
of damages to the Love truck be sent to plaintiffs and Love jointly, the 
amount of damages being in excess of amount of plaintiffs’ lien. To this 
request the representative of defendant made no reply. 

Subsequently, defendant paid the amount of the damages for injury 
to the Love truck to Love, who executed release therefor. This amount 
Love used for his own purposes without repaying plaintiffs’ debt. 

Thereupon plaintiffs instituted their action to recover of defendant 
casualty company the amount of their debt against Love, which was 
secured by the conditional sales contract covering said truck. 

Under the evidence presented in this case, can the plaintiffs maintain 
their action against the casualty company? The answer is “No.” 

The defendant’s contract was with Wiggins. It was one of indemnity 
only. Clark v. Bonsal, 157 N. C., 270; Scott v. Bryan, 210 N. C., 478. 

The evidence negatives the suggestion of a contract by the defendant 
to pay the amount of the damage to the plaintiffs, nor does it appear that 
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defendant’s representative had authority to make such a contract. The 
defendant was not a tort-feasor. The defendant was uncer no legal duty 
to protect the plaintiffs, and assumed no obligation to do so. There was 
no evidence of fraud or collusion, 

So that neither in contract nor in tort are plaintiffs entitled to main- 
tain their action against the casualty company. 

The release executed by Love, the mortgagor, to Wiggins, the tort- 
feasor, and his insurer, would ordinarily bar the mortgagees, the plain- 
tiffs (Harris v. R. R., 190 N. C., 480), and there is nothing in the 
record here to take this case out of the rule there laid down. 

The cases cited by appellants in support of their position (jfiller v. 
ITortman-Salem Co., 145 Sou., 786 [La.], and Commercial Securities 
Co. vu. Mast, 28 P. [2d], 635); were actions by mortgagees against tort- 
feasors. 

Judgment affirmed. 





om i wee ere 


J. H. BLANKENSHIP vy. JULIA 8. V. DECASCO, 


(Filed 24 February, 19387.) 
Judgments § 23— 


A judgment by default final rendered upon service of summons by pub- 
lication may be set aside upon proper affidavit of defendant filed within 
the prescribed time, showing ‘good cause” and a meritorious defense. 
C. S8., 492. 


AppEAL by plaintiff from Phillips, J., at December Term, 1936, of 
BuncomsBe. Affirmed. 

This is an appeal from an order of his Honor, F. Donald Phillips, 
entered in the December Term of the Superior Court of Buncombe 
County, North Carolina, setting aside the judgment theretofore entered 
in the above entitled action. Process obtained by publication, defendant 
was a nonresident. 

Plaintiff excepted to the signing of the judgment, assigned error, and 
appealed to the Supreme Court. 


C.F. Blackstock for plaintiff. 
Cathey & Fisher for defendant. 


Prer Curiam. The judgment of the court below, in part, is as follows: 
“Upon affidavit, through the defendant’s counsel, it appearing to his 
Honor that the defendant in the above entitled action has a right, under 
section 492 of the Consolidated Statutes of North Carolina, to have the 
judgment default final formerly entered in this cause by the clerk of the 
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Superior Court of Buncombe County and docketed 9 March, 1936, to be 
set aside. And that the same be placed upon the regular docket for trial 
of civil cases upon the issues raised thereby. Wherefore, it 1s ordered, 
adjudged and decreed: (1) That the judgment default final entered in 
this cause be set aside. (2) That the defendant be allowed twenty days 
in which to answer or demur to the affidavit and complaint filed by the 
plaintiff in this action. (3) When answer is filed and issued joined, let 
this cause of action be placed on the regular civil issue docket for final 
determination of the rights of the parties. (4) That the temporary 
restraining order heretofore entered upon affidavit of the defendant be 
continued until final determination of this cause of action. (5) That the 
defendant make a cash bond in the sum of $200.00 to indemnify plaintiff 
by reason of this permanent restraining order until such time as the issue 
joined therein be determined.” 

C. S., 492, in part, 1s as follows: “The defendant against whom publi- 
cation is ordered, or who is served under the provisions of the preceding 
section, or his representatives, on application and sufficient cause shown 
at any time before judgment, must be allowed to defend the action; and, 
except in an action for divorce, the defendant against whom publication 
is ordered, or his representatives, may in like manner, upon good cause 
shown, be allowed to defend after judgment, or at any time within one 
year aiter notice thereof, and within five years after its rendition thereof, 
on such terms as are just; and if the defense is successful and the judg- 
ment or any part thereof has been collected or otherwise enforced, such 
restitution may be compelled as the court directs. Title to property 
sold under such judgment to a purchaser in good faith is not thereby 
affected,” ete. The record discloses “good cause shown” and a merito- 
rious defense. 

The case of Vann v. Coleman, 206 N. C., 451, is in many respects 
similar to the present one. We see no sufficient evidence of estoppel. 

The judgment of the court below is 

Affirmed, 





THE J. & E. STEVENS COMPANY v. A. O. MOONEYHAM, Trapine as 
MOONEYHAM’S DRUG STORE. 


(Filed 24 February, 1987.) 
1. Sales § 20— 

Where the uncontradicted evidence shows that goods described in the 
complaint were delivered to defendant purchaser in accordance with the 
contract, and that the purchase price was due in the amount claimed, a 
directed verdict for plaintiff seller on the issue is proper. 
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2. Sales § 25— 

A directed verdict against the purchaser on his counterclaim for alleged 
defect in the goods sold and delivered is proper when there is no evidence 
in the record tending to support the counterclaim. 

8. Appeal and Error § 42— 


Where the record does not disclose what the testimony of witnesses 
would have been, an exception to the exclusion of the testimony cannot 
be sustained on appeal, since it cannot be determined whether its exclu- 
sion was prejudicial, the burden being on appellant to show prejudicial 
error. 


AppeAL by defendant from Phillips, J., at September Term, 1936, of 
Buncoomse, No error. 

This 1s an action to recover the amount of the purchase price of goods, 
wares, and merchandise sold and delivered by the plaintiff to the 
defendant. 

In his answer the defendant admits the sale and delivery to him by 
the plaintiff of goods, wares, and merchandise, as alleged in the com- 
plaint. He alleges that said goods, wares, and merchandise were defec- 
tive at the time of their delivery to him, and prays judgment that he 
recover of the plaintiff, by way of counterclaim, the sum of $200.00. 

The issues submitted to the jury were answered as follows: 

“1. Is the defendant indebted to the plaintiff, and if so, in what 
amount? Answer: ‘Yes, $278.98, with interest from 10 January, 19386.’ 

“2. Is the plaintiff indebted to the defendant, as alleged in the answer 
and counterclaim? Answer: ‘No.’” 

From judgment that plaintiff recover of the defendant the sum of 
$278.98, with interest from 10 January, 1936, and the costs of the action, 
the defendant appealed to the Supreme Court, assignirg errors in the 
trial, 


Chas. G. Lee, Jr., and Ford, Coxe & Carter for plaintiff. 
Oscar J. Mooneyham for defendant, 


Per Curtam. The uncontradicted evidence at the trial of this action 
showed that the goods, wares, and merchandise described in the com- 
plaint were delivered to the defendant at his place of business in the city 
of Asheville, N. C., on or about 15 September, 1935, ard that the pur- 
chase price of said goods, wares, and merchandise was $278.98. This 
amount was due on 10 January, 1936. No payment has been made by 
the defendant on this amount. The court instructed the :ury that if they 
should find the facts to be as the evidence tended to show, they would 
answer the first issue “Yes; $278.98, with interest from 10 January, 
1936.” There was no error in this instruction. 
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The evidence for the defendant tended to show that when the goods, 
wares, and merchandise which he had purchased from the plaintiff were 
delivered to him, they were in packages, and that these packages were 
not opened by the defendant until some time in December, 1935. Plain- 
tiff’s objections to questions addressed to witnesses for the defendant with 
respect to the condition of the goods, wares, and merchandise, when the 
packages were opened, were sustained by the court. It does not appear in 
the record what the answers of the witnesses would have been had the 
objections of the plaintiff not been sustained. In Newbern v. Hinton, 
190 N. C., 108, 129 S. E., 181, it is said: ““We are precluded from pass- 
ing upon the merits of defendant’s objections to the evidence, since the 
record does not disclose what the witnesses would have said if the ques- 
tion had been allowed. The burden is on the appellant to show error, 
and therefore the record must show the competency and materiality of 
the proposed evidence. This Court will not do the vain thing to send a 
case back for a new trial when it does not appear what the excluded 
evidence is, or even that the witnesses would respond to the question in 
any way material to the issues. This is the established practice in this 
Court, in both civil and criminal cases.” 

In the absence of any evidence tending to support the counterclaim of 
the defendant, there was no error in the instruction of the court with 
respect to the second issue. 

The judgment is affirmed. 

No error. 





STAMEY’S, INC. v. THE TRAVELERS INDEMNITY COMPANY OF 
HARTFORD, CONNECTICUT. 


(Filed 24 February, 1987.) 
Insurance § 55— 

Findings that persons entered insured’s store by the rear door with a 
master key but that they first prized the screen doors apart with some 
instrument leaving visible marks of force and violence on the doors, 
is held to sustain judgment that the store was burglariously entered 
within the terms of the burglary insurance policy sued on. 


Apprat by defendant from Sink, J., at September-October Term, 
1936, of Ruruerrorp. Affirmed. 

This was a suit to recover upon a policy of burglary insurance, insti- 
tuted in the court of a justice of the peace and heard upon appeal in 
the Superior Court, where a jury trial was waived, It was agreed that 
the judge should hear the evidence, find the facts, and render judgment 
thereon. 
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The pertinent provision of the insurance policy, Sec. VI, was as fol- 
lows: “To indemnify the assured for loss not exceeding two hundred fifty 
dollars ($250.00), of merchandise, furniture, fixtures, and equipment, 
occasioned by BURGLARY, which shall mean the felonious abstraction 
of such property from within such premises, by any person or persons 
making felonious entry therein by actual foree and violence when the 
premises are not open for business, of which force and violence there 
shall be visible marks made upon the exterior of the premises at the 
place of such entry, by tools, explosives, electricity, or chemicals.” 

The court found the following facts: 

“1. That the defendant issued and delivered to the plaintiff its policy 
of insurance No. 2255912, the original of which was introduced upon 
the trial of this cause. 

“2. That the said policy was in full force and effect on 11 September, 
1935. 

“3, That on the said 11 September, 1935, two boys, to wit, Leo Nodine 
and George Hall, entered Stamey’s store in Spindale, N. C., and stole 
certain merchandise of the value of $76.39. 

“4. That there are two screen doors at the back door of said store, 
where same was entered, the said screen doors opening outward, and 
when closed fit very tightly together, there being no lock or hinge or 
latch of any sort on said screen doors, and that before inserting the 
master key into the door, by which entry was effected, the said screen 
doors were opened by inserting a screwdriver or some other instrument 
between the edges thereof, and that by means of said screwdriver or 
other instrument said screen doors were opened, so that the thieves were 
able to insert the pass-key into the main door, and that in opening said 
screen doors an indenture was made upon the same about half the size 
of a five-cent piece. 

“5. That after opening said screen door as recited above, the said 
Leo Nodine and George Hall, by the use of a master key, entered the 
back door of said store, and that neither the back doors to the store nor 
the windows were injured, scarred, or broken in any manner whatsoever, 
and that there were no visible marks of entry upon the exterior of the 
premises except upon the screen door as stated. 

“6. That the said Leo Nodine and George Hall were subsequently 
indicted in the Superior Court of Rutherford County for breaking and 
entering said Stamey’s store, and pleaded guilty of said offense, and 
stated to the court that they prized the screen door open, entered the 
store by means of a pass-key. 

“(pon the foregoing findings of fact, which are not excepted to by 
either the plaintiff or the defendant, the court 1s of the opinion that the 
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defendant is liable to the plaintiff for the value of the merchandise which 
was stolen from the plaintiff’s store.” 

It was thereupon adjudged that the plaintiff recover of the defendant 
$76.39, and defendant excepted to the judgment and appcaled. 


Paul Boucher for plaintiff, appellee. 
Johnson & Uzzell for defendant, appellant. 


Per CurtamM. The findings of fact by the court below are supported 
by evidence, and upon these findings it was correctly held that the break- 
ing and entry, by means of which plaintiff's goods were stolen, came 
within the terms of the burglary insurance contract. 

This is the first case presented to this Court relative to burglary 
insurance, but numerous cases from other jurisdictions, bearing on the 
subject, will be found annotated in 41 A. L. R., 853; 44 A. L. R., 468; 
and 54 A. L. R., 467. 

The finding that the screen doors of plaintiff’s store were opened by 
means of a screwdriver or other instrument, leaving visible marks on the 
doors of force and violence by tools, brings this case within the terms 
of the poliey. 

Judgment afhrmed. 





R. F. WOLFE. JR., By His Next FrigEnD, R. F. WOLFE, SR., vy. 
MONTGOMERY WARD & COMPANY anp E. L. JONES. 


(Filed 24 February, 1987.) 


Libel and Slander § 13: Appeal and Error § 39—Verdict that plaintiff was 
slandered but suffered no substantial damage entitles plaintiff to costs. 


"Where the jury finds that plaintiff was slandered but does not award 
damages, the failure of the court to instruct the jury that an afhrmative 
answer to the issue entitles plaintiff to nominal damages at least does not 
entitle plaintiff to a new trial, but the judgment must be modified to 
adjudge nominal costs, C. S., 1241 (4), and affirmed, since the item of 
costs is foo small to justify a new trial. 


AppeEAL by plaintiff from Spears, J., at October Term, 1936, of Nasu. 
Modified and affirmed. 

Action for damages for slander and assault. 

The verdict of the jury upon issues submitted was as follows: 

“1. Did the defendant E. L. Jones speak of and concerning the plain- 
tiff the words in substance alleged in the complaint? Answer: ‘Yes.’ 

“9. If the defendant E. L. Jones used said language as alleged in the 
complaint, was he, at the time, acting within the scope of his employ- 
ment and in the line of his duty? Answer: ‘Yes.’ 
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“3, Did the defendants wrongfully assault the plaintiff, as alleged in 
the complaint? Answer: ‘No.’ 
“4, What damages, if any, is the plaintiff entitled to recover of the 
defendants? Answer: ‘None.’ ” 
From judgment on the verdict that plaintiff recover nothing of defend- 
ants, plaintiff appealed. 


O, M. Marshburn for plaintiff. 
Thorp & Thorp for Montgomery Ward d: Company. 
S. L. Arrington for BE. L. Jones. 


Per Curtam. The jury, evidently taking the Biblical view that “a 
good name is rather to be chosen than great riches,” have decided that 
the plaintiff was slandered but that he was entitled to recover no 
damages. 

The appellant’s only complaint is that upon an affirmative finding on 
the first issue nominal damages, at least, should have been awarded and 
that he should have been adjudged entitled to recover nominal costs. 

There is no other exception. The trial was free from error. 

It is provided by statute (C. 8., 1241 [4]), that in actions for slander, 
“if the plaintiff recovers less than fifty dollars damages, he shall recover 
no more costs than damages.” 

The trial judge inadvertently omitted to instruct the jury that, if they 
answered the first issue in the affirmative, the plaintiff was entitled, at 
Jeast, to nominal damages. What is meant by nominal damages is a 
small, trivial sum awarded in recognition of a technical injury which 
has caused no substantial damage. Davis 7. Wallace, 190 N. C., 543; 
Hutton v. Cook, 173 N.C., 496; Chaffin v. Mfg. Co., 185 N. C., 95. 

Flowever, since the jury have established the fact that the plaintiff 
suffered no damage, the judgment could only have awarded nominal costs. 
Hence, the form of the judgment has occasioned no injury to the plain- 
tiff of which he can justly complain. No substantial rights are involved, 
and the trifling item of cost is too small to justify a new trial or further 
consume the time of the Court. Cohoon v. Cooper, 186 N. C., 26. 

The judgment should be modified to adjudge nominal costs, and be in 
other respects affirmed. 

Modified and affirmed. 
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MATILDA HOWELL, ADMINISTRATRIX OF EDDIE HOWELL, DECEASED, V. 
ATLANTIC COAST LINE RAILROAD COMPANY anp M. A. PEACOCK. 


(Filed 24 February, 1937.) 


Master and Servant § 27-—— 

Evidence that an experienced fireman left the engine to perform his 
duties in interstate commerce while the engine was standing on a trestle 
over a creek, and fell and was drowned, is held not to disclose negligence 
on the part of the railroad company or the engineer, and their motions 
to nonsuit were properly granted. 


AppEaL by plaintiff from Daniels, Emergency Judge, at September 
Term, 1936, of Nasu. Affirmed. 

This is an action to recover damages for the death of plaintiff’s mtes- 
tate, who fell from an engine owned by the defendant Atlantic Coast 
Line Railroad Company and operated by its engineer, the defendant 
M. A. Peacock, while the said intestate was engaged in the performance 
of his duties as a fireman on said engine. 

At the time plaintiff’s intestate fell from said engine it was standing 
on a trestle over Contentnea Creek. He fell into said creek when he 
left the engine to perform his duties as a fireman, and was drowned. 

At the time of his death, the plaintiff’s intestate and both the defend- 
ants were engaged in interstate commerce. 

At the close of the evidence for the plaintiff, the defendants moved for 
judgment dismissing the action as of nonsuit. The motion was allowed, 
and plaintiff excepted. 

From judgment dismissing the action the plaintiff appealed to the 
Supreme Court, assigning as error the judgment dismissing the action. 


James W. Keel and I. T. Valentine for plaintiff. 
Spruill & Spruill and Thomas W. Davis for defendants. 


Per Curtam. An examination of the evidence appearing in the record 
in this appeal fails to disclose any evidence tending to show that the 
death of plaintiff’s intestate was caused by the negligence of the defend- 
ants, or of either of them, as alleged in the complaint. For that reason 
there is no error in the judgment dismissing the action. The judgment 
is affirmed on the authority of Baltumore & Ohio Railroad Company v. 
Berry, 286 U.S., 272, 76 L. Ed., 1098. 

Both Cobia v. R. R., 188 N. C., 487, 125 S. E., 18, and Puget Sound 
Electric Railway v. Harrigan, 176 Fed., 488, which are relied upon by 
the plaintiff to support her contention that there is error in the judg- 
ment, are easily distinguishable from the instant case. 
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In Cobia v. FR. #., supra, it was not seriously disputed that there was 
evidence tending to show that defendant was negligent as contended by 
the plaintiff. It was held that upon the facts shown by the evidence, 
the question of assumption of risk, relied upon by the defendant to defeat 
plaintiff’s recovery, was properly left to the jury. For that reason the 
judgment was affirmed. 

In Puget Sound Electric Railway v. Harrigan, supra, there was evi- 
dence tending to show that appellant had failed to exercise reasonable 
care with respect to the condition of the platform from which the appel- 
lee fell, while engaged in the performance of his duties as a brakeman. 
In the instant case, plaintiff’s intestate was an experienced fireman, and 
knew the conditions which confronted him when he left his place in the 
cab of the engine. His fall into the creek, and subsequent death by 
drowning, were the result of his own negligence, or at least were acci- 
dental. In neither event are the defendants liable in this action to the 
plaintiff. The judgment is 

Affirmed. 





J. C. STALLINGS, LLOYD PARKER, GEORGE PARKER, NANNIE WHIT- 
LEY anp HER HussBanpD, BUD WHITLEY, ano MRS. GEORGIA WHIT- 
LEY, v. H. C. KEETER. 


(Filed 17 March, 19387, ) 


1. Adverse Possession § 4a—Where heir, as tenant in common, takes pos- 
session under agreement with coheirs his possession is not adverse. 


The owner of land died intestate leaving a widow and four children as 
his sole heirs at law. One of the children went into possession and 
remained in possession for more than twenty years, until his death. 
Plaintiffs, a son and representatives of deceased children of the original 
owner, introduced evidence that the heir taking possession did so under 
an agreement that he should remain in possession during his lifetime and 
that he should care for and support his mother. Held: The heirs at law 
were tenants in common in the land, and, if the jury should find from the 
evidence that the one taking possession did so under the agreement, his 
possession would not be adverse to his cotenants or their legal representa- 
tives. C. 8., 480. 


2. Deeds § 2a— 


Where there is competent evidence that at the time of the execution of 
the deed in question the grantor was without mental capacity to execute 
the deed, the granting of defendant grantee’s motion to nonsuit is error, 
since, if the jury should find the issue in the affirmative, the deed is void 
and conveys no title or interest in the land. 


APPEAL by plaintiffs from Harris, J., at November Term, 1936, of 
Hatirax. New trial. 
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This is an action to recover possession of a tract of Jand situate in 
Halifax County, North Carolina, and containing one hundred acres, 
more or less. 

The facts shown by uncontradicted evidence at the trial are as follows: 

Eldridge Stallings died intestate in Halifax County, North Carolina, 
during the year 1890. At his death he was seized in fee and in posses- 
sion of the land described in the complaint. He left surviving him his 
widow, who died during the year 1900, and four children, as follows: 
(1) D. S. Stallings; (2) J. H. Stallings; (3) Mary Parker; and (4) 
J. C. Stallings. 

D. S. Stallings is dead. He died intestate. The plaintiff Nannie 
Whitley is his only child and heir at law, and the plaintiff Georgia 
Whitley, who remarried after his death, is his widow. 

J. II. Stallings is dead. He died intestate during the year 1935. He 
was never married, 

Mary Parker is dead. She died intestate. The plaintiffs Lloyd 
Parker and George Parker are her only children and heirs at law. 

J.C. Stallings is living. He is one of the plaintiffs in this action. 

Shortly after the death of Eldridge Stallings, his son, J. II. Stallings, 
took possession of the land described in the complaint, and remained in 
possession of said land continuously until his death in 1935. 

On 16 March, 1912, B. D. Mann, executor of W. F. Parker, conveyed 
the said land to J. H. Stallings by a deed which is duly recorded in the 
office of the register of deeds of Halifax County. At the date of the 
said deed, J. H. Stallings was in possession of said land and had been in 
possession of the same since shortly after the death of his father, El- 
dridge Stallings, in 1890. 

Some time during the year 1921, J. H. Stallings conveyed the said 
land to the defendant H. C. Keeter by a deed which is duly reeorded in 
the office of the register of deeds of Halifax County. In said deed, J. H. 
Stallings reserved an estate in said land to himself for his life. He re- 
mained in possession of said land until his death in 1935, when the de- 
fendant took possession of the same. The defendant is now in posses- 
sion of the said land. This action was begun on 28 February, 1936. 

The plaintiffs offered evidence tending to show that soon after the 
death of Eldridge Stallings, 1t was agreed by and between his three sons, 
D. S. Stallings, J. H. Stallings, and J. C. Stallings, and his daughter, 
Mary Parker, that J. LH. Stallings should take possession of the land 
which had descended to them as heirs at law of Eldridge Stallings, de- 
ceased, and should remain in possession of the same during his lifetime, 
and that he should care for and support their mother, the widow of 
Eldridge Stallings, so long as she should live, and that pursuant to this 
agreement, the said J. H. Stallings took possession of said land and re- 
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mained in possession of the same until his death in 1935. No evidence 
was offered by the defendant tending to contradict this evidence. 

The plaintiffs offered evidence tending to show further that at the 
date of the execution of the deed from J. H. Stallings to the defendant 
H. C. Keeter, during the year 1921, the said J. H. Stallings was without 
sufficient mental capacity to execute a deed, because of injuries to his 
head which he had suffered when he fell from a wagon. The defendant 
offered evidence to the contrary. 

At the close of all the evidence, on motion of the defendant, aptly 
made under C. S., 567, the action was dismissed by judgment as of non- 
suit. The plaintiffs appealed, assigning errors in the trial and in the 
judgment. 


E. L. Travis and J. B. Meyer for plaintiffs. 
No counsel for defendant. 


Connor, J. There is error in the judgment dismissing this action. 

At the death of Eldridge Stallings, intestate in 1890, the land de- 
scribed in the complaint descended to his three sons and his daughter, 
who, as his heirs at law, thus became the owners of said land as tenants 
in common. 

At the date of the commencement of this action, the plaintiffs were 
heirs at law of Eldridge Stallings, deceased, then living, or representa- 
tives of such of his heirs at law as had died since his death. The plain- 
tiffs are therefore the owners of the land described in the complaint as 
tenants in common, unless the defendant has acquired title to same by 
possession under the statute, C. S., 480, or unless the defendant has 
acquired title to the interest in said land of J. H. Stallings, under the 
deed of the said J. H. Stallings to the defendant. 

The evidence for the plaintiffs tended to show that the possession of 
J. H. Stallings from 1890 to 1935 was not adverse to his cotenants, but 
was by virtue of an agreement between him and said cotenants. 

If the jury shall so find, the possession of the deferdant and those 
under whom he claims has not been sufficient to ripen title in him to said 
land, although such possession has been for more than twenty years. 
Bradford v. Bank, 182 N. C., 225, 108 S. E., 750; Tharje v. Holcombe. 
126 N. C., 365, 35 S. E., 608; Conkey v. Lumber Co., 126 N. C., 499, 
36S. E., 42. “An adverse possession for twenty years by one tenant in 
common is necessary to bar his cotenants.” Hicks v. Bullock, 96 N. C., 
164. 

The evidence for the plaintiffs further tended to show that at the date 
of the execution of his deed to the defendant, J. H. Stallings was without 
mental capacity to execute a deed. 
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If the jury shall so find, the deed from J. H. Stallings to the defendant 
is void, and defendant acquired no title to said land or to any interest 
therein by virtue of said deed. 

The judgment is reversed. The plaintiffs are entitled to a new trial. 
It is so ordered. 

New trial. 








J. Ff. NASH ET at. vy. BOARD OF COMMISSIONERS OF ST. PAULS. 
(Filed 17 March, 19387.) 


1. Constitutional Law § 20—Laws in force at time of issuance of bonds 
become part of contractual obligation which may not be adversely 
affected by statute under constitutional change. 


Defendant town proposed to issue refunding bonds under an ordinance 
providing that the holders of the refunding bonds should be subrogated 
to all the rights and powers of the holders of the indebtedness so refunded, 
such provision being also in accord with N. C. Code, 2492 (50) b. Plain- 
tiff contended that the refunding bonds would be subject to the power of 
the Legislature to exempt residences up to the value of $1,000 from taxa- 
tion under the Constitutional Amendment of Art. V, see. 5. Meld: Even 
conceding that the refunding bonds would be evidenced by a new contract, 
the provision of the ordinance and statute that the holders should be 
subrogated to the rights of the holders of the original indebtedness, 
became a part of such new contract or obligation, which may not be 
adversely affected by legislative act even under constitutional change, 
Federal .Const., Art. I, sec. 10, and no exemption having been made by the 
Legislature under the permissive power of the amendment to Art. Y, 
sec. 5, at the time of the issuance of the refunding bonds, the power to 
provide for the payment of the refunding bonds could not be adversely 
affected by the constitutional amendment. 


2. Taxation § 23— 

The constitutional amendment to Art. V, sec. 5, is not self-executing, but 
merely gives the General Assembly permissive power to grant the exemp- 
tion from taxation to the extent therein mentioned, which power the 
General Assembly may exercise in whole or in part, or not at all, as it 
may in its wisdom determine. 


3. Same— 
An exemption of real property from taxation under the provisions of 
the constitutional amendment of Art. V, sec. 5, would not affect the valid- 
ity of bonds already issued by a municipality. 


4. Taxation § 37—Home owner held not entitled to restrain issuance of re- 
funding bonds on ground that they would be subject to tax exemption. 


A home owner in a municipality is not entitled to restrain the issuance 
of refunding bonds by it on the ground that the refunding bonds would be 
subject to any exemption from taxation that might be allowed the General 
Assembly under the amendment to Art. V, sec. 5, since he would be bene- 
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fited rather than injured by any exemption which may be allowed, and 
since the validity of the proposed bonds would not be affected by such 
exemption. 


Appray by plaintiff from Barnhill, J., in Chambers in Lumberton, 
4 February, 1987. From Rosegson. 

Controversy without action submitted on an agreed statement of facts. 

The gist of the statement follows: 

1. Plaintiff is a resident and taxpayer of the town of St. Pauls, own- 
ing real property situate therein, which is used by him as his place of 
residence, and he sues for himself and all other taxpayers of the town 
who may desire to join with him. 

9. The defendants constitute the board of commissioners of the town 
of St. Pauls. 

8. The said town of St. Pauls has outstanding public improvement 
bonds in the principal sum of $102,400, bearing interest at the rate of 
6%, which are now in default, some having been issued :n 1920 and the 
others in 1923. 

4. It is proposed by the defendants, by ordinance duly adopted 29 De- 
cember, 1936, to retire these outstanding bonds with refunding bonds in 
like amount, said refunding bonds to bear lower rates of :nterest ranging 
from 2% to 442%, depending on the length of term; and the ordinance 
specifically provides: “The holders of said refunding bonds shall be sub- 
rogated to all the rights and powers of the holders of the indebtedness so 
refunded.” 

A similar ordinance was adopted providing for the funding of the 
accrued interest due and unpaid on the bonds outstanding. 

5. See. 5 of Art. V of the State Constitution was amended at the 
general election in 19386, by adding at the end of said section the follow- 
ing: “The General Assembly may exempt from taxation not exceeding 
one thousand dollars ($1,000) in value of property held and used as the 
place of residence of the owner.” 

The plaintiff contends that the provision of the ordinance, “‘the hold- 
ers of said refunding bonds shall be subrogated to all the rights and 
powers of the holders of the indebtedness so refunded,” is in violation of 
the constitutional amendment adopted in 1936, for the reason that said 
refunding bonds, when issued, will be subject to the continuing power of 
the General Assembly to exempt from taxation “homesteads” not exceed- 
ing $1,000 in value. Wherefore, plaintiff asks that the issuance of said 
refunding bonds be restrained or enjoined. 

The defendants, on the other hand, contend that all property origi- 
nally subject to taxation for the payment of the outstanding indebted- 
ness of the town of St. Pauls will remain liable for such indebtedness, as 
no State is permitted to pass any law “impairing the obligation of con- 
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tracts” (U. S. Const., Art. I, sec. 10), and that the General Assembly 
may not exempt “homesteads” from taxation for the payment of an in- 
debtedness subsisting at the time of the adoption of the above amend- 
ment. 

The plaintiff’s prayer for injunction was denied, the court being of 
opinion that no new debt or obligation would be created by the proposed 
refunding bonds and that the power to provide for the payment of the 
indebtedness, existing at the time of its original creation, would remain 
unchanged and unaffected by the recent constitutional amendment. 

From this ruling the plaintiff appeals, assigning error. 


W.C. Watts for plainteff, appellant. 
David H. Fuller for defendants, appellees. 


Stacy, OC. J. Even if it be conceded that the proposed refunding 
bonds would be subject to the discretionary power of the General Assem- 
bly hereafter to exempt certain residential property from taxation, be- 
cause issued after the adoption of the 1936 constitutional amendment on 
the subject, which is not so conceded in view of the provisions of the 
Local Government Act and the ordinance authorizing the issuance of 
said bonds, still it is not perceived wherein this would in any wise affect 
the validity of said bonds; only their marketability, perhaps. 

It is recognized that the bonds now outstanding, which defendants 
seek to refund, could not be adversely affected by any act of assembly 
under the constitutional change, “for a State, no more by constitutional 
amendment than by statute, can impair the vested rights held by the 
creditor in assurance of his debt.” Hammond v. Mcfae, 182 N. C,, 
747, 110 S. E., 102; Smith v. Comrs., rbid, 149, 108 S. E., 448; Burney 
v. Comrs., 184 N. C., 274, 114 S. E., 298; Board of Ed. v. Bray, bid, 
484, 115 S. E., 47. 

Tt is likewise well established that the laws in force at the time and 
place of the making of contracts enter into and become integral parts 
thereof as much so as if they had been expressly incorporated therein. 
Eckard v. Ins. Co., 210 N. C., 180, 185 8. E., 671; Headen v. Ins. Co., 
206 N. C., 270, 172 S. E., 349; Bateman v. Sterrett, 201 N. C., 59, 159 
S. E., 14; Trust Co. v. Hudson, 200 N. C., 688, 158 8S. E., 244; House v. 
Parker, 181 N. C., 40, 106 S. E., 186; fg. Co. v. Holladay, 178 N. C., 
417, 100 S. E., 567; Hill v. Kessler, 68 N. C., 487. 

It is provided by the Local Government Act, chap. 60, Public Laws, 
1931, as amended by chap. 258, Public Laws, 1933, and chap. 356, Public 
Laws, 1935, that in refunding, funding, or renewing indebtedness in- 
curred prior to 1 July, 1933, the ordinance or resolution adopted by any 
local unit, authorizing the issuance of bonds for such purpose, may con- 
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tain provision whereby the holders or purchasers of said bonds “shall be 
subrogated to all the rights and powers of the holders of such indebted- 
ness,” which said provision “shall have the force of contract between the 
unit and the holders of said bonds.” Michie’s N. C. Code of 1935, sec. 
2492 (50) b. Such a provision was incorporated in the ordinance au- 
thorizing issuance of the bonds here sought to be enjoined; hence the 
provision, having the sanction of law, will enter into end become an 
integral part of the bonds when issued, with contractual force and effect, 
which may not be impaired by subsequent legislation, as was held by the 
court below. Hammond v. Mchae, supra; Eckard v. Ins, Co., supra; 
ffeaden v. Ins. Co., supra; Long v. St. John, 170 So. (Fla.), 317. 

Tt is the contention of the plaintiff, however, that while the refunding 
of a subsisting indebtedness may not create any new or additional debt 
or extinguish the original obligation (Blanton v. Comrs., 101 N. C., 532, 
8S. E., 162), still the refunding bonds would represent a different con- 
tract evidencing the indebtedness. Fleming v. Turner, 122 Fla., 200, 
165 So., 853; S. v. Milam, 113 Fla., 491, 153 So., 100. In other words, 
he says that while the retirement of the 6% bonds with refunding bonds 
bearing lower rates of interest would not extinguish the original indebt- 
edness, nevertheless the indebtedness would then be evidenced by a new 
and different contract or obligation, entered into after the adoption of 
the 1986 constitutional amendment and therefore subject to its provi- 
sions, nothing else appearing. Klein v. Kinkead, 16 Nev., 194; Hicks v. 
Grecne County, 200 N. C., 73, 156 8S. E., 164. Plaintiff further points 
out that the proposition is not to exchange the old bonds for new ones. 
Folks v. County of Marion, 121 Fla., 17, 163 So., 298. 

Conceding, for the sake of argument, that plaintiff’s contention appar- 
ently has the merit of soundness, it 1s not perceived, upon the record 
facts, wherein the judgment entered below runs counter to the position 
stated. The General Assembly as yet has taken no action under au- 
thority of the amendment in question, which is only permissive in terms 
and not self-executing. The power of exemption, to the extent therein 
mentioned, 1s exercisable, in whole or in part, or not at all, as the Gen- 
eral Assembly, in its wisdom, shall determine. Hospital v. Rowan 
County, 205 N. C., 8, 169 S. E., 805; Latta v. Jenkins, 200 N. C., 255, 
156 8S. E., 857. Further, the laws in force at the time of the issuance 
of the proposed refunding bonds provide that the holders thereof, when 
so assured by ordinance or resolution, as they are here, shall be subro- 
gated to all the rights and powers of the holders of the indebtedness so 
refunded, which assurance has the force of a contract provision. 
Michie’s Code, supra. 

Moreover, it 1s observed that the plaintiff, being the owner of a resi- 
dence in St. Pauls, without more, would be benefited, rather than in- 
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jured, by any action of the General Assembly, even under his own in- 
terpretation of the laws applicable. His prayer for injunction was 
properly denied on the facts presently appearing of record. Newman v. 
Comrs. of Vance, 208 N. C., 675, 182 8. E., 453. 

Affirmed. 





W. H. BEST, JR., ADMINISTRATOR oF T. H. GARRIS, DECEASED, v. RALPH 
GARRIS, WINSTON GARRIS, CHARLOTTE JONAS GARRIS, HARRY 
WORTHAM GARRIS, JOSEPHINE GARRIS HEAD ann Huspanp, J. N. 
HEAD; GERTRUDE GARRIS MOYE ann HusBAanbD, RAYMOND MOYE: 
CHARLOTTE GARRIS, RALPH GARRIS, ano WINSTON GARRIS, 
BEING Minors WITHOUT GENERAL OR TESTAMENTARY GUARDIAN, 


(Filed 17 March, 1987.) 


1. Appeal and Error § 6d— 

An exception to a judgment rendered in a trial by the court under 
agreement of the parties, C. 8., 568, without exception to the evidence or 
the court’s findings of fact, presents the sole question of whether the facts 
found support the judgment. 


2. Same—Conclusions of law by court held correct on facts found. 


In this trial by the court under agreement of the parties, C. S., 568, 
the court found that the deeds to the person under whom defendants 
claim were insufficient to ripen title in him under color, and that plaintiff’s 
intestate owned an undivided interest in the land at the time of his 
death, and entered judgment that intestate owned an undivided interest 
in the land and that plaintiff was entitled to sell intestate’s interest to 
make assets, the personalty being insufficient. Defendants excepted to 
the judgment on the ground that the court erred in holding that the deeds 
were not such as to ripen title under color, but made no exception to the 
evidence or to the court’s findings of fact. Meld: The facts found sup- 
port the conclusions of law. by the court, and the judgment must be 
affirmed on appeal. 


APPEAL by defendants from Wil/iams, J., at 24 August Term, 19386, of 
Warne. Affirmed. 

This is a petition to sell certain lands for assets to pay indebtedness 
amounting to some $480.00, brought by plaintiff against defendants. 

There are five tracts sought to be sold. The value of the land is about 
$2,000. The defendants set up the plea practically of sole seizin and 
ask that the prayer of petitioner be denied. In the record is the follow- 
ing: “Both parties, plaintiff and defendants, having expressly waived 
trial by jury in open court, and agreed that the court may hear the evi- 
dence, find the facts, and render judgment thereon in or out of term, in 
or out of the district.” 


306 IN THE SUPREME COURT. [211 
BEST v. GARRIS. 


The court below found the facts and based its conclusions of law 
thereon, and rendered the following judgment: “It is considered, ordered, 
and adjudged that T. H. Garris, deceased, at the time of his death was 
the owner of an undivided one-fifth interest in and to the lands described 
in the first four tracts set out in the petition filed herein; that the said 
T. H. Garris, at the time of his death, did not own or have any interest 
in the fifth tract (two parcels) described in said petition filed, the life 
estate held by him terminating at his death, that said T. H. Garris at 
the time of his death did not own any personal property which could be 
subjected to the payment of his debts admitted to be owing by him, that 
the respondents are the owners of an undivided four-fifths interest in and 
to the lands described as first four tracts, and of a fee simple interest in 
the lands described as fifth tract (two parcels) in the petition filed, and 
that the plaintiff herein is entitled to have the aforesaid one-fifth interest 
in and to the lands described in the first four tracts in said petition sold 
to make assets with which to pay the indebtedness due by the estate of 
T. H. Garris, deceased, and that this cause be remanded to the clerk for 
further proceedings as provided by law. This the 24th day of August, 
1936. Clawson L, Willams, Judge of the Superior Court.” 

The defendants made the following exception and assignment of error 
and appealed to the Supreme Court: “Exception No. 1 is to the render- 
ing, signing, and entry of the judgment for that it 1s contrary to the 
law in the case insofar as it holds that: (a) Title to the first four tracts 
described in plaintiff’s petition remained in Ransom Garris at the date 
of his death in 1922, and passed by descent to his heirs, and that T. H. 
Garris took an undivided interest therein and was owner of said interest 
at his death in fee, and that (b) Possession of said T. H. Garris, under 
the deeds, Exhibits A and B, was not such as to ripen title under color, 
or perfect title in said T. H. Garris, and that the petitioner is entitled 
to have the said undivided interest of T. H. Garris in the said lands sold 
and proceeds applied to the discharge of the indebtedness due by his 
estate.” 


J. Faison Thomson for plaintiff. 
EH, A. and Ambrose Humphrey for defendants. 


Crarkson, J. N. C. Code, 1935 (Michie), sec. 568, is as follows: 
“Trial by jury may be waived by the several parties to an issue of fact, 
in actions on contract, and with the assent of the court in other actions, 
in the manner following: (1) By failing to appear at the trial; (2) By 
written consent, in person or by attorney, filed with the clerk; (3) By 
oral consent, entered in the minutes.” 
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Sec. 569: “Upon trial of an issue of facet by the court, its decision 
shall be given in writing, and shall contain a statement of the fact found, 
and the conelusions of law separately. Upon trial of an issue of law, 
the decision shall be made in the same manner, stating the conclusions of 
law. Such decision must be filed with the clerk during the court at 
which the trial takes place, and judgment upon it shall be entered 
accordingly.” 

Sec. 570 relates to exceptions to decisions of court. 

Nowhere in this record are there any exceptions to any of the evi- 
dence upon which the court below made its conclusions of law. It may 
be noted that the plaintiff did not appeal. 

In Buchanan v. Clark, 164 N. C., 56 (60-1), is the following: “We 
are of opinion that the defendants in this case are completely foreclosed 
by the judge’s findings of fact. Parties can have their causes tried by 
jury, by reference, or by the court. They may waive the right of trial 
by jury by consenting that the judge may try the case without a jury, in 
which event he finds the facts and declares the law arising thereon. 
Revisal, sec. 540 (C. S., 568). His findings of fact are conclusive, 
unless proper exception is made in apt time that there 1s no evidence to 
support his findings or any one or more of them. The present Chief 
Justice, in Matthews v. Fry, 148 N. C., 384, thus states the procedure in 
such cases: ‘The parties waived a jury trial and agreed in writing that 
the judge should find the facts and enter judgment thereon as upon the 
facts so found he might decide the law to be. The judge found the facts 
and entered judgment therein in favor of the defendant. When the cer- 
tificate of opinion was presented in the court below, the plaintiff moved 
for judgment in accordance therewith. The defendant resisted this 
judgment and asked for trial de novo, and insisted that some of the find- 
ings of fact had been made by the judge without any evidence to support 
them. The findings of fact by the judge, when authorized by law or 
the consent of parties, are as conclusive as when found by a jury, uf 
there is any evidence,’ ” citing numerous authorities. Odom v. Palmer, 
209 N. C., 93 (98); Baushar v. Wallis, 210 N. C., 52 (55). 

The court below found “Exhibits A and B were not such as to ripen 
title under color, or perfect title in said T. H. Garris, and that the peti- 
tioner is entitled to have the said undivided one-sixth interest of T. HH. 
Garris, deceased, in and to the lands described as first four tracts set out 
in the petition filed, sold, and the proceeds applied to the discharge of 
the indebtedness due by his estate.” Defendants excepted to the judg- 
ment as rendered and stated the reasons. 

In Mfg. Co. v. Lumber Co., 178 N. C., 571 (574), we find: “If treated 
as an exception to the judgment, it presents the single question whether 
the facts found or admitted are sufhcient to support the judgment 
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(Ullery v. Guthrie, 148 N. C., 419).” Walson v. Charlotte, 206 N. C., 
856; Orange Co. v. Atkinson, 207 N. C., 593 (596); Shuford v. Building 
and Loan Assn., 210 N. C., 237 (2388). 

In Dixon v. Osborne, 201 N. C., 489 (493), it is said: “Plaintiffs 
contend that there is error in the judgment in this action rendered at 
May Term, 1931. This contention is presented by their appeal from 
the judgment. It has been uniformly held by this Court that an appeal 
is itself an exception to the judgment and to any other matter appearing 
on the face of the record,” citing numerous authorities. 

There are no exceptions by defendants to the finding of facts. The 
facts having been found, we think the conclusions of law made by the 
court below correct under the facts and circumstances of this cause. 

We have examined the carefully prepared brief of the defendants, 
which is persuasive but not convincing on the subject. 


The judgment must be 
Affirmed. 





LEONARD MITCHELL anp Wire, ALMA MITCHELL; VIRGINIA SMITH 
AND HusBAND, NICKSON SMITH; ETHEL RHOADS anv Huspanp, SAM 
RHOADS; JOHN LEVIE MITCHELL, WAVERLY MITCHELL, anp THE 
FOLLOWING MINorS, viz.: FLORENCE MITCHELL anp OSCAR MITCH- 
ELL, WHo APPEAR BY THEIR NEXT FRIEND, M. M. PIERCE, HeEtrs at LAw 
oF MINNIE M. MITCHELL, DECEASED, v. ANDREW MITCHELL anp 
Wire, WINNIEFRED EVELYN MITCHELL, anp J. H. MITCHELL, 
HussBanp oF MINNIE MITCHELL, DECEASEn, 


(Filed 17 March, 1987.) 


1. Judgments § 25— 

Where the court hears a cause by consent and renders judgment upon 
the pleadings, all material facts being admitted therein, a motion to set 
aside on the ground of irregularity is properly denied, an irregular judg- 
ment being one rendered contrary to the course and practice of the court. 


2. Judgments § 1— 

Where the pleadings admit all material facts, a judgment thereon ren- 
dered by the court in a hearing by consent is not a consent judgment, 
since the judgment adjudicates the legal rights of the parties upon the 
facts. 


3. Homestead § 6-—— 


Where land of a deceased judgment debtor is sold, and the purchaser 
pays taxes and a mortgage on the land executed by the judgment debtor, 
and thereafter the sale is set aside by the heirs because no homestead was 
allotted, the purchaser at the sale is entitled to a lien for the taxes and 
mortgage superior to the homestead or any other rights of the heirs. 
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4. Judgments § 29: Descent and Distribution § 13—Only heirs who were 
parties are concluded by judgment for sale of land to pay superior 
liens, 


The execution sale of land of a deceased judgment debtor was set aside 
for failure to allot homestead, but judgment was entered that the pur- 
chaser, who had paid taxes and a mortgage executed by the judgment 
debtor, was entitled to a lien therefor superior to all rights of the heirs of 
the judgment debtor, all material facts being admitted in the pleadings, 
and the land was sold to satisfy the lien created by the judgment. Held: 
All the heirs at law who were parties to the action, including minors who 
filed answer through a guardian ad litem, are concluded by the judgment, 
but heirs who were not parties are not estopped by the judgment or their 
interests in the land divested thereby, although such interests are liable 
proportionately for the lien of the purchaser for taxes and the mortgage 
executed by their ancestor, and, in a proper proceeding, for the judgment 
paid out of the proceeds of the execution sale, there being no personalty 
of the estate available for that purpose. 


AprpEAL from Harris, J., at January Term, 1937, of Wayne. New 
trial. 

This was a petition for sale of land for partition. Plaintiffs allege 
that Leonard Mitchell, Virginia Smith, Ethel Rhoads, John Mitchell, 
Waverly Mitchell, Florence Mitchell, and Oscar Mitchell, and the de- 
fendant Andrew Mitchell are tenants in common, each owning an undi- 
vided one-eighth interest in a described tract of land containing 31 acres, 
which descended to them as heirs at law of Minnie Mitchell, deceased; 
and they further allege that their undivided interests are subject to the 
life estate therein of J. H. Mitchell, tenant by the curtesy. The defend- 
ants Andrew Mitchell and his wife, Winniefred Mitchell, plead sole 
seizin in Winniefred Mitchell by virtue of a deed to her for the land 
pursuant to a sale under a judgment of the Superior Court, rendered by 
Cowper, Judge. 

Upon the trial in the Superior Court of the issue raised by defend- 
ant’s plea of sole seizin, there was verdict for defendant Winniefred 
Mitchell, following a peremptory instruction by the court. And from 
judgment declaring her sole seized of the land, plaintiffs appealed. 


Parker & Lee for plaintiffs, appellants. 
D, H, Bland for defendants, appellees. 


Devin, J. A concise summary of the facts in chronological order as 
they appear from the pleadings and record before us, may be stated as 
follows: 

Minnie Mitchell, wife of J. H. Mitchell, was the original owner of the 
land. In 1929, A. T. Griffin Manufacturing Company secured a judg- 
ment against Minnie Mitchell and her husband for a debt for materials 
for a building on the land, pursuant to notice and claim of material- 
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man’s lien, and the judgment declared the lien and authorized sale ac- 
cording to the statute. 

In March, 1930, Minnie Mitchell died without having paid the judg- 
ment. No administrator was appointed for her estate until December, 
1931, when J. H. Mitchell, the husband, qualified. In December, 1930, 
execution was issued by the clerk of the Superior Court, and the sheriff, 
pursuant thereto, sold the land without, however, laying off the home- 
stead, and the defendant Winniefred Mitchell purchased the land for 
$680.00, and the sheriff executed and delivered deed therefor to her 
94 April, 1981. The $680.00 purchase money was applied to the pay- 
ment of the judgment, interest and costs, and delinquent taxes. J. H. 
Mitchell refused to surrender possession of the land, and on 4 September, 
1931, Winniefred Mitchell instituted suit against him and his second 
wife, Lizzie Mitchell, for possession of the land, claiming title under 
the sheriff’s deed. No answer was filed to the complaint at the time, but 
in January, 1932, J. H. Mitchell was given leave to file answer, which 
he did, setting up failure to allot homestead, and alleging that the execu- 
tion sale and deed were for that reason void. Thereupon, at said 
January Term, 1932, the court directed that additional parties defendant 
be made, granting leave to plaintiffs and defendants to file amended 
pleadings. 

Pursuant to the order in the case entitled “Winniefred Mitchell +. 
J. H. Mitchell et al.,’ summons was served on the following additional 
parties made defendants therein: J. H. Mitchell, administrator of 
Minnie Mitchell, deceased, A. T. Griffin Manufacturing Company, Paul 
Garrison, sheriff; Oscar Mitchell, Florence Mitchell, and Waverly 
Mitchell, infants; and Scott Berkeley, their duly appointed guardian ad 
litem. Amended complaint was thereupon filed, and the guardian ad 
litem answered. 

At March Term, 1932, Cowper, J., presiding, the cause was heard by 
consent and, upon the pleadings, all material facts being admitted, Judge 
Cowper rendered judgment declaring that the sheriff’s deed to Winnie- 
fred Mitchell, made pursuant to sale under execution, was void, but held 
that the money she had paid therefor in good faith had been used for 
the payment of the past due taxes on the land, and that she had also 
paid off a prior outstanding mortgage on the land executed by Minnie 
Mitchell, and that thereby Winniefred Mitchell was subrogated to these 
hens, and appointed a commissioner to sell the land to satisfy said liens 
which were adjudged superior to the homestead rights. 

Defendants J. H. Mitchell and wife, J. H. Mitchell, administrator, 
and the three infant defendants, through their guardian ad litem, gave 
notice of appeal from the Cowper judgment, but did not perfect their 
appeal. 
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The commissioner named in the Cowper judgment sold the land ac- 
cording to direction 31 May, 1932, and Winniefred Mitchell became the 
last and highest bidder for same at the price of $450.00, and upon con- 
firmation of sale at August Term, 1932, deed was made conveying to her 
the land. It was reported by the commissioner and confirmed by the 
eourt that the price bid was fair and reasonable. 

January 19, 1937, in the case entitled ““Winniefred Mitchell v. J. W. 
Mitchell et al.,” the same counsel who now represent the plaintiffs in 
this partition proceeding, purporting to act as counsel for the infant 
defendants Oscar Mitchell, Florence Mitchell, and Waverly Mitchell, 
gave notice of motion to set aside the Cowper judgment of March, 19582, 
and to vacate the sale and deed made pursuant thereto by the commis- 
sioner on the ground that the judgment was irregular by reason of new 
parties and pleadings, that same was not supported by the pleadings, and 
that consent by the guardian ad litem was not sufficient to bar the 
infants. 

The motion to set aside the judgment in “Winniefred Mitchell v. J. H. 
Mitchell and others” and vacate the subsequent proceedings thereunder 
on the ground of irregularity was properly denied. An irregular judg- 
ment is one rendered contrary to the course and practice of the court. 
MeIntosh Prac. and Proc., sec. 653; Harnett Co. v. Reardon, 203 N. C., 
267. The movants were properly before the court and the pleadings set 
out all the facts and support the judgment. 

Nor can the judgment be set aside as one involving the rights of 
infants as to which consent was improperly given. It was not a consent 
judgment. No property rights of the infants were surrendered. All 
the material facts were admitted in the pleadings. There were no con- 
troverted issues of fact. The lens for unpaid taxes on the property and 
for the mortgage executed by their ancestor in title were properly de- 
clared by the judgment to be superior to any rights they might have as 
heirs, or for allotment of homestead. The facts here render inapplicable 
the authorities cited by appellant on this point. 

It follows, therefore, that there was no error in denying the motion, 
and the exception thereto cannot be sustained. 

However, it appears there was error in the peremptory instructions 
of the court to the jury in the partition proceeding that they should 
answer the issue that Winniefred Mitchell was sole seized of the land. 
Four of the plaintiffs in this proceeding, admittedly heirs of Minnie 
Mitchell, were entitled each to an undivided one-eighth interest in the 
land. They were never made parties to the case of “Winniefred Mitchell 
v. J. H. Mitchell et al.,” and were not estopped by the judgment therein. 
Their title was not thereby divested. Nevertheless, it appears that their 
undivided interests in the land are likewise subject to the lien in favor 
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of the defendant Winniefred Mitchell for their proportionate part of the 
unpaid taxes and prior mortgage and interest, and that their interests in 
the land may be liable, in proper proceeding, to be charged proportion- 
ately with the payment of the debt represented by the Griffin judgment, 
there being no personal property in the hands of the administrator avail- 
able for that purpose. 

We conclude there was no error in denying the motion to set aside the 
judgment of Judge Cowper, but that there was error in the instruction 
of the court upon the issue addressed to the defendant’s plea of sole 
seizin, for which there must be a 

New trial. 





M. M. REDDEN anp His WIFE, MARY BELL REDDEN, v. CHARLES 
FRENCH TOMS, SR., anp His WIFE, META TOMS, ann OTIIERS. 


(Filed 17 March, 1987.) 


1. Appeal annd Error § 3b— 

Where a party dies pending his appeal his personal representative will 
be substituted as a party, upon motion. Rule of Practice in the Supreme 
Court, No. 387. 

2. Wills § 33c— 

Testator and his son each owned an undivided one-half interest in the 
lands in controversy, Testator devised his one-half interest to his wife 
for life, “and upon her death to revert to my son, . . . if he be alive, 
or to his heirs. if he be dead.” Held: The son took a remainder in the 
interest devised contingent upon his surviving testator’s widow, and upon 
his prior death, his children then living became the owners of the re- 
mainder. 


3. Wills § 46—Deed of life tenant and contingent remainderman held to 
convey all their right, title, and interest in the lands. 

The owner of a one-half interest in lands devised his interest to his 
wife for life with contingent limitation over to T., the owner of the other 
one-half interest, if he should survive testator’s wife. Testator’s widow 
and T. jointly executed a deed in fee to the lands. Held: The deed con- 
veyed the widow’s life estate and T.’s fee in one-half the land and his 
contingent remainder in the other half, and upon T.’s death neither his 
widow nor his estate has any interest in the land. 


4. Abatement and Revival § 14: Estates § 11— 


An action against a contingent remainderman to sell the lands under 
C. 8., 1744, abates upon the death of the remainderman prior to the 
termination of the life estate when his limitation over is made to depend 
upen his surviving the life tenant. 


AppraL by defendants Charles French Toms and his wife, Meta Toms, 
from Clement, J., at Chambers, in Columbus, N. C., on 26 January, 
1937. Dismissed. 
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This is a proceeding for the sale of land described in the petition 
under the provisions of C. S., 1744, and for other relief. 

The proceeding was begun before the clerk of the Superior Court of 
Henderson County on 17 December, 1936, and was heard on demurrer 
to the petition duly filed by the defendants Charles French Toms, Sr., 
and his wife, Meta Toms. 

The demurrer was overruled. It was ordered by the judge that de- 
fendants be allowed thirty days to file answer to the petition. 

The defendants appealed to the Supreme Court, assigning error in the 
order of the judge overruling their demurrer. 


J. EH. Shipman for plaintiffs. 
Rh. L. Whitmire for defendants. 


Connor, J. This appeal was duly docketed in this Court on 3 Febru- 
ary, 1987. The appellant, Charles French Toms, Sr., died on 5 Feb- 
ruary, 1937. On 10 February, 1937, Meta Toms, who had qualified as 
executrix of the said Charles French Toms, suggested his death to this 
Court and moved that she be made a party defendant in the proceeding, 
as his exeeutrix. This motion was allowed on 11 February, 1937, under 
rule 37 of the Rules of Practice of this Court. See 200 N. C., 835. 
The appeal was heard on 24 February, 1937. 

It appears from the petition set out in record that Marion C. Toms 
died in Henderson County during the year 1917. At his death he was 
seized in fee and in possession of an undivided one-half interest in the 
land described in the petition. The other undivided one-half interest in 
said land was owned by his son, Charles F. Toms. By his last will and 
testament, which was duly probated and recorded in the office of the 
clerk of the Superior Court of Henderson County, the said Marion C. 
Toms devised the undivided one-half interest in said land owned by him 
at his death, to his wife, Katie B. Toms, “to be held by her during the 
term of her natural life, and upon her death to revert to my son, Charles 
French Toms, if he be alive, or to his heirs, if he be dead.” 

The plaintiffs are now the owners of the land deseribed in the petition, 
claiming title thereto, through mesne conveyances, under a deed executed 
on 24 June, 1918, by Katie B. Toms and Charles French Toms. 

The defendants other than Charles French Toms, Sr., and his wife, 
Meta Toms, are Katie B. Toms and the children and grandchildren of 
Charles French Toms, and the husbands and wives of those who are 
married. Katie B. Toms, widow of Marion C. Toms, is now living. 

By virtue of the deed executed on 24 June, 1918, by Katie B. Toms 
and Charles French Toms, to the grantees named therein, and of mesne 
conveyances since said deed, at the commencement of this proceeding, 
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the plaintiffs were and are now the owners of the undivided one-half 
interest in the land described in the petition, which was owned in fee by 
Charles F. Toms, at the date of said deed and were and are now also the 
owners of the life estate of Katie B. Toms in the undivided one-half 
interest in said land which was devised to her by the last will and testa- 
ment of Marion C. Toms. The plaintiffs were also the owners of all the 
right, title, interest, and estate of Charles French Toms, Sr., in and to 
the said undivided one-half interest in said land, under the will of his 
father, the said Marion C. Toms. The said interest was a contingent 
remainder. See Brown v. Guthery, 190 N. C., 822, 1380 S. E., 836. 
Upon his death on 5 February, 1937, after this appeal was docketed in 
this Court, the children of the said Charles French Toms, then living, 
became the owners of a vested remainder in said undivided one-half 
interest in said land. See Brown v. Guthery, supra. Neither Charles 
French Toms, Sr., nor Meta Toms, as his widow or as his executrix, now 
have any right, title, interest, or estate in said land. Ccnceding without 
deciding, that a cause of action is alleged in the petition in this proceed- 
ing against the defendant Charles French Toms, under the provisions of 
C. S., 1744, such cause of action did not survive his death. For this 
reason the proceeding abates as to Charles French Toms, and his appeal 
must be dismissed. On the facts alleged in the petition, the defendant 
Meta Toms has no interest in this proceeding, elther as widow or as 
executrix of Charles French Toms. 

No pleadings have been filed in this proceeding by or on behalf of any 
of the defendants other than Charles French Toms and his wife, Meta 
Toms. The rights of these defendants in and to the subject matter of 
this proceeding are not involved in this appeal. 

The proceeding is remanded to the Superior Court of Henderson 
County, that judgment may be entered in said court, that the proceed- 
ing abate as to the defendant Charles French Toms and his wife, Meta 
Toms. The appeal is 

Dismissed. 





COBURN DEHART, W. M. DEHART, 8S. A. DEHART, JOHN DEHART, anp 
FRANK DEHART v. W. T. JENKINS. 


(Filed 17 March, 1937.) 


1. Ejectment § 15—Where title is made to depend upon true boundary, 
plaintiffs have burden of establishing corners as contended for by them. 


In this action for the possession of land title was mace to depend upon 
the location of corners as contended for by plaintiffs. Defendant intro- 
duced evidence seeking to establish different corners, Issues were sub- 
mitted as to each of the two corners in dispute phraseé. so that the jury 
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should determine whether each corner was as contended for by plaintiff or 
defendant. Held: Defendant was not attempting to set up an affirmative 
defense, but introduced evidence of different corners merely to attack 
plaintiffs’ claim, and an instruction that the jury should find the corners 
as contended for by plaintiffs if plaintiffs had so satisfied them by the 
greater weight of the evidence, and that they should find the corners con- 
tended for by defendant if defendant had so satisfied them by the greater 
weight of the evidence, is held erroneous as placing the burden of proof 
on both parties at the same time, the burden being upon plaintiffs 
throughout to prove title by establishing the corners as contended for 
by them. 
2. Trial § 29c: Appeal and Error § 43— 

An erroneous instruction on the burden of proof entitles the prejudiced 
party to a new trial, the burden of proof being a substantial right, and a 
later portion of the charge correctly placing the burden of proof will not 
cure the error, since inconsistent instructions upon a material point 
cannot be held harmless. 


Appear by defendant from Harding, J., at July-August Term, 1936, 
of Swain. New trial. 


Black & Whitaker and Edwards & Leatherwood for plaintiffs. 
Moody & Moody for defendant. 


Devin, J. This was an action to recover the possession of certain 
lands, upon allegations of title and wrongful possession. The title to 
two parcels of land was involved. 

Among the material issues submitted to the jury were the following: 

“1. Is the black oak corner of sec. No. 66 located at the point on the 
Court Map at figure 4, as testified to by witness Bill Grant, or at the 
figure 9, as testified to by the defendant William Jenkins? 

“9. Is the M. L. Dills white oak corner, described in plaintiffs’ second 
boundary, located at the white oak stump indicated at figure 12 on the 
Court Map, as testified to by the witness Epp Jenkins, or at the point 
marked dogwood on the Court Map as testified to by defendant’s witness 
Texas Wiggins, and the defendant?” 

The jury answered the first issue, “Yes, No. 4,” and the second, “Yes, 
No. 12.” 

Appellant’s principal assignments of error are addressed to the form 
of these issues as being in the alternative and contrary to the rule stated 
in Hmry v. R. R., 102 N. C., 209, and Carey v. Carey, 108 N. C., 267, 
and to the judge’s charge upon these issues in respect to the burden of 
proof, 

The court charged the jury on the first issue as follows: 

“Tf the plaintiffs have satisfied you, gentlemen, by the evidence in this 
case and by its greater weight that the corner is at No. 4, then you will 
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answer the issue, ‘Yes, No. 4’; if he has failed to so satisfy you, and 
the defendant has satisfied you it is at No. 9, that is by the greater 
weight of the evidence for the purpose of establishing the defendant’s 
claim to the property, you would answer the issue, ‘Yes, No. 9.’” 

And on the second issue: “The burden is on the plaintiff to satisfy 
you by the greater weight of the evidence that it is at No. 12, and if he 
has so satisfied you, then you will answer the issue, ‘Yes, No. 12’; if the 
plaintiff has failed to satisfy you it is at 12, and the defendant has 
satisfied you by the greater weight of the evidence that 1; is at the dog- 
wood, then you would answer it, ‘dogwood.’ ” 

The court further charged the jury that if they answered the first and 
second issues locating the corners at No. 4 and No. 12, they should there- 
upon answer the issues of title in favor of the plaintiffs. 

The instructions given by the learned judge who presided over the 
trial below seem in conflict with the rule laid down in Boone v. Collins, 
202 N. C., 12. In that case it was said, Chief Justice Stacy speaking 
for the Court: “The burden of establishing the true location of the 
boundary line was on the plaintiff. Hill v. Dalton, 140 N. C., 9, 52 
S. E., 278. But this was inadvertently placed on both parties at the 
same time. Power Co. v. Taylor, 194 N. C., 231, 189 S. E., 881. Sim- 
ilar instructions were held for error in Garris v. Harrington, 167 N. C,, 
86, 83 S. E., 258, and Tillotson v. Fulp, 172 N. C., 499, 90 S. E., 500. 
The burden of proving the affirmative of a single issue cannot rest on 
both sides at the same time. Carr vz. Bizzell, 192 N. C., 212, 18458. E,, 
462; Speas v. Bank, 188 N. C., 524, 125 S. E., 398. The rule as to the 
burden of proof constitutes a substantial right, and its erroneous placing 
is reversible error. Hosiery Co. v. Express Co., 184 N. C., 478, 114 
S. Hy. 823.” 

While Boone v. Collins, supra, was instituted as a special proceeding 
to establish a dividing line, the instant case was made to turn upon the 
question of boundary and the location of lines, and the same rule 
applies. 

It is true, in another portion of his charge, the court below used this 
language: “I don’t mean to say the burden is on the defendant any- 
where in this case. The defendant is attempting here to establish his 
corner, and in order to get his corner established he must show it; it 
doesn’t make any difference whether the defendant establishes any of 
his corners or not, so far as the plaintiffs’ and defendant’s rights are 
eoncerned. The defendant has the right to offer no evicence at all and 
attack the plaintiffs’ evidence, and to contend that the evidence has not 
established his corner, but the defendant desires to have established here 
whether or not No. 9 is a corner and whether or not the dogwood is a 
corner. Of course, when he attempts to establish affirmatively a fact 
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for his own benefit and use, the burden is on him for that purpose, but 
so far as the rights of the plaintiffs are concerned the burden is on the 
plaintiffs all the way through.” 

But even if this portion of the charge be understood as laying down 
a different rule as to the burden of proof from that contained in the 
portion previously quoted, it would fall within the category of incon- 
sistent instructions and invoke the rule laid down in Young v. Commais- 
sioners, 190 N. C., 845, and cases there cited. 

Besides, the defendant cannot properly be said to have been attempt- 
ing to set up an affirmative defense, in the sense referred to in Hayes v. 
Cotton, 201 N. C., 369, but was seeking by evidence to prevent the estab- 
lishment of plaintiffs’ title consequent upon locating the corners as 
claimed by them. 

We conclude that appellant’s assignments of error in the particulars 
herein pointed out must be sustained, necessitating a new trial. For 
this reason we do not discuss or decide the other questions presented by 
the appeal. 

New trial. 





THE FEDERAL LAND BANK OF COLUMBIA vy. MAUDE E. JONES, 
ADMINISTRATRIX, ET AL. 


(Filed 17 March, 1937.) 


1. Mortgages § 17—After default mortgagee is entitled to possession and 
may maintain suits to protect his interest in the land. 


Legal title to mortgaged lands, for the purposes of security, is vested 
in the mortgagee, and in the absence of an agreement to the contrary, 
certainly after default, the mortgagee is entitled to enter and hold the 
land until redeemed in order to protect his security, and to this end he 
may maintain an action in ejectment, even against the mortgagor, or an 
action in trespass quare clausum fregit against anyone tortiously injuring 
the land, or file suit in equity to restrain waste, such rights of action 
being based upon the mortgagee’s interest in the land. 


bo 


Same: Pleadings § 2—After default, mortgagee may join suit for fore- 
closure with action to recover for tortious injury to land. 

After the execution of the mortgage in question, the mortgagor con- 
veyed an easement over the land giving defendant corporations the right 
to pond water thereon. After default, mortgagee instituted this suit to 
foreclose the mortgage and to recover from defendant corporations dam- 
ages resulting to the land from the ponding of water thereon. Jfeld: 
The actions against defendant corporations for tortious injury to the land 
could be maintained by plaintiff after default but prior to foreclosure, and 
the cause of action against them was properly joined with the suit against 
mortgagor for foreclosure. 
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AppEAL by plaintiff from Harding, J., at August-September Term, 
1936, of Macon. 

Civil action to foreclose mortgage and to recover damages for injury 
to mortgaged premises. 

The plaintiff holds a mortgage on 3514 acres of land in Macon County, 
the same having been taken in 1921 as security for a loan of $1000. 

In 1928, during the existence and continuance of pleintiff’s lien, the 
mortgagor, Nannie E. Jacobs, conveyed to the town of Franklin an ease- 
ment in said tract of land to flood and pond water thereon to the extent 
necessary for the construction of a dam and municipal electric light 
plant, which said easement was conveyed to Nantahala Power and Light 
Company in 1933. The power company is now in possession under said 
easement, and has greatly lessened plaintiff’s security by ponding water 
on a portion of the mortgaged premises. 

Two causes of action are set out in the complaint: One to foreclose 
said mortgage, and the other to recover damages for injury to the mort- 
gaged premises. 

There was judgment by default and order of foreclosure on the first 
cause of action, from which no appeal has been taken. 

During the trial, upon intimation from the court that the cause of 
action for damages against the town of Franklin and the Nantahala 
Power and Light Company had not accrued and would not accrue prior 
to foreclosure with resultant deficiency, plaintiff suffered a nonsuit as to 
its second cause of action, and appeals. 


Gray & Christopher for plaintiff, appellant. 
J. Frank Ray for defendant town of Franklin, appelice. 
Black & Whitaker for defendant Power and Light Co., appellee. 


Stacy, C. J. Can a mortgagee, after default and before foreclosure, 
maintain an action for trespass against one who has tcrtiously injured 
the mortgaged estate? The answer is, “Yes.” 

At the time of ponding water on the mortgaged premises, the plaintiff, 
as mortgagee after default, was entitled to possession. Weathersbee v. 
Goodwin, 175 N. C., 234, 95 S. E., 491; Kiser v. Combs, 114 N. C., 
640, 19 S. E., 664; Coor v. Smith, 101 N. C., 261, 7 S. E., 669; Cape- 
hart v. Detirick, 91 N. C., 344; Bruner v. Threadgill, 88 N. C., 361; 
Wittkowski v. Watkins, 84 N. C., 457; Cunningham v. Davis, 42 N. C., 
5; Linscott v. Weeks, 72 Me., 506; 2 Jones on Mortgages, sec. 684, et 
seg. It is the holding in this jurisdiction that the legal title to mort- 
gaged premises, for purposes of security, is vested in the mortgagee. 
Gorrell v. Alspaugh, 120.N. C., 362, 27 S. E., 85; Weil v. Davis, 168 
N. C., 298, 84 8. E., 395; Duplin County v. Harrell, 195 N. C., 445, 
142 S. E., 481; Afitchell v. Shuford, 200 N. C., 321, 156 S. E., 5138. 
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And where there is no agreement to the contrary, certainly after default, 
the mortgagee, in order to protect his security, is entitled to enter and to 
hold the land until redeemed. Stevens v. Turlington, 186 N. C., 191, 
119 S. E., 210. To this end he may maintain an action in ejectment, 
even against the mortgagor himself (Weathersbee v. Goodwin, supra) ; 
file a suit in equity to restrain waste (Linscott v. Weeks, supra; 41 C. J., 
649) ; institute an action in trespass quare clausum fregit against anyone 
tortiously injuring the estate. Stevens v. Smathers, 124 N. C., 571, 32 
S. E., 959; Beck v. Zimmerman, 75 N. C., 60; Edwards v. Meadows, 
195 N. C., 255, 141 S. E., 595; Walker v. Fawcett, 29 N. C., 44; Levitt 
v. Eastman, 77 Me., 117; 1 Perry on Trusts (6th ed.), sec. 8328. Such 
rights of action are grounded on the mortgagee’s interest in the land. 
Stewart v. Munger, 174 N. C., 402, 98 S. E., 927; Byrom v. Chapin, 
113 Mass., 308; 2 Jones on Mortgages, sec. 695a; 41 C. J., 648. 

Nothing was said in Watkins v. Mfg. Co., 181 N. C., 586, 42 8. E., 
983, or in Liverman v. Rk. R., 109 N. C., 52,13 S. E., 7384, which mili- 
tates against our present position. On the other hand, the cases of 
Wilson v. Motor Lanes, 207 N. C., 2638, 176 S. E., 750, and Harris v. 
Rk. R., 190 N. C., 480, 180 S. E., 319, dealing with mortgaged chattels, 
are adminicular herewith. See, also, Trust Co. v. Asheville, 207 N. C., 
162, 176 S. E., 257, which was bottomed on the same principle, but de- 
cided on a procedural question. 

The joinder of the two causes of action in the same complaint is sus- 
tained by what was said in Carswell v. Talley, 192 N. C., 87, 1383 S. E., 
181, and the procedure in Stevens v. Smathers, supra, and Wilson v. 
Motor Lines, supra. 

We are not now concerned with whether the plaintiff can make out 
its case or with the extent of its right of recovery. These are matters 
which will arise on the hearing. It is observed that both the mortgagee 
and mortgagor, as was the case in Stevens v. Smathers, supra, are parties 
to the action. 

Reversed. 





THOMAS B. DOE vy. WACHOVIA BANK AND TRUST COMPANY, 
ADMINISTRATOR C. T. A. OF DORA W. DOR, DECEASED. 


(Filed 17 March, 1937.) 


1. Executors and Administrators § 15d— 

In an action by a son against the estate of his mother to recover for 
sums advanced by him for her care and necessary medical attention prior 
to her death, evidence tending to show that said sums were not gifts, 
and tending to rebut the presumption to that effect arising from the rela- 
tion, is competent. 
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2. Same: Limitation of Actions § 1—Sums for which creditor must ac- 
count should be applied to items barred by statute of limitations. 


A son advanced certain sums for the care and necessary medical atten- 
tion of his mother, defendant’s intestate, prior to her death, and by agree- 
ment with his sisters, received certain sums from a trust fund payable to 
intestate’s children after her death. In his suit against his mother’s 
estate to recover for advancements made by him, it was held that advance- 
ments made prior to three years from the institution of the action were 
barred by the statute of limitations, and it appeared that the advance- 
ments barred by the statute were in excess of sums received by him from 
the trust estate. Held: Conceding that sums received by him from the 
trust estate should be applied to advancements made by him. such sums 
should be applied to advancements barred by the statute, and the exclu- 
sion of evidence of the agreement under which he received the sums from 
the trust estate could not be prejudicial to defendant administrator. 


Appear by defendant from Phillips, J., at September Term, 1936, of 
Buncombe. No error. 

This is an action to. recover the sum of $7,375.30, this being the 
aggregate of sums of money advanced by the plaintiff, from time to 
time, for the care and support of defendant’s intestate during the last 
four years of her life. 

In its answer the defendant denied liability to the plaintiff for ad- 
vancements made by him for the care and support of its intestate, if 
any, on the ground that such advancements, if made »y the plaintiff, 
as alleged in his complaint, were gifts from the plaintiff to defendant’s 
intestate, who was his mother, and also pleaded in bar of plaintiff’s re- 
covery in this action the three year statute of limitations. 

The evidence at the trial showed that during the year 1930, defend- 
ant’s intestate, who was then a resident of Buncombe County, North 
Carolina, became ill; that because of her illness, which was both physical 
and mental, she required the constant care of physicians and nurses until 
her death on 23 June, 1931, at which time she was 74 years of age; and 
that because of her mental condition, due to her illness, defendant’s 
intestate was unable to provide for her care and support out of her own 
funds, which would otherwise have been available for that purpose. 

The evidence for the plaintiff tended to show that beginning on or 
about 25 August, 1930, and continuing until her death on 23 June, 1931, 
the plaintiff, who was a son of defendant’s intestate, res:ding in the city 
of New York, from time to time made advancements for her care and 
support; that these advancements were made by checks, which were sent 
by mail to relatives of defendant’s intestate with whom she resided; and 
that the proceeds of these checks were used to defray expenses incurred 
for her care and support. 

The advancements thus made by the plaintiff during the three years 
immediately preceding the death of defendant’s intestate, amounted to 
the sum of $2,619. 
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The court was of opinion that plaintiff was not entitled to recover in 
this action any sums advanced by him more than three years prior to 
the death of defendant’s intestate, and so instructed the jury. 

The issue submitted to the jury was answered as follows: 

“Ts the defendant indebted to the plaintiff, and if so, in what amount? 

“Answer: ‘Yes; $2,619, with interest.’ ”’ 

From judgment in accordance with the verdict, the defendant ap- 
pealed to the Supreme Court, assigning errors in the trial. 


Jones & Ward for plawnitff. 
Parker, Bernard & Parker for defendant. 


Connor, J. Defendant’s objections to evidence offered by plaintiff at 
the trial of this action were properly overruled. The evidence was 
competent as tending to show that the advancements made by the plain- 
tiff through his sister for the care and support of his mother, were not 
gifts from him to her, and as tending to rebut any presumption to that 
effect, arising from her relation to him. 

Defendant’s objections to the exclusion of evidence tending to show 
that when their mother became ill in 1930, the plaintiff and his sisters 
entered into an agreement in writing relative to the distribution of a 
trust fund which was payable to the children of defendant’s intestate at 
her death, were properly sustained. Sums received by the plaintiff from 
said trust after the death of his mother, pursuant to said agreement were 
not paid out of her estate. Conceding that plaintiff should account for 
said sums as payments on advancements made by him for the care and 
support of his mother, it does not appear that said sums should be ap- 
plied as payments on such advancements made within three years pre- 
ceding the death of his mother. All the evidence showed that plaintiff 
made advancements which under the ruling of the court are barred by 
the statute of limitations, and that the sums received by him out of the 
trust fund did not exceed the amount of these advancements. For this 
reason, if it should be held that the exclusion of such evidence was error, 
such error was not prejudicial to the defendant. 

The instructions of the court in its charge to the jury, which the de- 
fendant assigns as error, are in accord with the law applicable to the 
facts shown by the evidence, as declared in Winkler v. Killian, 141 
N. C., 575, 54 8S. E., 540. The judgment in the instant case is affirmed 
on the authority of that case. 

No error. 
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ELIZABETH B. DAVIS v. WILLIAM MONTGOMERY eT at, 
(Filed 17 March, 1937.) 


1. Payment § 8—Where creditor renders account showing application of 
payment debtor must protest such application within reasonable time. 


Where the creditor of a debtor owing two accounts collects the rents 
from the separate properties securing the debts, and renders statement to 
the debtor showing application of part of the rents from one property to 
the payment of the amount delinquent upon the debt secured by the other 
property, the debtor must protest such application within a reasonable 
time from receipt of the statement, even if such application is contrary to 
the agreement between them for the application of rents, and where the 
debtor fails to make such protest she is estopped from thereafter asserting 
that the application was wrongful in her effort to save one of the prop- 
erties after both loans had become delinquent. 

2. Estoppel § 5— 

The foundation of estoppel in pais is error or inadvertence on the one 
side, and fault or dereliction on the other, and the doctrine has no 
application when both parties are in the right. 


AppEAL by defendants from Barnhill, J., at September Term, 1936, of 
WILson. 

Civil action to restrain foreclosure of deed of trust. 

The essential facts follow: 

1. In 1927, the plaintiff procured a large sum of money from the 
Acacia Mutual Life Insurance Company, divided into two loans, one for 
$75,000 secured by deed of trust on office building in Wilson known as 
the Davis Building; the other for $15,000, secured by deed of trust on 
an adjacent building known as the Cafe Building. 

2. From April, 1930, up to the date of the institution of the present 
action, 6 August, 1934, all net rents collected from both buildings were 
paid to the defendant Insurance Company to apply on said loans. 

8. Originally, the net rent received from each building was applied 
to the curtailment of the indebtedness against said building, but later, 
on 1 April, 1932, and again on 12 December, 1932, the Insurance Com- 
pany rendered plaintiff statement of account in which it appeared that 
a portion of the net rents received from the Cafe Building had been 
applied against the accrued interest on the Davis Building loan, and in 
the latter statement special attention was called to this fact. 

4, On 10 July, 1934, after the institution of the present action, plain- 
tiff’s agent by letter complained at the above application, and asserted: 
“Mrs, Davis understood that the rents from each building were to be 
applied to the loan on that building in sufficient amount to keep it in 
good standing, and agreed that in the event there was a surplus from 
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either building it was to be applied to the other if necessary to help 
with the payments.” 

5. There was a reference under the Code, the referee finding that the 
credit in dispute, amounting to $6,070.37, should have been applied to 
the loan against the Cafe Building and not to the loan against the Davis 
Building, which conclusion was affirmed by the Superior Court upon 
exceptions duly filed. 

6. It is agreed that the application of the above credit is the determi- 
native question in the case. If the plaintiff’s contention be correct, then 
the loan upon the Cafe Building was not in default at the time of the 
institution of the present action. On the other hand, if the contention 
of the defendant be correct, then the loans on both buildings were in 
default, and the injunction should be dissolved. 


No counsel appearing for plaintiff, appellee. 
Connor & Connor for defendants, appellants, 


Stacy, C. J. There is really no dispute in respect of the facts. The 
evidence is not in conflict. Plaintiff admits that in the event of a sur- 
plus from either building it was to be applied to the other. And even 
if it be conceded that, through error or misunderstanding of the con- 
ferences had between the parties, the Acacia applied rents from the Cafe 
Building against the accrued interest on the Davis Building, when plain- 
tiff understood a different application would be made, which is the 
strongest permissible inference on the record, still it was her duty to pro- 
test at the time of receiving statement, or within a reasonable time 
thereafter, unless she were content with the application as made by the 
defendant. Sweeney v. Pratt, 70 Conn., 274, 39 Atl., 182. Failing in 
this, she is now estopped. McNeely v. Walters, ante, 112. Com- 
pare Development Co. v. Bon Marche, ante, 272. The pertinent rule 
is stated in 48 C. J., 654, with citations in support of the statement, 
as follows: “The debtor is estopped from questioning the application 
made by the creditor where he receives an account or receipt applying 
payments in a certain way and fails to object, even though the applica- 
tion was made by the creditor in violation of an alleged agreement be- 
tween the parties.” The following will also be found as supporting the 
rule, either directly or in tendency: McLear v. Hunsucker, 30 La. Ann., 
1225; Flowers v. O’ Brannon, 48 La. Ann., 1042, 10 So., 376; Baker v. 
Smith, 44 La. Ann., 925, 11 So., 585; DeBusk v. Perkins, 207 Ky., 556, 
267 S. W., 716; Felin v. Trust Co., 248 Pa., 195, 98 Atl, 956; Sawyer 
v. Howard, 86 Vt., 68, 83 Atl., 585; Turner v. Osborn, 106 Miss., 737, 
64 So., 721. 

The foundation of estoppel an pas is error or inadvertence on the one 
side, and fault or dereliction on the other. Morgan v. &. R., 96 U.S., 
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716; Sweeney v. Pratt, supra; LeRoy v. Steamboat Co., 165 N. C., 109, 
80 S. E., 984. There is no occasion for the doctrine when both parties 
are in the right. Hstis v. Jackson, 111 N. C., 145, 16S. E., 7. The 
referee and the court below seem to have overlooked this principle. 

In all probability the plaintiff was not concerned at the time with 
how the rents should be applied, for no doubt she then expected to repay 
both loans. However, when it later appeared that she would not be able 
to care for either, as an afterthought, she foregoes any effort to redeem 
the Davis Building and seeks to forestall foreclosure of the Cafe Build- 
ing, hoping thereby to save it in the end. 

The decision in Bonner v. Styron, 113 N. C., 30, 18 S. E., 83, is not 
at war with our present position. 

The cause will be remanded for judgment accordant herewith. 

Error. 





LESLIE ADAMS, sy His Next FRIEND, MRS. MARY ADAMS, v. BLUE BIRD 
TAXIS, INC., anp D. W. BLANKENSHIP. 


(Filed 17 March, 1987.) 


Automobiles § 18g—Evidence held insufficient to discharge plaintiff’s bur- 
den of identifying defendant’s car as the one causing the injury. 


Evidence that many automobiles were passing on the street at the time 
of the accident, and that the automobile owned by one defendant and 
operated by the other was on the street near the place of the accident 
after the accident occurred, without further evidence identifying the 
automobile as the one which struck the bicycle which plaintiff was riding, 
is held insufficient to resist defendants’ motions to nonsuit, the burden 
being upon plaintiff to affirmatively establish the truth of his allegations. 


AppEAL by defendants from Phillips, J., at November Term, 1936, of 
Buncomse. Reversed. 

This is an action to recover damages for personal injuries suffered by 
the plaintiff, and caused, as alleged in the complaint, by the negligence 
of the defendants. 

The action was begun and tried in the general county court of Bun- 
combe County. 

At the trial, issues arising upon the pleadings were submitted to the 
jury and answered as follows: 

“1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2. Did the plaintiff by his own negligence contribute to his injuries 
as alleged in the answer? Answer: ‘No.’ 
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“3. What amount, if any, is the plaintiff entitled to recover of the 
defendants? Answer: ‘$1,450.’ ” 

From judgment that plaintiff recover of the defendants the sum of 
$1,450 and the costs of the action, the defendants appealed to the judge 
of the Superior Court of Buncombe County, assigning numerous errors 
in the trial. 

At the hearing of defendants’ appeal, their assignments of error were 
not sustained. The judgment of the general county court was affirmed 
by the judge of the Superior Court. The defendants appealed to the 
Supreme Court, assigning as errors the rulings of the judge of the 
Superior Court and his judgment affirming the judgment of the general 
county court. 


Carl W. Greene and Zeb V, Nettles for plaintiff. 
Weaver & Miller and J. C. Cheesborough for defendants. 


Connor, J. A careful reading of the record in this appeal fails to 
disclose any evidence at the trial in the general county court of Bun- 
combe County, tending to show the injuries which the plaintiff suffered 
when he was struck by an automobile, while riding on a bicycle on a 
public street in the city of Asheville, were caused by the defendants or 
by either of them. Neither the plaintiff, who testified as a witness in 
his own behalf, nor James Lowe, who testified that he was riding on the 
bicycle with the plaintiff when he was struck by an automobile and 
thrown from the bicycle to the street, identified the automobile owned 
by the defendant Blue Bird Taxis, Inc., and driven by the defendant 
D. W. Blankenship, as the automobile which struck the plaintiff. The 
accident occurred about 10 o’clock at night, and at that time many auto- 
mobiles were passing on the street where the accident occurred. The 
presence of defendants’ automobile on the street near the place of the 
accident, after the accident occurred, did not alone support an inference 
that said automobile had struck the plaintiff and caused him to be 
thrown to the street. All the evidence tended to show that defendants’ 
automobile arrived on the scene after the accident. 

The plaintiff failed to sustain the burden which the law imposed upon 
him to establish by evidence at the trial—the truth of his allegations. 

There was error in the ruling of the judge on defendants’ assignment 
of error based upon their exception to the refusal of the trial court to 
dismiss the action by judgment of nonsuit. This assignment of error 
should have been sustained. The judgment is reversed and the action 
remanded to the Superior Court of Buncombe County, that judgment 
may be entered in said court in accordance with this opinion. 

Reversed. 
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STATE v. MONROE LEE. 


(Filed 17 March, 1987.) 
1. Criminal Law § 32a— 


‘ircumstantial evidence in this case, including testimony as to the 
action of bloodhounds, admitted for the purpose of corroboration, is held 
to constitute more than a scintilla, and sufficient to take the case to the 
jury. 

2. Criminal Law § 40—Testimony tending to impeach and discredit de- 
fendant about collateral matter held incompetent. 


Defendant, on trial for maliciously burning a barn, did not testify in 
his own behalf. A witness, who was not the owner of the barn, was 
allowed to testify as to difficulties with defendant after the witness had 
testified against defendant upon an indictment for larceny, a year or two 
before the indictment for arson, resulting in the witness’ indictment of 
defendant for assault with a deadly weapon. Held: The testimony 
tended to discredit and impeach defendant about a collateral matter when 
he had not gone upon the stand, and was erroneously admitted. 


AppeaL by defendant from Harris, J., at January Term, 1937, of 
Harnett. New trial. 

Defendant was charged with maliciously burning a barn, the property 
of State’s witness Lucas. 

From judgment pronounced on verdict of guilty, the defendant ap- 
pealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
J. R. Young for defendant. 


Devin, J. While the evidence was entirely circumstantial and in- 
cluded testimony as to the action of bloodhounds, admitted for the pur- 
pose of corroboration, we are unable to say that this did not constitute 
more than a scintilla of evidence, and so sufficient to take the case to the 
jury. S. v. Thompson, 192 N. C., 704. 

However, we think there was error in the admission of testimony, 
warranting a new trial. The witness Ralph Vann was questioned by 
the State relative to a difficulty he had had with the defendant a year 
or two before. It appears from the record that defendant in apt time 
objected to the evidence, and “to anything that happened a year or two 
ago; overruled; defendant excepts.” The witness thereupon described 
the difficulty with defendant as follows: “Monroe (the defendant) tried 
to get me to go off with him that night to steal some meat at his brother’s 
and I would not go, and that night the meat got gone and the next morn- 
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ing his brother was around there, and I told him about it, and they had 
him up in Dunn and summoned me, and I told it on the stand, and 
Mr. Lee got mad with me. So, a long time after that, a year or two, I 
don’t remember when it was, one Saturday morning I was going to my 
grandfather’s, and I went down the road and he come out in his yard 
with his gun and shot me sideways kind of, and turned around and run 
back to his house, and J indicted him.” 

Doubtless the able presiding judge was not advertent to the fact that 
the exception covered all this testimony, as now appears from the record 
before us. 

This evidence tended to discredit and impeach the defendant about a 
collateral matter, when he had not gone upon the stand, and was mani- 
festly prejudicial. Nor was the error cured by subsequent proceedings. 
S. v. Barrett, 151 N. C., 665; 8S. v. Holly, 155 N. C., 485; S. v. Adams, 
193 N. C., 581. 

New trial. 





THE FARMERS BANK OF CLAYTON v. NELLIE HORNE 
McCULLERS ET AL. 


(Filed 17 March, 1987.) 


Appeal and Error §§ 19, 31f— 


The pleadings are a necessary part of the record and may not be 
omitted by consent of the parties, and where the record is inadequate to 
establish the jurisdiction of the Supreme Court and put it in efficient 
relation and connection with the court below, the appeal will be dis- 
missed. Rule of Practice in the Supreme Court, No. 19, sec. 1. 


AppraL by L. T. Rose, agent of plaintiff, from Cranmer, J., at 
September Term, 1936, of Jounston. 

Motion by L. T. Rose for allowance out of funds in hands of receiver 
for services rendered in “receivership had in proceedings supplemental 
to execution.” 

From order directing the receiver to pay out all funds in his hands, 
and “to complete his liquidation of said estate as early as practicable 
and file his final report herein,” the movant, “L. T. Rose, agent of the 
plaintiff bank,” excepts and appeals. 


Parker & Lee for L. T. Rose, appellant. 
Abell & Shepard for J. L. George and A. A. Corbett, appellees. 


Stacy, C. J. It is stipulated by counsel “that the original records in 
the cases are not necessary on the appeal, and are therefore omitted by 
consent.” This is fatal to the appeal. Jns. Co. v. Bullard, 207 N. C., 
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652, 178 8. E., 113. Compare Corp. Com. v. Trust Co., 194 N. C., 239, 
139 S. E., 244. It is provided by Rule 19, sec. 1, of the Rules of Prac- 
tice that “the pleadings on which the case is tried, the issues, and the 
judgment appealed from shall be a part of the transcript in all cases.” 
The pleadings are essential in order that we may be advised as to the 
nature of the action or proceeding. Waters v. Waters, 199 N. C., 667, 
155 S. E,, 564. 

The record consists of certain judgments, orders, and reports. No 
written motion or application of appellant appears in the transcript. 
Indeed, the judgment from which the appeal is taken contains no refer- 
ence to such motion. The record is too meager “to establish the juris- 
diction of this Court and put it in efficient relation and connection with 
the court below.” JWalton v. Ich esson, 101 N. C., 428, 7 S. E., 566; 
Payne v. Brown, 205 N. C., 785, 172 S. E., 348. Failure to send up 
adequate record has uniformly resulted in dismissal of the appeal. SS. v. 
Lbr. Co., 207 N. C., 47, 175 8. E., 718. Judicial knowledge arises only 
from what properly appears on the record. Goodman v. Goodman, 208 
N.C., 416, 181 S. E., 328; Ins. Co. v. Bullard, supra. 

On the authorities cited, and others of similar import, the attempted 
appeal must be dismissed. Riggan v. Harrison, 208 N. C., 191, 165 
S. E., 358; Waters v. Waters, supra; Pruitt v. Wood, 199 N. C., 788, 
156 8S. E., 126. 

Appeal dismissed. 





THE CLAYTON BANKING COMPANY ET AL. v. THE FARMERS 
BANK ET AL. 


(Filed 17 Mareh, 1937.) 


Appeal and Error § 6d— 


Where the correctness of the court’s ruling upon a motion is dependent 
upon facts aliunde or dehors the record. appellant must request the court 
to find the facts, otherwise it will be presumed that the court found facts 
in support of the judgment, and the judgment will be affirmed. 


AppraL by defendant L. T. Rose from Cranmer, J., at September 
Term, 1936, of JoHnsTon. 

Motion to vacate order of confirmation. 

At the April Term, 1936, Johnston Superior Court, there was ver- 
dict and judgment for plaintiffs in the above entitled cause, and order 
appointing commissioner and directing sale of collateral to be applied 
on judgment. The commissioner made sale of collateral and recom- 
mended confirmation 19 June, 1936. Order of confirmation was entered 
at “Smithfield, this 24th day of June, 1936. N. A. Sinclair, Judge,” ete. 
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Motion was made at the September Term, 1986, to vacate said order of 
confirmation on the ground of irregularity. The motion was denied, 
“lt appearing to the court that the sale was in all respects regular and in 
accordance with the judgment of the court entered at the April Term.” 

Movant appeals, assigning errors. 


Parker & Lee for L. T. Rose, appellant. 
Abell & Shepard for appellees. 


Stacy, C, J. Even if it be conceded that the original order of con- 
firmation was irregularly entered, still no harm seems to have come to 
movant, as later decreed by the judgment at the September Term, which 
also apparently amounts to an order of confirmation. But, however this 
may be, the record is barren of any factual determination upon which a 
reversal of the judgment could be predicated. Hospital v. Rockingham 
County, ante, 205. 

In a motion of this kind, where the correctness of the court’s ruling 
is dependent upon facts aliwnde or dehors the record, a request should be 
made that the facts be found, otherwise it will be presumed that they 
were determined in support of the judgment. Dunn v. Wilson, 210 
N. C., 498, 187 8. E., 802; Powell v. Bladen County, 206 N. C., 46, 
173 8. E., 50; S. 7. Dalton, ibid., 507, 174 8. E., 422; Comr. of Revenue 
v. fealty Co., 204 N. C., 123, 167 S. E., 563; 8. v. Harris, ibid., 422, 
168 8S. E., 498; Rutledge v. Fitzgerald, 197 N. C., 163, 147 S. E., 816; 
Holcomb v. Holcomb, 192 N. C., 504, 135 8. E., 287; Alfg. Co. v. Foy- 
Seawell Lbr. Co., 177 N. C., 404, 99 S. E., 104; Gardiner v. May, 172 
N.C. 192, 89 S. E., 955; Lumber Co. v. Buhmann, 160 N. C., 385, 
75 8, E., 1008. 

On the record as presented, no error is apparent. 


Affirmed, 








A. W. HOWARD vy. QUEEN CITY COACH COMPANY. 
(Filed 17 March, 1937.) 


1. Judges § 2a: Venue § 8a— 

The resident judge of a district, when not holding court in the county 
in his district in which the cause is pending, has no jurisdiction to hear 
an appeal from the clerk refusing defendant’s motion for change of venue 
on the ground of the residence of the parties, and where the record does 
not show that the judge was holding court in the county the cause will be 
remanded for determination by a judge holding court. 
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2. Appearance § 2b— 


A party cannot, by consent or appearance, confer jurisdiction on the 
court when there is none in law, and appearance of counsel upon a hear- 
ing of a motion for change of venue does not waive such party’s objection 
that the judge hearing the motion was without jurisdiction. 


APPEAL by defendant from an order of Pless, Resident Judge of the 
Eighteenth Judicial District, entered in McDowetz County, 1 January, 
1937. Error and remanded. 

Plaintiff instituted suit against the defendant in the Superior Court 
of McDowell County on 27 July, 1936, and filed complaint alleging a 
cause of action growing out of the negligence of the defendant. Within 
the time for answering, defendant filed with the clerk petition and motion 
for removal of the cause to the Superior Court of Buncombe County, 
on the ground that plaintiff was a resident of Buncombe County at the 
time of instituting the action. On 1 October, 1936, the clerk of the 
Superior Court of McDowell County made an order denying the motion 
for removal, and the defendant excepted and appealed. On 19 Decem- 
ber, 1936, plaintiff caused notice to be served on counsel for defendant 
that he would move for hearing on said appeal at the courthouse in 
Marion, North Carolina, on 1 January, 1937. 

At said time and place the parties appeared and the motion was heard 
by J. Will Pless, Jr., Resident Judge of the Highteenth Judicial District, 
who made certain findings and upon such findings entered an order deny- 
ing defendant’s motion for removal. The order recited that the cause 
“came on to be heard before J. Will Pless, Jr., Resident Judge of the 
Eighteenth Judicial District,” and the order was signed “J. Will Pless, 
Jr., Resident Judge.” 

There was nothing in the record to show that there was or was not a 
session of the Superior Court of McDowell County being held on 1 Janu- 
ary, 1937, or that Judge Pless was presiding therein by exchange or 
otherwise. The regular rotation of Superior Court judges indicated 
that Judge Clement was assigned to hold the term of McDowell court 
beginning 28 December, 1936. 

From the order of Judge Pless affirming the order of the clerk, 
defendant appealed. 


Morgan & Story for plainteff. 
Rh. BR. Williams for defendant. 


Devin, J., after stating the case: The principal question presented 
by this appeal is whether the resident judge of a judicial district, when 
acting in that capacity alone, has jurisdiction to hear and determine an 
appeal from an order of the clerk denying a motion to remove a cause to 
another county. 
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This question seems to have been decided by this Court in Ward v. 
Agrillo, 194 N. C., 321. From the well considered opinion by Connor, 
J., mm that case we quote the following: “In the absence of statutory 
provision to that effect, the resident judge of a judicial district has no 
jurisdiction to hear and determine an appeal from a judgment of the 
clerk of the Superior Court of any county in his district, rendered pur- 
suant to the provisions of 3 C.8., 593, except when such judge is holding 
the courts of the district by assignment under the statute, or is holding 
a term of court by exchange, or under a special commission from the 
Governor. No jurisdiction 1s conferred upon the resident judge by the 
requirement of the Constitution that every judge of the Superior Court 
shall reside in the district for which he 1s elected.” 

It follows that, upon the record before us, the resident judge was 
without jurisdiction to make the order appealed from. 

Nor may the fact that counsel for defendant appeared at the hearing 
be held to constitute a waiver. While a party may waive his right to 
have a cause removed, he cannot by consent or by appearance confer 
jurisdiction when there is none in law. Dees v. Apple, 207 N. C., 763; 
Realty Co. v. Corpening, 147 N. C., 613. 

It is necessary, therefore, that this case be remanded to the Superior 
Court of McDowell County in order that the judge holding the courts 
of said county may hear and determine the appeal from the order of 
the clerk. 

Error and remanded. 





ST. LOUIS UNION TRUST COMPANY anp JAMES H. GROVER, TRUSTEES 
UNDER THE LAST WILL AND TESTAMENT OF E. W. GROVE, Dercrasen, 
v. HARDIN FOSTER. 


(Filed 17 March, 1937.) 


1. Deeds § 16—Restrictive agreements applicable to part of tract held 
not enlarged by subsequent deed to entire tract subject to agreement. 


The owner of a five-hundred-acre tract of land executed an agreement 
imposing building and residential restrictions on a thirteen-acre tract 
included in the larger tract. Thereafter he conveyed the entire five- 
hundred-acre tract subject to all the restrictions, conditions, and stipula- 
tions contained in the agreement, and also certain general restrictions set 
out in the conveyance. Part of the five-hundred-acre tract could not be 
developed for residential purposes, the land being mountainous and the 
cost of installing water and sewer being prohibitive. Meld: The con- 
veyance did not enlarge the restrictions to cover the entire five-hundred- 
acre tract, but conveyed the land subject only to the residential restric- 
tions on the thirteen-acre tract and the general restrictions set out in the 
conveyance, it being obvious that the owner did not intend the residential 
restrictions to apply to the entire tract. 
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2. Same: Mortgages § 42—Purchaser at foreclosure takes title free from 
restrictions placed on property subsequent to mortgage. 


A large tract of land was mortgaged subject to restrictive covenants 
applicable only to a small part of the entire tract. Thereafter the mort- 
gagor conveyed the entire tract subject to the mortgage. The purchaser 
and subsequent owners attempted to further develop the tract for resi- 
dential purposes, plotted part of the tract, and sold certain lots by deeds 
containing restrictive covenants in accordance with a general plan of 
development, some of the lots so sold being released from the mortgage 
on the entire tract. Thereafter the mortgage was foreclosed and title 
under the sale conveyed to plaintiffs, trustees for the deceased original 
owner. Held: The title of the purchaser at a foreclosure sale relates 
back to the date of the mortgage, and plaintiffs acquired the land free 
from the restrictions imposed by intervening owners subsequent to the 
execution of the mortgage. 


Appreat by defendant from Phillips, J., at December Term, 1936, of 
Buncomss. Affirmed. 

The plaintiffs and defendant entered into an agreement, on 30 Novem- 
ber, 1936, by which plaintiffs agreed to sell to defendant a certain piece 
of Jand (shown on map as “Foster lot”). The defendant was willing 
to carry out his contract, but alleged that plaintiffs could not convey to 
him a marketable title. This is a submission of controversy without 
action. N. C. Code, 1935 (Michie), sec. 626. 

The facts in regard to same are as follows: Paragraph 1. “In 1918 
E. W. Grove and one W. B. Meacham were the owners of adjoining 
areas of land located in Buncombe County, a short distance north of the 
city of Asheville, the land of Grove lying on the east side of what was 
and is known as Charlotte Street Extension (which land appears upon 
the annexed plat designated as ‘Property of Grove described in Grove- 
Meacham Agreement’), and the land of Meacham lying on the west side 
of said Charlotte Street Extension. On 8 October, 1918, Grove and 
Meacham, with the joinder of their respective wives, entered into the 
following agreement, which is duly recorded in the office of the register 
of deeds for said county, in Deed Book 224, at page 147.” 

The agreement set forth contains certain restrictions Imposed upon a 
thirteen-acre tract of land belonging to Grove: 

Paragraph 2. “Thereafter, on 1 April, 1926, by deed recorded in the 
office of the register of deeds, in Deed Book 345, at page 366, the said 
Grove conveyed to Floralina Realty Corporation a tract of approxi- 
mately five hundred (500) acres of unimproved land, hereinafter re- 
ferred to as ‘Kimberly Heights,’ the boundaries of which appear upon 
the plat annexed hereto. The said Floralina Realty Corporation was 
organized by its principal stockholder, one Arthur M. Griffing, for the 
purposes of developing the said ‘Kimberly Heights,’ or portions thereof, 
from time to time, as a residential subdivision. The tract conveyed to 
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said Floralina Realty Corporation by Grove included the area belonging 
to said Grove described in the aforementioned agreemen* between Grove 
and Meacham. The deed to Floralina Realty Corporation contains in 
its habendum clause the following language: 

““ “To have and to hold the above described land and premises, together 
with all the privileges and appurtenances thereunto belonging, or in 
anywise appertaining, unto the party of the second part, its successors 
and assigns, forever; subject, however, to the following restrictions, con- 
ditions, and stipulations, that is to say: 

‘““All the restrictions, conditions, and stipulations contained in a 
certain agreement between E. W. Grove and W. B. Meacham and wife, 
recorded in the office of the register of deeds for Buncombe County, 
North Carolina, in Book No. 224, page 147; and also subject to the 
following restrictions: 

‘““*And the said party of the second part, for itself, its successors, and 
assigns, doth covenant to and with the said parties of the first part, their 
heirs, executors, administrators, and assigns, as follows: 

““(1) That they will not erect, license, or suffer to be erected or 
maintained on the above described land, or any part thereof, any house 
or building to be used as a sanitarium or hospital, or at any time permit 
or suffer to be used any house or building erected thereon for any such 
purpose, and will not, during the term of twenty-one (21) years from the 
date hereof, lease, sell, or convey said land, or any part thereof, or any 
building thereon, to a Negro or person of any degree of Negro blood, or 
any person of bad character; 

“*(2) That the foregoing covenants shall be covenants running with 
the land, and shall be kept by the said party of the second part, its 
successors and assigns. 

“*(3) To secure the unpaid balance of the purchase price of said 
property, Floralina Realty Corporation executed to Commerce Union 
Trust Company, as trustee, a first lien purchase money deed of trust 
embracing said property, which deed of trust, dated 1 April, 1926, is 
recorded in the office of the aforesaid register of deeds, in Deed of Trust 
Book 239, at page 283. It contains the following language with refer- 
ence to restrictions on the property described: “This deed in trust is 
made and accepted subject to all the conditions and restrictions referred 
to and contained in deed of E. W. Grove and wife, A. G. Grove, to the 
party hereto, of the first part, bearing even date with these presents, 
reference to which deed is hereby made for a full recitation of said con- 
ditions and restrictions.” 

““(4) By deed dated 1 July, 1926, the Floralina Realty Corporation 
conveyed the entire Kimberly Heights property, subject to the deed of 
trust referred to in paragraph 3 hereof, to the said Arthur M. Griffing, 
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individually, which deed is recorded in the office of said register of deeds, 
in Deed Book 355, at page 470. With reference to restrictions, the deed 
provides: “Subject, however, to the restrictions, conditions, and stipula- 
tions as contained in deed from E. W. Grove and wife to Floralina 
Realty Corporation hereinbefore referred to” (which deed is that de- 
scribed in paragraph 2 hereof). 

“<(5) At the time of the conveyance to Floralina Realty Corporation 
by Grove, and at the time of conveyance to Griffing by Floralina Realty 
Corporation, the said Kimberly Heights property was unimproved, 
heavily wooded, and inaccessible to vehicular traffic except over what 
are known as Scenic Highway, Sunset Drive, and Grovewood Road; as 
appear on the plat annexed. The first two were and are public roads, 
used primarily for recreational automobile drives and horseback rides; 
Grovewood Road was, and is, also a public road, used as a rear or 
secondary entrance to Grove Park Inn, which les near the southwest 
corner of the property. As it is shown by said plat, the property extends 
from Charlotte Street Extension east for a distance of approximately 
8,000 feet, horizontal measurement. Across the center of the property, 
running north and south, lies a ridge of mountains, the two most prom1- 
nent peaks of which are known as Patton Mountain, near the south 
boundary, and Mount Pleasant, near the north boundary. Patton Moun- 
tain lies almost directly behind the above Grove Park Inn. The Mount 
Pleasant-Patton Mountain ridge is joined by a second ridge, unnamed, 
running east to the extreme eastern boundary. The top of Patton 
Mountain lies about 800 feet, and the top of Mount Pleasant about 600 
feet above Charlotte Street Extension, on the west boundary. Inter- 
mediate points along the ridge vary slightly from these elevations. The 
ridge running east is of approximately the same elevation as the Patton 
Mountain-Mount Pleasant ridge. From Charlotte Street Extension east- 
wardly there is a gentle rise for about 2,000 feet, then a sharp rise to the 
top of the ridge. East of the Patton Mountain-Mount Pleasant ridge, 
and on either side of the joining ridge, is a sharp drop to the north and 
south boundaries. 

“<“(6) Shortly after its conveyance to him, the said Griffing caused a 
portion of said Kimberly Heights, extending from Charlotte Street ap- 
proximately 2,400 feet eastwardly and containing about sixty-five acres, 
to be platted into 162 lots, and said lots offered for sale to the public. 
The lines of the platted area are indicated on the annexed plat. Three 
maps were platted of this area, were made and placed on record by said 
Griffing: (a) “First Unit’—recorded in Book of Plats 12, at page 56; 
(b) “Part of Second Unit”—recorded in Book of Plats 18, at page 71; 
(c) “First Unit and Part of Second Unit,” recorded in Book of Plats 14, 
at page 5. “First Unit and Part of Second Unit” (c), is merely the 
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combination of (a) and (b). In addition to the lots as subdivided, 
streets and alleys, each plat showed a building line for all lots, the same 
varying from twenty to fifty feet. The said Griffing also installed sewer 
and water lines available to all but a small number of lots within said 
platted area, and laid out and constructed streets as appears on the 
annexed plat. During his term of ownership, Griffing sold and deeded 
to purchasers a total of fourteen (14) lots within the platted area; of 
this number twelve (12) were duly released by the said Commerce Union 
Trust Company, trustee, from the lien of the deed of trust described in 
paragraph 3 hereof. Each of the deeds from Griffing contained the 
following language with reference to restrictions : 

“elo have and to hold the above deseribed land and premises, with 
all the appurtenances thereunto belonging or in anywise appertaining; 
unto the said party of the second part, her heirs, successors, and assigns 
forever, subject to the restrictions, conditions, and stipulations here- 
inafter set forth, to wit: 

“* “Whereas, the lot or parcel of land hereinbefore described, a part 
of a block of land, as shown on the plat hereinabove specifically referred 
to, the property of the party of the first part and its successors and 
assigns, Which said land within said block has been divided into parcels 
or lots, and laid off and designed to be used exclusively for residential 
purposes; and whereas, the parties hereunto desire, for the benefit of 
their own property and for the benefit of future purchasers and owners 
of the land shown within the lines of said block, that the same shall be 
developed, and for a time hereafter used exclusively for private resi- 
dential purposes: 

“« “Now, therefore, the said party of the second part, for herself and 
her heirs, successors, and assigns, as follows:’ (Setting forth certain 
restrictions. ) 

““(7) In 1927, there having been a default under the terms of the 
deed in trust from Floralina Realty Corporation to Commerce Union 
Trust Company, trustee, the said trustee foreclosed the same, and deeded 
the property, excepting those portions previously released by it to lot 
purchasers from the said Griffing, to Griffing’s Kimberly Heights, Incor- 
porated, a corporation which was caused to be organized by the said 
Arthur M. Griffng for the purpose of developing the property further 
under the plans and designs theretofore conceived by the said Griffing. 
The said Grifing was at the time of the organization and thereafter 
the principal stockholder of the said Griffing’s Kimberly Heights, Incor- 
porated. The deed to the said Griffing’s Kimberly Heights, Incorpo- 
rated, was dated 21 May, 1927, and recorded in the office of the afore- 
sald register of deeds, in Deed Book 374, at page 185. The said deed 
contains the following provisions with reference to restrictions: 
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«<¢Subject to all conditions and restrictions referred to and contained 
in deed of E. W. Grove and wife, A. G. Grove, to Floralina Realty 
Corporation, bearing date 1 April, 1926, and recorded in the office of 
the register of deeds for Buncombe County, North Carolina, in Book of 
Deeds ...... , at page ...... , reference to which deed is hereby made for a 
full recitation of said restrictions and conditions.” 

“<«(S) By virtue of a refinancing agreement with the plaintiffs herein, 
who were the holders of the unpaid notes of the said Floralina Realty 
Corporation, the payment of the bid of Griffing’s Kimberly Heights, 
Incorporated, made in the aforesaid foreclosure sale, was deferred, 
evidenced by promissory notes and secured by a first lien purchase 
money deed of trust embracing the property conveyed by said Commerce 
Union Trust Company, trustee, executed by Griffiing’s Kimberly Heights, 
Incorporated, to Commerce Union Trust Company, as trustee, dated 
21 May, 1927, and recorded in the office of said register of deeds, in 
Book of Deeds and Trust 266, at page 1. This deed of trust contains 
the following provision with reference to restrictions: 

“<¢ “Subject to all conditions and restrictions referred to and contained 
in deed of E. W. Grove and wife, A. G. Grove, to Floralina Realty 
Corporation bearing date 1 April, 1926, and recorded in the office of the 
register of deeds for Buncombe County, N. C., in Book of Deeds _...., at 
page ...... , reference to which deed is hereby made for a full recitation 
of said restrictions and conditions.” 

“<*(9) Between 21 May, 1927, and 31 October, 1931, Griffing’s Kim- 
berly Heights, Incorporated, conveyed to purchasers ninety-three (93) 
lots in the aforementioned platted area, of which number sixty-four (64) 
were released by the trustee from the lien of the deed of trust described 
in paragraph 8 hereof. Except as hereinafter otherwise stated, deeds from 
Griffing’s Kimberly Heights, Incorporated, for all of the lots which it 
conveyed contained the same restrictions as those of the deeds from 
Griffing, as set out in paragraph 6 hereof. The blanks pertaining to 
street frontage and minimum building cost of residence were filled in 
according to the location and size of the lot conveyed. The minimum 
building cost requirement in Griffing’s Kimberly Heights, Incorporated, 
deeds varied from $5,000 to $24,000, the average being $7,886. Deeds 
for twenty (20) of the ninety-three (938) lots, located at the extreme 
northeast corner of the platted area in what was designated as Block “L,” 
contained no minimum building cost requirements, although providing 
all of the remaining restrictions. Deeds for five (5) lots in seattered 
portions of the platted area contained no restrictions of any nature. In 
addition to the platted lots, Griffing’s Kimberly Heights, Incorporated, 
also, in four instances, conveyed land outside the platted area totaling 
approximately nineteen (19) acres. In one of the conveyances, under this 
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classification, all of the standard restrictions except the minimum build- 
ing cost requirement were included; in the second only paragraphs 1, 2, 
3, 8, and 9 of the standard restrictions were included; the third convey- 
ance was made subject only to the restrictions contained in the deed of 
trust from Griffing’s Kimberly Heights, Incorporated, to Commerce 
Union Trust Company, trustee (described in paragraph 8 hereof); and 
the fourth conveyance was made subject to no restrictions of any nature. 
Of these four conveyances in the unplatted area, two, aggregating two 
acres, were released by the trustees from the lien of Grifling’s Kimberly 
Heights, Incorporated, deed of trust. 

““¢(10) In October, 1931, default having been made under the terms 
of deed of trust from Griffing’s Kimberly Heights, Incorporated, to 
Commerce Union Trust Company, trustee, foreclosure was had and the 
property described in the same, excepting such portions as had thereto- 
fore been released by the trustee, was duly conveyed by the trustee to 
the plaintiffs herein, by deed dated 31 October, 1931, and recorded in 
the office of the said register of deeds, in Book of Deeds 444, at page 421. 
The said deed provides, with respect to restrictions, the following: 
“Subject to all conditions and restrictions referred to and contained in 
deed of E. W. Grove and wife, A. G. Grove, to Floralina Realty Corpo- 
ration, bearing date 1 Apri, 1926, and recorded in the office of the 
register of deeds for Buncombe County, North Carolina, in Book of 
Deeds 345, at page 366, reference to which deed is hereby made for a 
full recitation of said restrictions and conditions.” 

““(11) By virtue of the foreclosure and deed mentioned in preceding 
paragraph hereof, the plaintiffs became the owners of the entire un- 
platted area of said Kimberly Heights (including the “Foster lot” here- 
inafter referred to), with the exception of the aforementioned two tracts 
previously released by the trustee; plaintiffs thereby a.so became the 
owners of eighty-six (86) lots within the platted area, the release of 
which had not been had or provided for. 

“*(12) Since the conveyance to the plaintiffs, neither Floralina 
Realty Corporation, Arthur M. Griffing, nor Griffing’s Kimberly Heights, 
Incorporated, has had any interest in or claim to any part of the Kim- 
berly Heights property. Floralina Realty Corporation was duly dis- 
solved on 23 July, 1931, and the charter of Griffing’s Kimberly Heights, 
Incorporated, forfeited by the Commissioner of Revenue of North Caro- 
lina on 1 March, 1930, and neither of said corporations has since said 
dates maintained any organization or undertaken to transact any busi- 
ness. Other than in that portion of the property which has been re- 
ferred to as the “Platted Area,” neither Floralina Realty Corporation, 
Griffing, nor Griffing’s Kimberly Heights, Incorporated, made improve- 
ments, although the latter made, or caused to be made, preliminary 
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designs for further subdivision of portions of the unplatted area, but 
which designs were never recorded or carried out. At the present time 
two tracts of 1 acre each, outside the platted area, are owned by pur- 
chasers under the title of Griffing’s Kimberly Heights, Incorporated. 
Seventy-six (76) lots within the platted area are now owned by pur- 
chasers under the title of Griffing and Griffing’s Kimberly Heights, 
Incorporated; of these lots, twenty-six (26) have been improved by resi- 
dences erected at various times since April, 1926, under the design of 
the Griffing and Griffing’s Kimberly Heights, Incorporated, restrictions. 
Fifteen (15) residences front on Griffing Boulevard, six (6) on Lynwood 
Road; four (4) on Blackwood Road; and one on Charlotte Street Exten- 
sion. Since the foreclosure sale and conveyance to the plaintiffs, re- 
ferred to in paragraph 10 hereof, the plaintiffs have made no improve- 
ments of either the unplatted area or of the lots conveyed to them by the 
trustee; nor have they formed or devised any common or general scheme 
of development for the same or any part thereof. 

““¢13) On 30 November, 1936, the plaintiffs and the defendant 
entered into a certain written contract, by the terms of which the plain- 
tiffs agreed to sell, and the defendant agreed to buy, a certain parcel or 
Jot of land within the unplatted area of said Kimberly Heights shown 
on the attached plat as the “Foster lot”; that by the terms of such con- 
tract, copy of which is attached hereto, marked “Exhibit A,” and made 
a part of this agreed statement of facts, the plaintiffs contracted and 
agreed to convey said property free and clear of all liens, encumbrances, 
and restrictions, except certain taxes and rights of way, and the follow- 
ing restrictive covenants: “And, the said purchaser, for himself, his 
heirs and assigns, does covenant to, and with the said vendors, their 
successors and assigns, as follows: First, that he will not erect, license, 
or suffer to be erected or maintained on the above described land, or any 
part thereof, any house or building to be used as a sanitarium or hos- 
pital, or at any time permit or suffer to be used any house or building 
erected thereon for any such purpose, and will not, during the term of 
twenty-one years (from 1 April, 1926), lease, sell, or convey said land, 
or any part thereof, or any building thereon, to a Negro, or person of 
any degree of Negro blood, or any person of bad character; second, that 
the foregoing covenants shall be covenants running with the land, and 
shall be kept by the said purchaser, his heirs and assigns.” 

““¢(14) That, on or about 5 December, 1936, in accordance with the 
terms of the contract hereinbefore referred to, the plaintiffs tendered to 
the defendant a good and sufficient deed for said property, said deed 
purporting to convey the property free and clear from all restrictive 
covenants, excepting those referred to and set out in said contract and in 
paragraph 13 hereof, 
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“«(15) It is agreed that the plaintiffs are the duly designated, quali- 
fied, and acting trustees under the will of E. W. Grove, who died testate 
on or about 27 January, 1927, and that plaintiffs, as trustees, have full 
power to convey and sell real estate. It is further agreed that the deed 
as tendered to defendant is a sufficient deed for the proverty described 
in said contract, and that plaintiffs, as such trustees, are vested with a 
clear and marketable title to said property within the contemplation of 
said contract, except as to the restrictions hereafter specified, but the 
said defendant has refused to accept said deed and to pay the purchase 
price for said lot or parcel of land, contending that the plaintiffs’ title 
to the said lot is not free and clear of all liens, encumbrances, and 
restrictions by reason of the fact that it is burdened with (a) the restric- 
tions contained in the agreement between E. W. Grove and W. B. 
Meacham, as set forth in paragraph 1 hereof, and (b) the restrictions 
contained in the deeds from Arthur M. Griffing and Grifling’s Kimberly 
Heights, Incorporated, to purchasers of lots within what has been herein- 
before designated as the “platted area” of Kimberly Heights. 

“<(16) It is further agreed that if the court shall be of opinion with 
the plaintiffs upon the foregoing facts, then judgment shall be entered 
for the plaintiffs; and if the court shall be of opinion for the defendant, 
then judgment shall be entered for the defendant. 

Apams & ApaMs, 
Attorneys for Plaintiffs. 

T. CaRLIsLE SMITH, JR., 

Attorney for Defendant.’ ”’ 


The property in controversy is set forth in annexed plat, designated 
as “Property of Grove described in Grove-Meacham Agreement,” made 
by Arnold H. Vanderhoof, consulting engineer. 

The judgment in the court below was as follows: 

“This cause coming on to be heard and being heard before the under- 
signed judge of the Superior Court at the regular December, 1936, Term 
of said court, at Asheville, Buncombe County, upon the agreed statement 
of facts of the parties, submitted under the terms of section 626 of the 
Consolidated Statutes of North Carolina, and from said agreed statement 
of facts 1t appearing to the court, and the court hereby so finding and 
holding: 

“1. That the provisions of the deed from E. W. Grove to Floralina 
Realty Corporation, set forth in paragraph 2 of said statement of facts, 
do not operate in anywise to extend or enlarge the restrictions, condi- 
tions, and stipulations contained in the agreement between the said Grove 
and W. B. Meacham, set forth in paragraph 1, or to impose the same 
upon any part of the land described in said deed save that portion which 
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is particularly described in said agreement; that the restrictions con- 
tained in said agreement, accordingly, do not affect or encumber the 
locus in quo, and the same is free and clear thereof. 

“9, That the restrictions set out and imposed in the various deeds 
from Arthur W. Griffing and Griffing’s Kimberly Heights, Ine., to pur- 
chasers of lots in the ‘platted area’ of Kimberly Heights, which restric- 
tions are set forth in paragraph 6 of the statement of facts, In nowise 
bind, affect, or encumber any of the land within said Kimberly Heights 
now owned by the plaintiffs under the trustee’s deed referred to in para- 
graph 10; that, accordingly, none of said restrictions affect or encumber 
the locus in quo, the same being a portion of said land conveyed under 
said trustee’s deed. 

“Tt is therefore ordered, decreed, and adjudged that the plaintiffs are 
vested with a good and marketable title, within the terms and contempla- 
tion of the contract between the parties, free and clear of all liens, en- 
cumbrances, and restrictions, to the land and premises described in said 
contract and referred to in the statement of facts herein as the ‘Foster 
lot’; and it is further ordered and adjudged that the defendant be and 
is hereby required specifically to perform said contract and to accept the 
deed to said land heretofore tendered by the plaintiffs, for the consid- 
eration and upon the terms of the contract. 

“Tt is further ordered that the costs hereof be taxed against the 
defendant. 

“This 18 December, 1936. 

FE, DonaLp PHILLIPS, 


Judge Presiding.” 


The defendant excepted, assigned error, and appealed to the Supreme 
Court, on the ground that the court below erred in signing the judgment 
appearing in the record. 


Adams & Adams for plaintiffs. 
T. Carlisle Smith, Jr., for defendant, 


Cuarxson, J. The defendant’s first question involved is as follows: 
“Is the whole of a boundary of land, containing five hundred acres, 
subject to restrictions previously imposed upon a small portion thereof, 
containing approximately thirteen acres, by reason of the fact that the 
five-hundred-acre boundary is conveyed ‘subject to all the conditions, 
restrictions, and stipulations’ contained in the agreement creating the 
restrictions upon the thirteen-aere tract?” We think not. 

The language in the agreed statement of facts as to certain of the 
restrictions in the deed is as follows: “Subject, however, to the following 
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restrictions, conditions, and stipulations, that is to say: All the restric- 
tions, conditions, and stipulations contained in a certain agreement be- 
tween E. W. Grove and W. B. Meacham and wife, recorded in the office 
of the register of deeds for Buncombe County, North Carolina, in Book 
No. 224, page 147; and also subject to the following restrictions: And 
the said party of the second part, for itself, its successcrs and assigns, 
doth covenant to and with the said parties of the first part, their heirs, 
executors, administrators, and assigns, as follows: (1) That they will 
not erect, license, or suffer to be erected or maintained on the above 
described land, or any part thereof, any house or building to be used as 
a sanitarium or hospital, or at any time permit or suffer to be used any 
house or building erected thereon for any such purpose, and will not, 
during the term of twenty-one (21) years from the date hereof (1 April, 
1926) lease, sell, or convey said land, or any part thereof, or any building 
thereon, to a Negro or person of any degree of Negro blood, or any 
person of bad character; (2) that the foregoing covenants shall be cove- 
nants running with the land, and shall be kept by the said party of the 
second part, its successors and assigns.” 

This language is clear. When the entire 500-acre tract was sold there 
was a restricted agreement on the 13 acres between Grove and Meacham. 
This restriction in no way applied to the land sold, and could not be ex- 
tended or enlarged beyond the particular area described in the Grove- 
Meacham agreement. The land sold was subject to this restriction in 
the 18 acres, in the same manner as if a deed were made subject to an 
existing lien, deed of trust, or mortgage on a portion of the property that 
was conveyed. 

The Grove-Meacham agreement is in no way operative on the Foster 
lot—the locus in quo which is in controversy. The Grove-Meacham 
restriction 1s separate and distinct. It will be noted that in defendant’s 
contract for the purchase of the “locus an quo’ from the plaintiffs, the 
above restrictions as to sanitarium or hospital and sale to Negroes, ete., 
are agreed to be restrictions in the conveyance to him. See Pepper v. 
Development Co., ante, 166. | 

The defendant’s second question involved is as follows: ‘Where ap- 
proximately one-eighth of a five-hundred-acre boundary is subdivided 
and developed into residential lots, and about one-half of such lots are 
sold under uniform restrictions adopted pursuant to a general plan or 
scheme of development for the subdivided area, and thereafter the unsold 
lots and the undeveloped portion of the boundary is foreclosed under a 
preéxisting deed of trust and reconveyed to the estate of tae owner of the 
original boundary, what effect, if any, do such restrictions have upon the 
land so reconveyed?”’ We cannot see, under the facts and circumstances 
of the case, that the restrictions have any effect on the land reconveyed 
on foreclosure. 
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1. On 1 April, 1926, Grove conveyed to Floralina Realty Corporation, 
deed duly recorded, the tract of 500 acres with the restrictions above set 
forth to certain unimproved land, afterwards known as “Kimberly 
Heights.” Included in the deed was the area belonging to Grove de- 
scribed in the agreement between Grove and Meacham and the deed 
made subject to same. 

2. On 1 April, 1926, the Floralina Realty Corporation made a deed 
in trust to Commerce Union Trust Company to secure the purchase 
money, which was duly recorded. 

38. On 1 July, 1926, the Floralina Realty Corporation made a deed 
to Arthur M. Griffing, which was duly recorded, subject to the deed of 
trust before mentioned. Griffing, shortly after the conveyance to him, 
caused a portion of Kimberly Heights to be platted into 162 lots and 
offered them for sale with certain restrictions. 

In 1927, there having been a default under the terms of the deed in 
trust from Floralina Realty Corporation to Commerce Union Trust 
Company, trustee, the said trustee foreclosed the same, and deeded the 
property, excepting those portions previously released by it to lot pur- 
chasers from the said Griffing, and Griffing’s Kimberly Heights, Inc. 

By virtue of a refinancing agreement with the plaintiffs herein, who 
were the holders of the unpaid notes of the said Floralina Realty Cor- 
poration, the payment of the bid of Griffing’s Kimberly Heights, Incor- 
porated, made in the aforesaid foreclosure sale, was deferred, evidenced 
by promissory notes and secured by a first len purchase money deed of 
trust embracing the property conveyed by said Commerce Union Trust 
Company, trustee, executed by Griffing’s Kimberly Heights, Incorpo- 
rated, to Commerce Union Trust Company, as trustee, dated 21 May, 
1927, and duly recorded. 

Between 21 May, 1927, and 31 October, 1931, Griffing’s Kimberly 
Heights, Incorporated, conveyed to purchasers ninety-three (93) lots 
in the platted area, of which number sixty-four (64) were released by 
the trustee from the lien of the deed of trust above set forth. 

In October, 1931, default having been made under the terms of deed 
of trust from Griffing’s Kimberly Heights, Incorporated, to Commerce 
Union Trust Company, trustee, foreclosure was had and the property 
described in the same, excepting such portions as had theretofore been 
released by the trustee, was duly conveyed by the trustee to the plaintiffs 
herein, by deed dated 31 October, 1931, and duly recorded. 

The said deed provides, with respect to restrictions, the following: 
Subject to all conditions and restrictions referred to and contained in 
deed of KE. W. Grove and wife, A. G. Grove, to Floralina Realty Corpo- 
ration, bearing date 1 April, 1926. 

By virtue of the foreclosure and deed before mentioned, the plaintiffs 
became the owners of the entire unplatted area of said ‘Kimberly 
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Heights” (including the “Foster lot”), with the exception of the before 
mentioned two tracts previously released by the trustees; plaintiffs 
thereby also became the owners of eighty-six (86) lots within the platted 
area, the release of which had not been had or provided for. 

At the present time two tracts of 1 acre each, outside the platted area, 
are owned by purchasers under the title of Griffing’s Kimberly Heights, 
Incorporated. Seventy-six (76) lots within the platted area are now 
owned by purchasers under the title of Griffing and Gritfing’s Kimberly 
Heights, Incorporated; of these lots, twenty-six (26) have been improved 
by residences erected at various times since April, 1926, under the design 
of the Grifing and Griffing’s Kimberly Heights, Incorporated, restric- 
tions. Fifteen (15) residences front on Griffing Boulevard, six (6) on 
Lynwood Road; four (4) on Blackwood Road; and one on Charlotte 
Street Extension. Since the foreclosure sale and conveyance to the 
plaintiffs, referred to, the plaintiffs have made no improvements of either 
the unplatted area or of the lots conveyed to them by the trustee; nor 
have they formed or devised any common or general scheme of develop- 
ment for the same, or any part thereof. 

All the conveyances are subject to the restrictions set forth in the 
Grove-Meacham agreement, and also in the restrictions heretofore men- 
tioned in deed from Grove to Floralina Realty Corporation. 

We do not see how the restrictions imposed by Griffing or Griffing’s 
Kimberly Heights, Inc., in deeds to their purchasers can bind or affect 
the title of the plaintiffs acquired under foreclosure of the purchase 
money deeds of trust made prior thereto. 

In Jones on Mortgages, Vol. 3 (8th Ed.), p. 623, 1t 1s said: “Title 
acquired by foreclosure relates back to the date of the mortgage, so as to 
cut off intervening equities and rights.” 

In Wiltsie on Mortgage Foreclosure, Vol. 2 (4th Ed.), pp. 1080-31, 
we find: “The title of the purchaser at a sale under a decree of fore- 
closure relates back to the date of the delivery of the mortgage, as against 
all intervening purchasers and encumbrancers who were made parties 
to the action, or who became interested in the premises pendente lite. 
All encumbrances and liens, and all conditions, reservations, and restric- 
tions which the mortgagor may have imposed upon the property subse- 
quently to the execution of the mortgage will be extinguished.” 

In Leak v. Armfield, 187 N. C., 625 (628), it is said: “If subsequent 
judgment ereditors or litigants over the equity of redemption could ‘tie 
up’ a first mortgage and affect its terms, 1t would seriously impair a legal 
contract.” 

The 500 acres owned by Grove and which he sold did not provide a 
general scheme or plan of development. It would have been folly for 
Grove to have had a general scheme or plan, as only a small portion of 
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the land was fit for residential development. In the 500-acre tract there 
was a small area that could be used for residential purposes on which 
modern conveniences, sewer, water, etc., could be put, and on the balance 
of the land to have such conveniences, it would be at a prohibitive cost. 
The 500 acres deeded were unimproved, heavily wooded, and almost all 
inaccessible to vehicular traffic, mountainous, and very little of the area 
fitted for residential purposes. 

It is a matter of common knowledge that large tracts of land are 
purchased and the development is gradual in blocks and otherwise. We 
think it was never the intention of Grove that the restrictions and con- 
ditions in the Grove-Meacham agreement block would extend to the bal- 
ance of the land. 

The defendant in his brief says: ‘The questions raised by this appeal 
are largely ones of fact, the law applicable to such facts being well 
settled.” 

On the agreed facts, we think the court below was correct in its 
holding. 

For the reasons given, the judgment of the court below is 

Affirmed. 








J. L. SMATHERS v. THE NORTHWESTERN MUTUAL LIFE INSURANCE 
COMPANY. 


(Filed 17 March, 19387.) 
1. Judgments § 29— 


Parties who are sui juris and file answer admitting that plaintiff is 
entitled to the relief sought are concluded by a consent judgment entered 
in the cause against them in favor of plaintiff. 


2. Same— 
Parties sui juris who file answer denying plaintiff’s right to recover are 
concluded by a judgment on the issue entered in the cause adverse to 
their contentions from which they do not appeal. 


3. Same— 


Infants represented by a guardian ad litem who files answer raising 
the issue of plaintiff’s right to the relief sought are concluded by a valid 
judgment entered in the cause adverse to them, even though the judgment 
is erroneous, in the absence of an appeal. 


4. Judgments § 22-—Judgment entered in accordance with decision of 
court on issue raised by pleadings may be erroneous, but is not void. 

A judgment rendered in accordance with the decision of the court on 

the issue of law raised by the pleadings in an action in which all persons 

having an interest in the subject matter of the suit are made parties and 
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all infant defendants are represented by a guardian ad litem, who files 
answer denying plaintiff’s right to the relief sought, may be erroneous, 
but is not void and may not be collaterally attacked by the infant defend- 
ants. 


5. Trusts § 9—Trustee and beneficiaries held concluded by judgment re- 
voking trust from which no appeal was taken. 

Trustor assigned certain policies of insurance on his life and certain 
other property to a trustee under an agreement stipulating that after his 
death the remainder of his estate, including the policies, should be dis- 
tributed in accordance with the terms of his will, which provided that a 
share should be distributed to his wife, three of his children, respectively, 
and a share, including part of the proceeds of the policies, should be held 
in trust for R., and after R.’s death should be distributed to the surviving 
wife and children of R. After the death of insured’s wife, insured insti- 
tuted an action to revoke the trust, and his children, R. and R.’s children 
who had reached their majorities, filed answer admitting his right to 
revoke the trust, and the trustee and guardian of the minor and unborn 
children of R. filed answers contending that the remainder over to R.’s 
children was vested and could not be revoked. The court entered judg- 
ment, from which no appeal was taken, that the interests of the minor 
children were contingent, and entered judgment revoking the trust. C.S., 
996. Held: The judgment, being rendered in accordance with the court’s 
opinion on the issue raised by the pleadings, that the interests of the 
minor children were contingent, is binding on the trustee and minor chil- 
dren, even if erroneous, since the judgment is not void, and the parties 
sui juris who consented to the judgment are concluded thereby, and the 
effect of the judgment was to revoke the trust as to the trustee and all 
the beneficiaries and reinvest title in the trust property in trustor. 

6. Insurance § 36a— 

Where insurance policies are assigned by insured under a trust agree- 
ment, and thereafter the trust is revoked by judgment conclusive on the 
trustee and all the beneficiaries of the trust, the right to the policies 
reverts to insured and he is entitled to have the trustee beneficiary named 
therein changed by insurer in accordance with his directions. 


Appeal by defendant from Phillips, J., at August Term, 1936, of 
Buncompe. Affirmed. 

This is an action for judgment that the defendant be ordered and 
directed by the court to change the beneficiary in each of two policies 
of insurance on the life of the plaintiff issued by the defendant, by strik- 
ing from said policies as the beneficiary therein the name of the 
Wachovia Bank and Trust Company, trustee, and inserting in lieu 
thereof the names of Marguerite Smathers Jones, Claudie Smathers, and 
James L. Smathers, Jr., the children of the plaintiff. 

When the action was called for trial, both plaintiff and defendant 
waived a trial by jury and submitted to the court a statement of facts 
agreed, which are substantially as follows: 
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On 14 June, 1904, the defendant issued to the plaintiff two policies of 
insurance on the life of the plaintiff, each for the sum of $2,000, the 
said policies being numbered 585,693 and 585,694, respectively. <All 
premiums required to keep said policies in force have been paid. Both 
policies are now fully paid. The beneficiary named in each policy is the 
Wachovia Bank and Trust Company, trustee. 

On 30 October, 1925, the plaintiff executed his last will and testament. 
The second item of said last will and testament 1s in words as follows: 

“Second. I bequeath and devise to Wachovia Bank and Trust Com- 
pany, a North Carolina corporation with an office at Asheville, N. C., 
all the balance of my property, of every kind, and wherever situate, to 
have and to hold in trust and for the period of time and for the objects 
herein declared, as follows: 

“(a) To set aside the sum of five thousand ($5,000) dollars, one-half 
of it from the proceeds of my hfe insurance policies, and the other half 
out of the other assets of my estate, as soon as the money is available 
without hampering my estate, and to handle this fund as follows: 

“To invest 1t in a small farm or tract of land for the use of Charlie 
Revis, of Murphy, \. C., so long as he may live; the said land to be 
purchased with the consent and approval of the said Charlie Revis. 

“Tn case the said Revis should prefer to have the said fund invested in 
securities, then my said trustee shall so invest it and pay over the pro- 
ceeds to the said Charlie Revis so long as he may live. Upon the death 
of the said Charhe Revis, said sum shall be invested in income producing 
securities and the proceeds paid in equal shares to or for the wife and 
children of the said Charlie Revis for a period of twenty-five (25) years 
after my death. At the conclusion of the period of twenty-five years 
after my death, the prineipal of this trust fund shall be divided equally 
among his children and his wife, counting his wife as a child. The 
share of each child shall at that time be paid to him or to her, but my 
said trustee shall hold in trust his wife’s share, paying to her the income 
therefrom so long as she may live and at her death divide said share in 
equal parts among the children of the said Charlie Revis then living. 

“(b) To divide the remainder of my estate as soon as practicable after 
my death into four equal shares for my wife and three children, the 
income and principal of each share to be disposed of when and as here- 
inafter provided. 

“(e) To pay to my wife during her life or widowhood for her comfort 
and support the net income from one share, and so much of the principal 
thereof as may, in the diseretion of my trustee, be necessary, and at her 
death or remarriage divide the remainder of her said share equally for 
my said three children, and pay to them the income and principal, when 
and as hereinafter provided, for their respective shares. 
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“(d) To pay to my daughter, Marguerite Smathers Jones, as soon as 
practicable after my death, one-fourth (14) of her share and pay to her 
the income and balance of principal in such amounts and at such times 
as my trustee, in its wise discretion, may deem advisable, over a period 
of ten years next following my death. 

‘“(e) To pay to my daughter, Claudie Smathers, who is now in a 
sanatorium, during her lifetime the income and principal of her share 
in such amounts and at such times as my trustee may, in its wise discre- 
tion, deem advisable and best. 

“In the event, however, that in the discretion of my trustee my said 
daughter should sufficiently recover from her illness to so receive her 
share of my estate, then my trustee is authorized to pay her one-fourth 
(74) of the principal and accrued interest, and pay to her the income 
and balance of principal in such amounts and at such times as the said 
trustee may, 1n its discretion, deem best, covering a period of five years 
following such recovery. 

“(f{) To pay to or for my son, J. L. Smathers, Jr., the net income 
from his share until he arrives at the age of twenty-one (21) years, and 
then pay to him one-fourth (144) of the principal of his share, if, in the 
discretion of my trustee, he is sober and industrious, and well qualified 
to receive and invest the same, and pay to him the income and balance 
of principal in such amounts and at such times as my trustee may, in its 
discretion, deem wise and advisable, covering a period of ten (10) years. 

“In the event that my said son, on arriving at the age of thirty-one 
(31) years, has not received all his share of principal and income, then 
my trustee 1s authorized and directed to pay to him all of such balances. 

“IT am making the above provisions in connection with this bequest to 
my son, in order to help him in every way possible to wisely save and 
invest his share of my estate. 

“(g) Inasmuch as my estate, not including life insurance, is princi- 
pally invested in the stock of the J. O. Platt Company, at Canton, N. C., 
it is my desire and wish that such investment be retained by my trustee 
during the life of this trust so long as in its sound judgrnent the invest- 
ment is safe and the business of the company is conducted along safe 
and profitable lines. 

“My trustee is also authorized to retain any other stocks and bonds 
that I may own at my death so long during the life of this trust as, in its 
discretion, such investments are good and profitable. My trustee, how- 
ever, shall not be liable for any losses that may be sustained by reason 
of such investments. 

“(1) To invest and keep invested all the principal of iny estate in such 
income producing or interest bearing securities as may ve approved by 
the trust committee of my said trustee, until said estate has been dis- 
charged of the trust as herein provided.” 
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After the execution by the plaintiff of the said last will and testament, 
to wit: On 17 March, 1926, the plaintiff and the Wachovia Bank and 
Trust Company entered into an agreement in writing, by which the 
plaintiff transferred, assigned, and set over to the Wachovia Bank and 
Trust Company certain policies of insurance on the life of the plaintiff, 
including the two policies which had been issued by the defendant to the 
plaintiff on 14 June, 1904. It is provided in said agreement that the 
Wachovia Bank and Trust Company shall hold the said policies of 
insurance on the life of the plaintiff in trust for certain purposes set out 
in said agreement, among others, the following: 

“Fourth. At my death the said trustee is to collect the proceeds of 
the said policies and hold the same, as well as any sums paid in thereon 
before my death, and to use, invest, and distribute the said funds as 
directed in my last will and testament, dated 30 October, 1925, in para- 
graph second, and subsections (a), (b), (c), (d), (e), (f), (ey, and (1) 
thereof, and flee this trust as and when directed in said paragraph of 
said will.” 

After the execution of said agreement by the plaintiff and the 
Wachovia Bank and Trust Company, and pursuant to its provisions, the 
plaintiff requested the defendant to change the beneficiary in each of the 
policies which had been issued to the plaintiff by the defendant on 
14 June, 1904, by striking out of said policies the name of the original 
beneficiary and inserting in lieu thereof the name of the Wachovia Bank 
and Trust Company, trustee. This request was complied with by the 
defendant. The Wachovia Bank and Trust Company, trustee, is now 
the beneficiary named in each of said policies. 

Mrs. Lilhe M. Smathers, wife of the plaintiff, died some time prior to 
12 March, 1935. Prior to that date plaintiff had suffered financial 
losses, as the result of which his estate had greatly diminished in value. 
For this reason the plaintiff desired to revoke both the last will and 
testament which he had executed on 30 October, 1925, and the trust 
which he had ereated by his agreement with the Wachovia Bank and 
Trust Company on 17 March, 1926. Ile was of the opinion that because 
of the greatly diminished value of his estate, the provisions of the last 
will and testament which he had executed and of the trust which he had 
created by his agreement with the Wachovia Bank and Trust Company 
were unjust and inequitable. 

On 12 March, 1935, cach of the following named beneficiaries of the 
trust which the plaintiff had created by his agreement with the Wachovia 
Bank and Trust Company, on 17 March, 1926, was over the age of 
twenty-one (21) years, to wit: Charlee Revyis, Ella Revis, wife of 
Charhe Revis, Aubrey Revis, child of Charhe Revis, Marguerite Smath- 
ers Jones, Claudie Smathers, and James L. Smathers, Jr., children of 
the plaintiff. 
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At said date, the following named children of Charlie Revis, then 
living, were, each, under the age of twenty-one (21) years, to wit: 
Minnie, Charles, Jr., Elizabeth, Meta, Lush, Rosa Lee, Utie, and Eugene 
Revis. 

On 12 March, 1935, J. L. Smathers, the plaintiff in this action, insti- 
tuted an action in the Superior Court of Buncombe County against 
Wachovia Bank and Trust Company, Charlie Revis and his wife, Ella 
Revis, Aubrey Revis, Minnie Revis, Charles Revis, Jr., Elizabeth Revis, 
Meta Revis, Lush Revis, Rosa Lee Revis, Utie Revis, and Eugene Revis, 
the last eight being infant children of Charlie Revis, now living, and 
such other children of the said Charlie Revis as may be born hereafter, 
Marguerite Smathers Jones and her husband, Perry Jones, Claudie 
Smathers, and James L. Smathers, Jr. 

After the institution of said action, by an order duly made therein, 
Carl W. Greene was duly appointed by the court as guardian ad litem 
for the eight infant defendants, children of Charlie Revis, now living, 
and also for such child or children of the said Charlie Revis as may be 
born hereafter. The said Carl W. Greene, guardian ad litem, was 
authorized by the court to employ, and did employ, counsel to represent 
him in the action. 

On the facts alleged in the complaint in said action, J. L. Smathers, 
the plaintiff in this action, prayed judgment that both the last will and 
testament which he had executed on 380 October, 1925, and the trust 
which he had created by his agreement with Wachovia Bank and Trust 
Company on 17 March, 1926, be declared revoked and canceled. 

Answers were duly filed by all the defendants in said action. No issue 
of fact was raised by the said answers. All the defendants, except 
Wachovia Bank and Trust Company and Carl W. Greene, guardian 
ad litem, in their several answers admitted that the plaintiff was entitled 
to the relief prayed for in his complaint, and consented that judgment 
should be rendered by the court in accordance with his prayer. 

The tenth paragraph of the complaint is as follows: 

“10, Plaintiff avers that he is advised, informed, and believes that 
the interests purporting to be devised in said last will and testament and 
trust agreement is not vested in the wards of the defendant Carl W. 
Greene, guardian ad litem for Minnie Revis, Charles Revis, Jr., Eliza- 
beth Revis, Meta Revis, Lush Revis, Rosa Lee Revis, Utie Revis, and 
Eugene Revis, children of Charlie Revis and his wife, Ella Revis, now 
living, and for such as may be hereafter born of said merriage, but that 
said interests are contingent upon the happening of the events in the 
future designated and arising by reason of the terms of said last will 
and testament, or that at all events it cannot now be determined who 
would take under the terms of said last will and testament upon the 
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happening of the contingencies and future events named in said last 
will and testament.” 

Both the defendants Wachovia Bank and Trust Company and Carl 
W. Greene, guardian ad litem, in their separate answers, denied the 
allegations and averments made by the plaintiff in the 10th paragraph 
of his complaint; each alleged that the interests of the children of 
Charlie Revis, both those now lving and those who may be born here- 
after, in the subject matter of the trust created by the plaintiff, are 
vested and not contingent. 

The action was heard at March Term, 1935, of the Superior Court of 
Buncombe County. 

The court was of opinion that upon the admissions in the pleadings, 
the interests of the children of Charlie Revis in the subject matter of 
the trust created by the agreement between the plaintiff and the defend- 
ant Wachovia Bank and Trust Company, by virtue of the provisions of 
the last will and testament executed by the plaintiff, were contingent and 
not vested, and that for that reason the plaintiff was entitled to judg- 
ment in said action revoking and canceling both the trust created by the 
agreement and the last will and testament. 

It was accordingly ordered and adjudged by the court “that the 
defendant Wachovia Bank and Trust Company enter a cancellation on 
its records of said trust agreement, and surrender to the plaintiff the 
property embraced by said agreement.” 

It was further ordered and judged by the court that ‘the defendant 
Wachovia Bank and Trust Company be and it is hereby fully acquitted 
and relieved by this judgment of any and all liability to any of the 
parties to this action, and stands discharged from any and all hability 
whatsoever on account of its relation as trustee to the matters involved 
in the trust agreement and will.” 

Neither of the defendants excepted to or appealed from said judgment. 

After the said judgment was rendered, and in accordance with its 
provisions, the Wachovia Bank and Trust Company delivered the two 
policies of insurance on the life of the plaintiff in this action which were 
issued by the defendant to the plaintiff on 14 June, 1904, to the plain- 
tiff, and thereupon the plaintiff requested the defendant to change the 
beneficiary in each of said policies by striking therefrom the name of 
Wachovia Bank and Trust Company, trustee, and inserting in lieu 
thereof the names of Marguerite Smathers Jones, Claudie Smathers, and 
James L. Smathers, Jr., children of the plaintiff. This request was 
refused by the defendant. 

This action was begun in the Superior Court of Buncombe County 
on 3 April, 1936, and was heard at August Term, 1936, of said court. 

On the facts agreed, the court was of opinion that the minor children 
of Charlie Revis and his wife, Ella Revis, now living, and their unborn 
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children, having been made parties to the action entitled “J. L. Smathers 
v. Wachovia Bank and Trust Company and others,” and having been 
duly represented in said action by their guardian ad litem, Car] W. 
Greene, are bound by the judgment rendered in said action, and that the 
issue of law raised by the pleadings in this action, involving the question 
as to whether the interests of said children in the subject matter of the 
trust created by the plaintiff, and revoked by the judgment in that action, 
are vested or contingent, having been decided adversely to the conten- 
tions of the defendant in this action, the judgment in that action in 
accordance with said decision is conclusive upon the court in this action. 

It was accordingly ordered and adjudged by the court “that the de- 
fendant, the Northwestern Mutual Life Insurance Company, forthwith 
endorse a change of beneficiaries in the said insurance policies sued on 
in this action, Nos. 585693 and 585694, from the Wachovia Bank and 
Trust Company, trustee, to Marguerite Smathers Jones, Claudie Smath- 
ers, and James L. Smathers, Jr., children of the plaintiff, and that the 
defendant pay the costs of this action, to be taxed by the clerk.” 

From the said judgment, the defendant appealed to the Supreme 
Court, assigning error in the judgment. 


Smathers, Martin d& McCoy for plaintiff. 
ITarkins, Van Winkle & Walton for defendant. 


Connor, J. «At the date of the institution in the Superior Court of 
Buncombe County of the action entitled, “J. L. Smathers v. Wachovia 
Bank and Trust Company and others,” the defendants therein, to wit: 
Wachovia Bank and Trust Company, Charlie Revis, Ella Revis, Aubrey 
Revis, Marguerite Smathers Jones, Claudie Smathers, and James L. 
Smathers, Jr., were each sui juris. Each of said defendants filed an 
answer to the complaint in said action, and was represented by counsel. 
Neither of said defendants excepted to or appealed from the judgment 
in said action. 

The defendants Charlie Revis, Ella Revis, Aubrey Revis, Marguerite 
Smathers Jones, Claudie Smathers, and James L. Smathers, Jr., each 
of whom was over twenty-one years of age, admitted that on the facts 
alleged in is complaint the plaintiff J. L. Smathers was entitled to 
judgment in said action declaring that the trust which he had created 
by his agreement with Wachovia Bank and Trust Company on 17 March, 
1926, was revoked and ordering that said agreement be canceled by the 
defendant Wachovia Bank and Trust Company. The said defendants 
having consented to the judgment rendered by the court in said action 
are bound by its provisions. They are forever concluded by said judg- 
iment from asserting any right or rights, legal or equitable, in or to the 
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subject matter of said trust. They have no interest, present or future, 
under and by virtue of said trust agreement, in or to the policies of 
insurance which were issued by the defendant in this action to the plain- 
tiff on 14 June, 1904, and which are now in force according to their 
terms and provisions, 

The defendant Wachovia Bank and Trust Company by its answer to 
the complaint in said action, raised the identical issue of law which the 
defendant has raised by its answer to the complaint in this action, to wit: 
Whether the interests of the children of Charlie Revis, under and by 
virtue of the provisions of the trust which was created by the plaintiff 
by his agreement with the Wachovia Bank and Trust Company on 
17 March, 1926, are vested or contingent. That issue was decided by 
the court adversely to the contention of the Wachovia Bank and Trust 
Company in the action instituted by the plaintiff in the Superior Court 
of Buncombe County, to which the Wachovia Bank and Trust Company 
was a party. The judgment in accordance with said decision is binding 
on the Wachovia Bank and Trust Company. By reason of said judg- 
ment, revoking the said trust, and ordering the cancellation of said agree- 
ment by the Wachovia Bank and Trust Company, the Wachovia Bank 
and Trust Company now has no right, title, or interest in the subject 
matter of said trust, which includes the policies which the defendant 
in this action issued to the plaintiff on 14 June, 1904, and which are now 
in force according to their terms and provisions. 

The infant children of Charhe Revis, who were living at the date of 
the institution in the Superior Court of Buncombe County of the action 
entitled “J. L. Smathers v. Wachovia Bank and Trust Company and 
others,’ and such children of the said Charlie Revis as may be born to 
him hereafter, were parties to said action. They were represented in 
said action by their duly appointed guardian ad litem, who filed an 
answer in their behalf to the complaint in said action. The said guard- 
ian ad litem, by his answer, raised the identical issue of law which the 
defendant in this action has raised by his answer to the complaint here- 
in, to wit: Whether the interest of the children of Charlie Revis, under 
and by virtue of the provisions of the trust which was created by the 
plaintiff by his agreement with Wachovia Bank and Trust Company on 
17 March, 1926, are vested or contingent. That issue was decided by 
the court adversely to the contention of the guardian ad litem in the 
action instituted by the plaintiff in the Superior Court of Buncombe 
County, to which the said ehildren of Charlie Revis, both those now 
living and those who may be born to him hereafter, were parties. The 
judgment in accordance with said decision is binding on the said chil- 
dren of Charlie Revis, and concludes them from hereafter asserting any 
right, title, or interest, legal or equitable, to the subject matter of said 
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trust, which includes the policies of insurance which the defendant issued 
to the plaintiff on 14 June, 1904, and which are now in force according 
to their terms and provisions, unless as contended by the defendant, the 
judgment is void for the reason that the court had no jurisdiction of the 
subject matter of the action in which the judgment was rendered. 

The contentions of the defendant that said judgment is void, and 
therefore subject to collateral attack, now or hereafter, cannot be sus- 
tained. Conceding without deciding, for the reason that that question 
is not presented by this appeal, that the judgment is erroneous, we must 
hold that the judgment is not void. Starnes v. Thompson, 173 N. C., 
466, 92 S. E., 259; McIntosh, N. C. Prac. and Proc., p. 7384. The 
court was of opinion and so decided that the interests of the children of 
Charlie Revis, in the subject matter of the trust created by the plaintiff 
by his agreement with the Wachovia Bank and Trust Company on 17 
March, 1926, were contingent and not vested, and that for this reason 
under the provisions of C. S., 996, the trust was revocable. The judg- 
ment was rendered in accordance with the decision of the court of the 
issue Of law raised by the pleadings. Although the judgment may be 
erroneous, it 1s not void. 

By virtue of the judgment rendered in the action entitled “J, L. 
Smathers v. Wachovia Bank and Trust Company and others,” the trust 
created by the plaintiff by his agreement with the Wachovia Bank and 
Trust Company on 17 March, 1926, has been revoked both as to the 
trustee and as to all the beneficiaries of the said trust. -All the property 
which was the subject matter of the trust has reverted to the plaintiff 
in this action. He is entitled to the policies of insurance on his life 
which were issued to him by the defendant on 14 June, 1904, and there 
is no error in the judgment ordering and directing the defendant to 
change the beneficiary in said policies in accordance with the request of 
the plaintiff. 

The judgment is 

Affirmed. 


ROSS L. VAUGHAN v. MRS. ELIZABETH S. VAUGHAN. 


(Filed 17 March, 1937.) 
1. Divorce § 1— 
Only the injured party, husband or wife, is entitled to divorce a mensa 
et thore on the ground of abandonment. N. C. Code, 1660 (1). 


2. Divorce § 11—Order for alimony pendente lite held to sufficiently set 


& 


forth fact of abandonment and financial necessity of wife. 


In the husband’s suit for divorce a mensa et thoro, defendant wife set 
up a cross action asking divorce a mensu et thoro and alimony pendente 
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lite. Upon the hearing of the wife’s motion for alimony pendente lite, 
the court found “from the affidavits . . . and oral testimony .. . 
that plaintiff willfully abandoned defendant . . . and that since said 
Gate he has not provided the defendant with a home and necessary sub- 
sistence.” Held: In the absence of a request for specifie findings of fact 
in regard to the abandonment of the wife and her lack of financial means, 
the court’s findings are sufficient to support its order granting the wife 
alimony pendente lite, and the order will not be held for error on an 
exception to the “entire findings of fact.” CC. S., 1666. 

3. Same— 

The right to alimony pendente lite is a question of law, while the 
amount of alimony and counsel fees is a matter of judicial discretion. 

4. Divorce § 14: Appeal and Error § 13—Upon appeal from order for 
alimony, case is no longer in Superior Court for motion to enforce 
payment, 

The court, upon the hearing, entered an order granting a wife alimony 
pendente lite with provision that if the sum provided were not paid as 
stipulated in the order the amount due should be a lien on the husband's 
lands. The husband appealed from the order. Pending the appeal the 
wife moved, after notice, that the husband having failed to make the pay- 
ments as required, a commissioner be appointed to sell his lands. The 
court appointed a commissioner to sell so much of the husband’s lands as 
might be necessary, but provided that the husband might file a stay bond 
under the provisions of C. 8., 650. Hcld: The appeal took the case out of 
the jurisdiction of the Superior Court and it was funtus officio to render 
the order appointing the commissioner, but by the provision of the judg- 
ment the husband became indebted to the wife, and she might issue the 
ordinary execution against his property to collect the judgment, the hus- 
band haying given no stay bond as required by the court. 


APPEAL by plaintiff from orders of Barnhill, J., 10 October, 19286, 
and 19 December, 1936, of Nasu. Affirmed on first appeal; error as to 
second appeal. 

This was an action brought by plaintiff against defendant, his wife, 
for a divorce a mensa et thoro. The defendant denied the allegations of 
the complaint and set up a cross action alleging, among other things: 
“That on 9 December, 1935, the plaintiff, without any just cause or 
excuse, willfully abandoned the defendant and the infant child born of 
the marriage, and since that time has willfully failed, neglected, and re- 
fused to provide any home for his wife and child, and also has willfully 
failed, neglected, and refused to make adequate provision for the main- 
tenance and support of his said wife and child. That the defendant and 
the said child of the marriage are without property, income, or means of 
support. That the plaintiff 1s able bodied, highly educated, and is the 
owner of and in possession and control of real and personal property of 
the approximate value of $20,000, a part of which is valuable farm land 
upon which he carries on extensive farming operations and from which 
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he receives a substantial income, the exact amount of which is unknown 
to this defendant. That the defendant has not sufficiens means whereon 
to subsist during the prosecution of this cross action and to defray the 
necessary and proper expenses thereof.” 

Defendant’s prayer was as follows: “(1) That the plaintiff take 
nothing by his action; (2) That the defendant be granted a decree of 
divorce a mensa et thoro; (8) That an order be made compelling the 
plaintiff to pay to the defendant such alimony as the court may think 
reasonable, just, and proper, having due regard to the circumstances of 
the parties; (4) That the court make an order requiring and compelling 
the plaintiff to make provision for the maintenance and support of the 
defendant and the child of the marriage pendente lite, and requiring and 
compelling that he pay the necessary expenses of the prosecution of the 
defendant’s cross action, including a reasonable allowance for counsel 
fees.” The plaintiff replied, denying the material allegations of the 
defendant in her cross action, and set up his financial status. 

The court below rendered the following judgment: “(In Chambers, 
10 Oct., 1936.) The plaintiff herein instituted an action for divorce 
a mensa et thoro in the Superior Court of Nash County. The defendant 
filed answer denying the allegations of the plaintiff and setting up a 
cross action for divorce on the grounds of abandonment and for alimony 
pendente lite and for counsel fees. The cause now comes on to be heard 
before the undersigned judge on the motion for alimony pendente lite 
and counsel fees, both plaintiff and defendant being present and each 
being represented by counsel. From the affidavits filed and read in evi- 
dence and the oral testimony offered, the court finds as a fact that the 
plaintiff willfully abandoned the defendant on or about 9 December, 
1935, and that since said date he has not provided the defendant with a 
home or necessary subsistence. The court further finds that he has con- 
tributed $15.00 per month for the support of his infant child, but that 
said contribution is insufficient for the reason that said child is a bottle 
baby and the cost of the milk makes $15.00 per month inadequate. The 
court further finds that the plaintiff has not been profitably employed, 
except as hereinafter set out, since about 1 November, 1935, at which 
time he voluntarily surrendered or declined to accept a lucrative posi- 
tion; that he is well educated and is capable of earning a substantial 
salary, and that his present unemployment is due to his own act. Since 
about 1 November, 1935, the plaintiff has engaged in the supervision of 
a four-horse farm, but his lack of attention to said farm is such that he 
was unable to tell approximately the amount of crops he has made this 
year, what he owes thereon, or what the prospects of profits are. The 
court finds that while $60.00 per month is inadequate support for the 
defendant and her child, said amount is all that the defendant can 
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reasonably be expected to pay at this time. It is therefore ordered and 
adjudged that the defendant Elizabeth S. Vaughan be and she is hereby 
allowed the sum of $60.00 per month alimony pendente lite for the sup- 
port of herself and infant child; and she is allowed the additional sum 
of $150.00 to be credited on such counsel fees as the court may allow at 
the final determination of this action. The said Ross L. Vaughan is 
ordered and directed to pay said alimony on the first day of each and 
every month, the first payment for the month of October to be made on 
or before the 17th day of October, and each payment thereafter to be 
made on or before the 5th dav of each month, beginning with the month 
of November, 1936, and the said Ross L. Vaughan is ordered and di- 
rected to pay said counsel fees in monthly installments of $50.00 each 
not later than the 5th day of November and December, 1936, and Janu- 
ary, 1937. It is further ordered and adjudged that the monthly imstall- 
ments for alimony herein allowed, together with the counsel fees, shall 
constitute a specific lien upon all the real estate of the plaintiff until the 
same is paid, and the cause is retained to the end that the defendant 
may, upon default in payment of said alimony, move the court for the 
appointment of a commissioner to sell said lands to satisfy said lien, and 
for such other motions as may be proper. This the 10th day of October, 
1936. M. V. Barnhill, Resident Judge, Second Judicial District.” 

To the foregoing order the plaintiff excepted, assigned error, and ap- 
pealed to the Supreme Court. The court below fixed the case on appeal 
to this Court. During the pendency of the appeal, a motion in the 
cause was made by defendant before Barnhill, J., on 19 December, 1936, 
to sell the lands of plaintiff to enforce the alimony payments and at- 
torney fees. It was found that plaintiff had not paid the amounts stipu- 
lated in the former order. 

In the order of 19 December, 1936, is the following: “The court is of 
the opinion and holds that said order allowing alimony and counsel fees 
in a judgment for the payment of money within the meaning of section 
650 of the Consolidated Statutes of North Carolina, and that the de- 
fendant has the right to move for the enforcement of said order pending 
said appeal unless the plaintiff shall give a stay bond, as provided by 
said section.” 

The court appointed a commissioner to sell so much of plaintiff’s land 
as was necessary “to satisfy said lien.” The court further ordered: “As 
provided by section 650, the plaintiff is allowed to execute and file a 
good and sufficient stay bond in the sum of $400.00, to be approved by 
the clerk of the Superior Court of Nash County, which bond shall be 
conditioned upon the plaintiff promptly paying to the defendant all in- 
stallments of alimony due at the time the Supreme Court’s opinion is 
certified down, and said attorneys’ fees, ete. . . . That the motion 
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of the defendant that the plaintiff be attached as for cor.tempt is for the 
present denied and suspended until after the certification of the Supreme 
Court opinion. Heard and signed out of term, by consent, parties re- 
serving their right to appeal from conclusions of law and finding of facts 
contained herein. This the 19th day of December, 1936. M. V. Barn- 
hill, Judge Presiding.” To the foregoing order plaintiff excepted, as- 
signed error, and appealed to the Supreme Court. 


Simms & Simms and T. T. Thorne for plaintrff. 
Clyde A. Douglass and I. T. Valentine for defendant. 


Cuarxson, J. This is an action brought by the plaintiff against the 
defendant to secure a divorce a mensa et thoro, N. C. Code, 1935 
(Michie), section 1660, par. 1. The defendant in her answer set up a 
cross action asking that she be granted a divorce a mensa et thoro and 
alimony pendente lite, all of which is shown by the pleadings filed in the 
action. 

N. C. Code, supra, is as follows: “Grounds for divorce from bed and 
board. The Superior Court may grant divorces from bed and board on 
application of the party injured, made as by law provided, in the follow- 
ing cases: (1) If either party abandons his or her family,” ete. The 
grounds for divorce @ mensa given by this section are available to the 
husband as well as the wife, or as stated by the express language of the 
statute to the “injured party.” Brewer v. Brewer, 198 N. C., 669. Only 
the party injured is entitled to a divoree from bed and board under this 
section. Carnes v. Carnes, 204 N. C., 636 (6387); Albritton v. Albritton, 
210 N. C., 111 (116). 

N.C. Code, supra, section 1666, 1s as follows: “If any married woman 
applies to a court for divorce from the bonds of matrimony, or from bed 
and board, with her husband, and sets forth in her complaint such facts, 
which upon application for alimony shall be found by the judge to be 
true and to entitle her to the relief demanded in the complaint, and it 
appears to the judge of such court, either in or out of term, by the affi- 
davit of the complainant, or other proof, that she has not sufficient means 
whereon to subsist during the prosecution of the suit, and to defray the 
necessary and proper expenses thereof, the judge may order the husband 
to pay her such alimony during the pendency of the suit as appears to 
him just and proper, having regard to the circumstances of the parties; 
and such order may be modified or vacated at any time, on the applica- 
tion of either party or of anyone interested: Provided, that no order 
allowing alimony pendente lite shall be made unless the husband shall 
have had five days notice thereof, and in all cases of application for 
alimony pendente lite under this or the succeeding section, whether in or 
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out of term, it shall be admissible for the husband to be heard by afh- 
davit in reply or answer to the allegations of the complaint: Provided 
further, that if the husband has abandoned his wife and left the State 
or is in parts unknown, or is about to remove or dispose of his property 
for the purpose of defeating the claim of his wife, no notice is neces- 
sary.” 

Upon motion for alimony it is sufficient for the court to find that the 
facts are as alleged in the answer and the affidavits filed in support of 
the motion. Barker v. Barker, 1386 N. C., 316. 

Where the wife’s action is for a divorce @ mensa on the ground of 
abandonment, stating that she was compelled to leave home by the con- 
duct of her husband, the judge, in allowing alimony pendente lite, must 
find such facts that would justify her in law for so doing, at the time she 
left her husband, and those that occurred thereafter are insufficient. 
Iforton wv. Horton, 186 N. C., 332. In an application for alimony 
pendente lite under this section, it is required that the court find the 
facts in determining whether the wife is entitled to alimony, her right 
thereto being a question of law, and it is error for the court to refuse 
applicant’s request for a finding of facts upon which the court denies 
the application. Caudle v. Caudle, 206 N. C., 484. The plaintiff in 
the Caudle case, supra, in apt time moved the court to find the facts, 
which were overruled. In the present case we think the facts were sufh- 
ciently found and plaintiff’s only exception is “‘to the entire finding of 
facts as set out in the order of the judge.” 

While the right of alimony involves a question of law, the amount of 
alimony and counsel fees is a matter of judicial discretion. Davidson v. 
Davidson, 189 N. C., 625. 

As this is a family controversy, we think it unnecessary to set forth 
the facts in detail, but we are of the opinion that they are sufficiently 
set forth in the order of 10 October, 1936, to sustain the judgment 
rendered. 

As to the second exception and assignment of error: “The defendant 
served notice through her attorney on the plaintiff on 21 September, 
1936, that the defendant would appear before the Honorable M. V. Barn- 
hill, Resident Judge of the Second Judicial District of North Carolina, 
at his office in the city of Rocky Mount, Nash County, North Carolina, 
on 26 September, 1936, at the hour of 11 o’clock a.m., and make motion 
that the plaintiff be required and compelled to pay to the defendant ali- 
mony pendente lite and also for necessary and proper expenses of the 
prosecution of defendant’s cross action, including a reasonable allowance 
for counsel fees.” The hearing was had on this motion and an order 
rendered, as appears in the record. When this order was rendered, 
plaintiff had appealed to the Supreme Court, but the stay bond had not 
been given. 
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N. C. Code, supra, section 650, is as follows: “Undertaking to stay 
execution on money judgment. If the appeal is from a -udgment direct- 
ing the payment of money, it does not stay the execution of the judgment 
unless a written undertaking is executed on the part of the appellant, by 
one or more sureties, to the effect that if the judgment appealed from, or 
any part thereof, 1s affirmed, or the appeal is dismissed, the appellant 
will pay the amount directed to be paid by the judgment, or the part of 
such amount as to which the judgment shall be affirmed, if affirmed only 
in part, and all damages which shall be awarded against the appellant 
upon the appeal. Whenever it is satisfactorily made to appear to the 
court that since the execution of the undertaking the sureties have be- 
come insolvent, the court may, by rule or order, require the appellant to 
execute, file, and serve a new undertaking, as above. In case of neglect 
to execute such undertaking within twenty days after the service of a 
copy of the rule or order requiring it, the appeal may, on motion to the 
court, be dismissed with costs. Whenever it is necessary for a party to 
an action or proceeding to give a bond or undertaking with surety or 
sureties, he may, in lieu thereof, deposit with the officer into court money 
to the amount of the bond or undertaking to be given. The court in 
which the action or proceeding is pending may direct what disposition 
shall be made of such money pending the action or proceeding. In‘a 
case where, by this section, the money is to be deposited with an officer, 
a judge of the court, upon the application of either party, may, at any 
time before the deposit is made, order the money deposited in court in- 
stead of with the officer; and a deposit made pursuant to such order is 
of the same effect as if made with the officer. The perfecting of an 
appeal by giving the undertaking mentioned in this section stays pro- 
ceedings in the court below upon the judgment appealed from; except 
when the sale of perishable property is directed, the court below may 
order the property to be sold and the proceeds thereof to be deposited 
or invested to abide the judgment of the appellate court.” 

In Bledsoe +. Nixon, 69 N. C., 82 (84-5), it is said: “The fact that 
final judgment was entered in this Court makes a material difference. 
By the appeal the cause was brought up to this Court, and as a matter 
of course a ‘motion in the cause’ can only be entertained by the Court 
where the cause is. This was admitted by the counsel of plaintiff, but 
they took the position that inasmuch as C. C. P., title XIII, requires 
two undertakings, one to cover costs, the other to perforra the final judg- 
ment, and the latter undertaking had not been perfected. This failure 
on the part of the client left ‘the cause’ in the Superior Court. This is 
not the meaning of C. C. P. in regard to appeals. If the undertaking 
to perform the final judgment is not perfected, or a money deposit made, 
the purpose was to raise this money deposit by means of an execution, 
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after ‘the cause’ has been carried up to the Supreme Court by the appeal; 
but ‘the cause’ is by the appeal taken out of the Superior Court and 
carried up to the Supreme Court, no matter in which of the three ways 
provision be made for the performance of the final judgment.” 

In 8. v. Edwards, 205 N. C., 661 (662), we find: “In the first place, 
the case was supposed to be pending in the Supreme Court on appeal. 
If so, during its pendency here, the Superior Court was without power 
to entertain the motion. S. wv. Casey, 201 N. C., 185; Bledsoe v. Noxon, 
69 N. C., 82; S. v. Lea, 203 N. C., 316.” 

The appeal was from a judgment which, among other things, directed 
the payment of money by plaintiff to defendant. By this Judgment 
plaintiff became indebted to defendant, and she could issue the ordinary 
execution against the property of plaintiff to collect the judgment, as no 
stay bond was given as required by the court below. Hagedorn v. 
Hagedorn, ante, 175 (179). 

We think after the first appeal was taken, although no stay bond was 
given, the court below was funtus officio to render the second order. 

For the reasons given, the judgment 1s 

Affirmed as to first appeal. 

As to second appeal there is error. 








MRS. JACKSIE WOLFE anp HussBanp, J. H. WOLFE, v. M. W. GALLOWAY, 
ADMINISTRATOR OF THE ESTATE oF J. M. THRASII, DEcEASED; MRS. 
CARRIE DORSETT, P. Tl. THRASIT anp Wire, OLIVE THRASH: T. O. 
THRASH ann Wire, LULA C. THRASH: WACHOVIA BANK AND 
TRUST CoO., TRUSTEE, C. C. LONG ano FRANCES McIVER HWEDEMAN. 


(Filed 17 March, 19387.) 


1. Descent and Distribution § 12—Grandchild held answerable for ad- 
vancements under facts of this case. 

Intestate’s grandchild, a daughter of intestate’s deceased daughter, was 
charged with advancements for sums paid by intestate for her schooling 
and expenses incurred after she was eighteen or twenty vears old, but no 
charge was made for expenses of rearing the grandchild. #field: Upon 
the facts found by the referee the charge of advancements was correct. 
N. C. Code, 189. 


. Reference § 8— 


Where the parties agree that the findings of fact of the referee and his 
conclusions in regard to advancements found due by the various heirs at 
law should be conclusive and that exceptions might be filed only to his 
conclusions of law, an heir is estopped to contend that the advancements 
charged against her by the referee were not correct. 


Ww 
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3. Appeal and Error §§ 26, 31d— 

Plaintiff appellant’s brief was filed six days after the time required. 
and plaintiff’s appeal is dismissed upon appellees’ moticn under Rule of 
Practice in the Supreme Court, No. 28. 

4. Actions § 5— 

The distinction between actions at law and suits in equity is abolished. 
Art. IY, see. 1. 

o. Equity § 38—Equity may order sale of property for partition where 
necessary to complete determination of equitable cause. 


Where a court of equity acquires jurisdiction for any purpose it will 
proceed, as a general rule, to determine the whole cause, and where an 
accounting is demanded, which is an equitable matter, the court may pro- 
ceed to order the sale of the property for partition between the parties in 
accordance with their rights as determined by the accounting, where such 
procedure is necessary to determine the cause, equity having jurisdiction 
to order a sale for partition independent of statute, although it will follow 
the analogous statutory provisions. 


6. Partition § 5—Necessity of sale for partition must be shown by party 
demanding the remedy. 


Property may be sold for partition where actual partition cannot be 
had with justice to all the parties, but the burden is on the party seeking 
sale for partition to show necessity therefor, N. C. Code, 3283, and where 
sale for partition is decreed’ by the court without hearing evidence or 
finding facts to show the right to sell, the cause will be remanded. 


AppreaL from Sink, J., at October Term, 1936, of TrRaNsyLvanra. 
Error and remanded. 

J. M. Thrash died intestate on 23 August, 1930, a resident of Transyl- 
vania County, N.C. M. W. Galloway is the duly qualified and acting 
administrator of his estate (succeeding J. H. Pickelsimer. who resigned). 
At the time of his death, the said J. M. Thrash left surviving him the 
following children: Mrs. Carrie Dorsett, P. H. Thrash, and T. O. 
Thrash, and one grandchild, Mrs. Jacksie Wolfe (plaintiff in this 
action), who is the only surviving child of Rosa Thrash McGaha, a 
daughter of the said J. M. Thrash, and said children and grandchild 
constitute all of the heirs at law of the said J. M. Thrash. At the time 
of his death, the said J. M. Thrash left a large and extensive estate, 
comprised both of personalty and realty. Prior to his death, J. M. 
Thrash, deceased, had made advancements to his children. As heirs at 
law of the said J. M. Thrash, Mrs. Jacksie Wolfe, Mrs. Carrie Dorsett, 
P. H. Thrash, and T. O. Thrash are owners of the property as tenants 
in common, subject to his debts and to such advancements as each has 
received from the said J. M. Thrash. 

Plaintiffs pray: “(1) That an accounting be had by and between all 
of the parties hereto, to determine what, if any, advancements the heirs 
of J. M. Thrash have received; (2) That judgment be rendered in 
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accordance with the result of such an accounting; (38) That commis- 
sioners be appointed to divide and allot to each of the heirs of J. M. 
Thrash, deceased, their respective shares of the real estate, such allot- 
ment to take into consideration the advancements found to have been 
made to each of the said heirs; (4) For the costs of this action, to be 
taxed by the clerk, and such other and further relief as to the court may 
seem just and proper.” 

Mle WV Galloway, administrator, answers, and, after setting forth cer- 
tain facts, prays “that the action be dismissed as to him.” 

Mrs. Carrie Dorsett answers and, after setting forth certain facts, 
prays “that an accounting be had under the terms and provisions of the 
arbitration agreement herein set forth to determine what, if any, ad- 
yancements the heirs of J. M. Thrash, deceased, have received.” 

The defendants set up a certain arbitration agreement, which was 
afterwards nullified by the parties and a reference agreed upon. 

P. H. Thrash answers and, after setting forth certain facts, prays: 
“({) That the lands deseribed in the petition herein be divided between 
the plaintiff and P. H. Thrash and the other heirs in accordance with 
said contract and agreement referred to in the 8th paragraph of the 
answer of these defendants; (2) That under said contract mentioned in 
paragraph seven of these defecate’ further answer that the advance- 
ments be ascertained thereunder; (3) That by consent, under said con- 
tract or under order of court that the said lands be divided and par- 
titioned between the heirs at law as their interest may appear; (4) That 
under a proper order of court that M. W. Galloway, as administrator, 
be required to account to the court and the heirs at law of J. M. Thrash, 
deceased, for any amount which should be rightfully charged against 
him as such administrator upon issues to be submitted by the court or 
under a reference ordered by the court; (5) That M. W. Galloway be 
required forthwith to make his final i lGnent as such administrator as 
provided by law; (6) For such other and further relief as in the opinion 
of the court 1s just, right, and proper.” 

T. OQ. Thrash answers and, after setting forth certain facts, prays: 
“(1) That plaintiffs recover nothing against these defendants; (2) That 
an accounting be had between the parties according to the intention of 
the said J. M. Thrash and the agreement between his heirs; (3) That 
the administrator be required to file his final accounting ad make dis- 
tribution of such funds as he may have; (4) That the estate be par- 
titioned according to the respective rights of the parties; (5) For such 
other and further relief as may be deemed meet and proper.” 

C. C. Long and Frances Melver Hedeman filed separate answers and, 
after setting forth certain facts, they allege that they have a deed of 
trust to secure certain notes of T. O. Thrash on his interest in the land. 
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“That the said lands of J. M. Thrash should be partitioned and divided 
among the heirs, subject to the liens and encumbrances of record, and 
that the administrator should be required to file his final accounting.” 
They pray the court “(1) That they recover nothing against this de- 
fendant; (2) That the administrator be required to file his final account- 
ing and be discharged; (3) That the estate be partitioned according to 
the respective rights of the parties; (4) For such other and further relief 
as may be meet and proper.” 

At April Term, 1935, the matter was referred to G. Lyle Jones. 

The following agreement appears in the record: “It is agreed by and 
between all the parties to this action, except M. W. Galloway, adminis- 
trator, that the findings and conclusions of the referee heretofore ap- 
pointed in the above cause as to advances made to the various heirs at 
law of J. M. Thrash, deceased, shall be final and binding on all parties 
hereto with respect to any and all advances. Either party may except 
only to conclusions of law made with respect to his findings of facts in 
the above. Mrs. Jacksie Wolfe and J. H. Wolfe, by J. H. Horner, Jr., 
attorney; P. H. Thrash, by J. F. Ford and R. M. Wells; Carrie Dorsett, 
by Ford & Wells; John DuBose, attorney for T. O. Thrash, Lula Thrash, 
C. C. Long, Frances McIver Hedeman, and Wachovia Bank and Trust 
Co., trustee.” 

The referee made careful and detailed findings of fact and con- 
clusions of law. The plaintiffs and defendants excepted to certain con- 
clusions of law. The court below rendered the following judgment: 
“Now, therefore, it is ordered, adjudged, and considered that the find- 
ings of fact contained in the referee’s report be and the same hereby are 
confirmed, and all exceptions thereto are hereby overruled; and it is 
further ordered, adjudged, and considered that the conclusions of law 
contained in the referee’s report numbered 1, 2, and 3, are hereby con- 
firmed, and all exceptions to said conclusions of law are hereby over- 
ruled; and it is further ordered, adjudged, and considered that conclu- 
sion of law No. 4 be and the same hereby is amended to read as fol- 
lows;” and ordered the land to be sold by a commissioner, and how the 
proceeds should be distributed. All the parties, plaintiffs and defend- 
ants, heirs at law of J. M. Thrash, excepted, assigned error and appealed 
to the Supreme Court. 


Johnston & Horner for plainteffs. 

R. M. Wells and Ford, Coxe & Carter for P. H. Thrash et al. 
DuBose & Orr for T. O. Thrash et al. 

Ralph H. Ramsey, Jr., for Mrs. Carrie Dorsett. 


Crarkson, J. N. C. Code, 1935 (Michie), sec. 139, is as follows: 
“Where any parent dies intestate, who has in his or her lifetime given 
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to or put in the actual possession of any of his or her children any per- 
sonal property of what nature or kind soever, such child shall cause to 
be given to the administrator or collector of the estate an inventory, on 
oath, setting forth therein the particulars by him or her received of the 
intestate in his or her lifetime. In case any child who had, in the lhfe- 
time of the intestate, received a part of the estate, refuses to give such 
inventory, he shall be considered to have had and received his full share 
of the deceased’s estate, and shall not be entitled to receive any further 
part or share.” Thompson v. Smith, 160 N. C., 256; Paschal v. Paschal, 
197 N. C., 40. 

From the facts found by the referee, we think the plaintiff Mrs. 
Jacksie Wolfe was liable to account for advancements. The referee 
found that “The mother was dead and the plaintiff, the granddaughter, 
stood in the place of her mother and was entitled to such funds as the 
mother might receive, that it was his intention to charge as advance- 
ments such items enumerated above. The major part of these charges 
were made against Mrs. Wolfe for expenses incurred after she was 
eighteen or twenty years of age, and the others were principally for ad- 
vantages in the way of schooling. No charges were made for expenses 
of rearing the plaintiff.” 

Then again, it was agreed that the advancements found due by the 
various heirs at law of J. M. Thrash, deceased, “shall be final and bind- 
ing on all parties hereto, with respect to any and all advances.” 

The plaintiff Mrs. Jacksie Wolfe is estopped to make the contention 
she now makes. In her brief she says: “Plaintiffs were perfectly will- 
ing to abide by the judgment of the court and did not want to appeal, 
but inasmuch as the defendant appellants insisted on bringing the case 
to the Supreme Court, Mrs. Wolfe desires to present her contentions to 
the court in regard to this.” 

The defendants made a motion to dismiss plaintiffs’ appeal “That 
under Rule 28 of Practice in the Supreme Court, plaintiff appellants 
were required to file their brief by noon 13 February, 1937, and they 
failed to do so until 19 February, 1937.” The plaintiffs’ appeal is dis- 
missed under the rule. 

As to defendants’ appeal: They contend “that the jurisdiction in this 
action was limited to an accounting for the advancements to the various 
heirs, and a determination of the respective shares of said heirs in the 
estate left.” It will be noted that the action was brought in the Su- 
perior Court (1) For accounting for advancements; (2) “That commis- 
sioners be appointed to divide and allot to each of the heirs of J. M. 
Thrash, deceased, their respective shares of the real estate heretofore 
described, such allotment to take into consideration the advancements 
found to have been made to each of the said heirs.” 
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The action for an accounting is an equitable matter and was insti- 
tuted in the Superior Court. Art. IV, see. 1, Const. of N. C., reads: 
“The distinctions between actions at law and suits in equity, and the 
forms of all such actions and suits, shall be abolished; and there shall 
be in this State but one form of action for the enforcement or protection 
of private rights or the redress of private wrongs, which shall be denomi- 
nated a civil action,” ete. See In re Estate of Wright, 200 N. C., 620 
(628); Reynolds v. Reynolds, 208 N. C., 578 (624). 

In Sumner v. Staton, 151 N. C., 198 (201-2), it is said: ‘There is 
another principle of equity jurisprudence equally well founded, and that 
is that equity will not suffer a right to be without a remedy. ‘And it 
may be further observed,’ says Mr. Bispham, ‘that equity will not only 
not support a right to be unaccompanied by a remedy, but it will make 
the remedy, when applied, a complete one.’ This learned and accurate 
writer states another rule of equity courts which fits exactly such a con- 
dition as this case presents: ‘When a court of chancery acquires juris- 
diction for any purpose, it will, as a general rule, proceed to determine 
the whole cause, although in so doing it may decide questions which, 
standing alone, would furnish no basis of equitable jurisdiction.’ Bis- 
pham (6th ed.), sec. 37. To the same effect are our own decisions. 
Oliver vr. Wiley, 75 N. C., 820; Devereux v. Devereux, 31 N. C., 18.” 

In 20 R. C. L., pp. 773-774, is the following: “In this country, also, 
the manifest hardship arising from the division of property of an im- 
partible nature has been almost universally avoided by statutory pro- 
visions to the effect that any person entitled to a partition shall be en- 
titled to have the premises sold, if they are so situated that partition 
cannot be made, or that it would be manifestly to the prejudice of the 
parties if the property were not sold rather than partitioned, and some 
of the American courts have held that equity has such power, independ- 
ently of statute. Partition by sale is a matter of absolute right when 
the conditions prescribed by the statute to authorize a sale are found to 
exist, but the burden of proof to establish the necessary requisites to a 
sale of land rather than a partition is on the party alleging the necessity 
and advisability of such sale; and it has been held that a finding that a 
sale is necessary, not based on the consent of the parties or the report of 
commissioners or on evidence heard by the chancellor, will not support 
the order of sale.” 

N. C. Code, 1985 (Michie), sec. 3233, 1s as follows: “Whenever it 
appears by satisfactory proof that an actual partition of the lands can- 
not be made without injury to some or all of the parties interested, the 
court shall order a sale of the property described in the petition, or any 
part thereof.” 


N.C.] SPRING TERM, 1937. 367 





CASHATT Uv. BROWN. 





The defendants contend “In the absence of any allegation, proof, or 
finding that an actual partition cannot be had without such injury, the 
court has no jurisdiction to order a sale.” 

We think by analogy to the statute and the fact that no evidence was 
heard by the chancellor or facts found to show a right to sell for parti- 
tion, the cause must be remanded. We see no other prejudicial error in 
the record. 

The intelligent and careful referee, in his report, says: “That because 
of the involved nature of the estate and the innumerable complicated 
questions of fact such as the proper application of various funds paid 
by the decedent, J. M. Thrash, to the various heirs and various other 
questions of hke kind, your referee, when the evidence had proceeded 
practically to its completion, clearly saw that an amicable settlement 
would be to the best interest of all concerned, and with that thought in 
mind, used his best efforts (perhaps went too far) to get the parties to 
agree upon a settlement. Your referee felt that this was particularly 
desirable since this was a family matter and hence involved more than 
the actual value of the property in question,” ete. No agreement could 
be had and one of the parties “insisted that the referee render a decision 
on the evidence.” 

The defendants, in their brief, say: “By agreeing that the referee 
should act as arbitrator the parties enormously restricted what would 
otherwise have been almost endless litigation, but of course in so doing 
they placed very great powers in the hands of the arbitrator. Taking 
the testimony consumed weeks. The record was more than 700 pages. 
Over a thousand exhibits were offered,” etc. We might say that the 
printed record is hard to read and is not im accordance with our rules, 
and is a jumbled record. 

In the record we find error, but on the whole record we think the 
learned judge in the court below ‘‘dispensed with law and administered 
justice.” We must follow the law. For the reasons given, 

Error and remanded. 





MRS. VERNON B. CASHATT, ADMINISTRATRIX OF JAMES WILLIAM CAMP: 
BELL, DEcEASED, Vv. TOM BROWN ANnp THE NORFOLK AND WESTERN 
RAILWAY COMPANY. 


(Filed 17 March, 1937.) 


1. Railroads § 2— 

A road in use from two houses to the highway prior to the construction 
of railroad tracks by defendant across the road, and thereafter used by 
the public and others desiring to go to the houses, is a crossing which the 
railroad is under duty to keep in a reasonably safe condition. CC. §8., 3449. 
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2. Railroads § 9—Evidence held for jury on issue of railroad’s negligent 
failure to keep crossing in reasonably safe condition. 
IKvidence tending to show that plaintiff’s intestate drove his car upon 
a crossing, that ballast was not kept between the rails. but that the cross- 
ties or spikes holding the rails were visible. so that when the car was 
driven over the rail the wheels dropped several inches, causing the car to 
stop, and that defendant’s rapidly approaching train, which gave no 
signal or warning for the crossing, struck the car and killed plaintiff’s 
intestate, is held sufficient to be submitted to the jury on the issues of 
negligence and proximate cause, and the question of whether defendant 
was guilty of contributory negligence in driving upon the crossing, and 
whether such contributory negligence was a proximate cause of the injury 
is for the jury under the evidence. 


Connor, J., dissents. 


Aprrat by plaintiff from Hill, J., at September Civil Term, 1936, of 
Davipson. Reversed. 

This is an action for actionable negligence brought by plaintiff against 
defendants for killing her intestate on 25 September, 1935, at a railroad 
crossing near Price Station, known as Baughn’s Crossing. 

In the complaint it is alleged in part: “That at a point on said rail- 
road and mght of way of the defendant company, at a place about one- 
half mile in the direction of Winston-Salem, North Carolina, from Price 
Station on said railroad, there is a crossing which leads from a county 
or State maintained road across the main line track of the defendant 
company’s sidetrack, which said crossing leads into a place where two 
houses are situated, and said crossing is known as Baughn’s Crossing, 
and said road ran over the place where said crossing now exists prior to 
the construction of said railroad, and that by reason of the construction 
of said railroad, a crossing at said place was made necessary, and the 
public and other persons who desired to visit the place and persons who 
occupied said two houses, constantly and habitually used said crossing, 
and said usage was acquiesced in and approved by said defendant com- 
pany. . . . That a short while before plaintiff’s intestate was killed 
he went across said crossing, and while returning and going in an eastern 
direction, and while operating his car in a careful and pradent and very 
slow manner, he came up an incline to come back into the road which 
leads across said crossing, and at a point about 40 feet from the western 
rail of the main line track, he made a slight left turn to cross said tracks, 
and at said place the road was very rough, and plaintiff’s intestate was 
driving very slowly, and immediately to the right of plaintiff’s intestate 
was a bank about 6 feet in height, undergrowth, bushes, and numerous 
small pines, which obstructed his view of the crossing; that when plain- 
tiff’s intestate straightened out in said road to cross said crossing, and 
while traveling in an eastern direction at a point about 30 feet from said 
western rail of said main line track, there is a bank extending up about 
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6 feet in height from said road, and undergrowth, trees, and bushes with 
leaves and foliage on them, all of which obstructed the view on plaintiff's 
intestate’s right, and to the left of plaintiff’s intestate, at said time and 
place, there were bushes, undergrowth, and trees, all of which said 
bushes, undergrowth, trees, and bank as aforesaid were on the right of 
way of the defendant company; that at said point, behind said bank, 
trees, and undergrowth, plaintiff’s intestate could not see down the track 
in the direction of Winston-Salem, North Carolina, but that plaintiff’s 
intestate listened and heard no approach of said train or the ringing of 
bell or the blowing of said whistle of said locomotive or engine; that 
plaintiff’s intestate continued to travel in an eastern direction, and after 
looking in both directions and listening at a place where plaintiff’s intes- 
tate could see up and down the tracks of the defendant, the plaintiff's 
intestate drove his said car very slowly across the sidetrack and after 
crossing the said track immediately drove his car onto the main track, 
and as his car crossed the. western rail of the main track, the said car 
dropped down between said rails of the main track and stopped, and 
without any warning or signals, a locomotive or engine of the defendant 
company and operated by the defendant’s engineer neghgently struck 
said car, demolishing the same and killing plaintiff’s intestate; that it 
was about 5 feet from the front of plaintiff’s intestate’s car to the place 
where he was sitting, and that as plaintiff 1s advised, informed, and 
believes, the locomotive or engine overhangs the rail about 21% or 3 feet, 
and by reason thereof the distance between the western rail of the de- 
fendant’s main line track and the undergrowth and trees was greatly 
shortened; that at said crossing, between the rails of the main line track 
in the direction plaintiff’s intestate was traveling, there is a sharp 
incline, and the ballast between the rails on said main line track was 
several inches below the top of the rails, and by reason thereof, when 
plaintiff’s intestate slowly drove the front wheels of his said ear over the 
western rail of said main line track, his said car dropped down between 
the rails, and, without any fault on his part, stalled; that the ballast on 
said crossing between the rails of said main line track was just barely 
above the top of the erossties and plaintifi’s intestate’s front wheels 
dropped several inches when they crossed said western rail; that at said 
crossing there is a very sharp curve on said railroad and right of way, 
and said crossing is practically at the apex of said curve, and that at said 
crossing and curve the tracks of the defendant company are very mate- 
rially sloped, and that in traveling in the direction in which the plain- 
tiff’s intestate was traveling, at the time he was killed, there is a sharp 
incline both on said crossing and between said rails; that, as plaintiff is 
advised, informed, and believes, the right of way of the defendant com- 
pany has been burned off since 25 September, 1935, and the bushes, 
undergrowth, and pine trees have been cut down; that at said crossing 
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there is a cut and on the eastern side of said main line track the said 
cut is about 2 to 4 feet in height, and on the western side of said crossing 
the said cut is from 8 to 12 feet in height; that at said time and place 
the said crossing was rough and needed filling in between the rails of the 
main line track and said crossing is between a double curve in said track, 
and, as aforesaid, is located about the apex of said curve; that the 
engine or locomotive of the defendant company, and operated by the 
defendant Tom Brown, struck the car in which the plaintiff’s intestate 
was riding, knocked the same about 60 feet, throwing plaintiff’s intestate 
out of said car with his head against the crossties about 60 feet away 
from said crossing in the direction in which the train was traveling, and 
throwing said car upon and over him; that, as the plairtiff is advised, 
informed, and believes, the defendants failed to bring their said train to 
a quick stop, and that said train, owned and operated by the defendants, 
left the scene of said collision with plaintiff's intestate still under said 
ear; that at the time of said collision the train, owned and operated by 
the defendants, was operated at a speed of approximately 60 miles per 
hour around said curve, and across said crossing at a high and dangerous 
rate of speed and in complete disregard of the rights of plaintiff’s intes- 
tate, and without the blowing of any whistle, the ringing of any bell, and 
without keeping a proper lookout, and without having said train under 
control, and said train was so operated over and upon said crossing, 
which was defective and not properly maintained or kept up, and which 
was obstructed as aforesaid, all of which said conditions were known to 
the engineer, Tom Brown, and to the defendant company.” 

Plaintiff prayed for damages, setting same forth. 

The defendants denied negligence and set up the plea of contributory 
negligence. 

At the close of plaintiff’s evidence the defendants in the court below 
made a motion for judgment as in case of nonsuit. C. 8., 567. The 
court below sustained the motion, plaintiff excepted, assigned error, and 
appealed to the Supreme Court. The necessary facts will be set forth 
in the opinion. 


Spruill & Olive and Don A. Walser for plaintiff. 

Kerr Craige Ramsay for defendant Brown. 

Whitwell W. Coxe, Burton Craige, and Phillips & Bower for defend- 
ant Norfolk and Western Ratlroad Company. 


CiarxKson, J. We do not think the nonsuit can be sustained. 

The allegations of the complaint and the evidence were to the effect 
that the Baughn’s Crossing was used prior to the construction of defend- 
ant’s road and since its construction, “the public and other persons who 
desired to visit the place and persons who occupied said two houses con- 
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stantly and habitually used said crossing, and said usage was acquiesced 
in and approved by said defendant company.” 

In Stone v. R. R., 197 N. C., 429 (481), it is said: “The duty of a 
railroad company with respect to the maintenance of a crossing over its 
track, where its track has been constructed over an established road or 
highway, whether public or private, is well settled. The duty is pre- 
scribed by statute, C. S., 3449, and has been recognized and enforced by 
this Court in numerous decisions. In Goforth v. &. R., 144 N. C., 569, 
57 S. E., 209, it is said: ‘It is just that crossings necessitated by the 
construction and operation of a railroad should be kept in a safe condi- 
tion by it.? As the crossing is on the railroad company’s right of way, 
no one except the company has the right to enter upon the crossing for 
the purpose of repairing the same. . . . So long, however, as it 
permits the public to use the crossing, 1t must respond in damages caused 
by its negligence in failing to exercise due care to maintain the crossing 
in a reasonably safe condition.” Jfoorev. R. R., 201 N.C.,, 26. 

The testimony of R. M. Hundley, a witness for the plaintiff, was, in 
part, as follows: “I have known Baughn’s Crossing in Rockingham 
County, about a half mile from Price, for 15 or 18 years. At the times 
IT have known it, I think the public travels it and I have been over it 
myself, and have seen other people crossing it. . . . Q. Now, de- 
seribe the condition of the ballast between the rails of the main line track 
as you saw it there after the train hit the car? <A. Well, there was 
scarcely any in there. It was beat down or washed down to the top of 
the crossties—you could see the rail pins, spikes, I believe they call them. 
The ballast was about 4 inches below the top of the rail. With reference 
to the ballast between the rails on the main line track, there was practi- 
cally not any in there above the crossties, and you could see the top of 
the erossties and also the spikes. The time I am telling about was about 
an hour after the wreck, the same day, same afternoon. I have been 
back there since that time, and I was back there in about 2 or 3 weeks 
after that and it was in the same condition then as it was the day of 
the wreck.” 

The allegations in the complaint: ‘The plaintiff’s intestate drove his 
said car very slowly across the sidetrack and after crossing the said track 
immediately drove his car onto the main track, and as his car erossed 
the western rail of the main track the said car dropped down between 
said rails of the main track and stopped, and without any warning or 
signals, a locomotive or engine of the defendant company, and operated 
by the defendant’s engineer, negligently struck said car, demolishing the 
same and killing plaintiff’s intestate.” 

The testimony of Rev. T. G. Williams, in part: “Now, as we came 
down there, Mr. Campbell was driving about five miles an hour through 
the cut, and as we approached the track, driving, I would say, five miles 
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an hour, we drove up across the sidetrack onto the main line track, to the 
best of my knowledge, the front wheels must have been 12 inches over 
the west rail and the car stopped, and in the moment the car stopped I 
looked toward Winston-Salem, which is south, and I noticed the train 
approaching. I said, ‘Yonder is the train.’ Mr. Campbell dropped his 
hand on the shift gear lever and he didn’t say anything. I opened the 
door and jumped. It was the right-hand door next to the train—the 
moment I hit the ground the train hit the car and knocked it 60 feet.” 

There was other evidence corroborating the above evidence set forth. 
There was also evidence that the defendant railroad’s engineer gave no 
warning or signals for the crossing. No blow or bell ringing for the 
crossing was heard. The train was running about 40 mi.es an hour. 

The case of Stone v. R. R., supra, is in many respects similar: This 
was an “action to recover damages resulting from injuries to plaintiff’s 
automobile, caused by the negligence of defendant in failing to exercise 
due care (1) to maintain a public crossing which passes over its track, 
in a reasonably safe condition, and (2) to stop its train before it struck 
and injured the automobile, which, by reason of the defective condition 
of said crossing, plaintiff was unable to drive off or move from said track 
in time to avoid the injury.” 

There was a judgment for plaintiff and this Court, in sustaining the 
judgment, said: “. . . All the evidence tended to show that the cross- 
ing was defective, in that there was a hole on the right of way, just 
beyond the crossties, and that this hole was not discovered by plaintiff 
before the wheel of his automobile dropped into it, causing the running 
board of his automobile to rest upon the ground, Plaintiff was unable 
to drive his automobile off the track, or to move it therefrom before it 
was struck and injured by defendant’s train, which appeared after plain- 
tiff had driven upon the crossing.” 

We think the evidence is sufficient to be submitted to the jury to deter- 
mine whether the plaintiff’s intestate was guilty of contributory negli- 
gence, and, if so, whether his negligence was the proximate cause of the 
injury. 

In Elder v. R. R., 194 N. C., 617 (619), speaking to the subject of 
contributory negligence, we find: “Contributory negligeace, such as will 
defeat a recovery in a case like the one at bar, 1s the negligent act of the 
plaintiff, which, concurring and cooperating with the negligent act of the 
defendant, thereby becomes the real, efficient, and proximate cause of the 
injury, or the cause without which the injury would not have occurred. 
Moore v. Iron Works, 183 N. C., 488.” 

For the reasons given, the judgment of the court below is 

Reversed. 


Connor, J., dissents. 
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THE LIFE INSURANCE COMPANY OF VIRGINIA vy. FRED I. SMATHERS 
AND ROSAMOND L. SMATHERS, anp WACHOVIA BANK AND TRUST 
COMPANY, TRUSTEE. 


(Filed 17 March, 1937.) 


1. Pleadings § 29— 
Ordinarily, irrelevant or redundant matter inserted in a pleading may 
be stricken out on motion of any party aggrieved thereby, but the question 
is largely in the sound discretion of the trial court. N. C. Code, 587. 


2. Same: Mortgages § 30a—Allegations of answer that mortgage was exe- 
cuted to avoid foreclosure of another mortgage held property stricken 
out. 

Plaintiff cestui que trust instituted this action to foreclose two deeds of 
trust on two separate tracts of land executed by defendants. Defendants 
filed separate answers. Plaintiff moved to strike out the allegations of 
the answers that the second deed of trust on the home place was executed 
because of threats of plaintiff to foreclose the first deed of trust on the 
male defendant’s business property, that at the time the male defendant 
was sick and disabled, and that defendants would not have executed the 
second deed of trust except for the threats, coercion, and duress of plain- 
tiff, and the allegations in the male defendant’s answer that since the 
institution of the action the male defendant had received an offer for the 
business property greatly in excess of any sums of money due plaintiff 
upon a proper accounting. J/cild: The motion to strike out was properly 
granted. 

3. Pleadings § 10: Mortgages § 30h—Cross action for damages for wrong- 
ful appointinent of receiver may not be set up in action to foreclose. 

In this action to foreclose a deed of trust a receiver was appointed to 
hold the rents and profits from the property pending the sale in accord- 
ance with plaintiff’s prayer. Defendant set up a cross action in his 
answer alleging that the appointment of the receiver was illegal and void, 
and resulted in damage to defendant in injuring him in his character, 
reputation, and financial standing. Held: The cross action was in tort 
for abuse of process and could not be set up in plaintiff’s action to fore- 
close, and judgment sustaining plaintiff’s demurrer to the cross action 
is without error. 


Aprrayu by defendants Fred I. Smathers and Rosamond L. Smathers 
from Phillips, J., at Regular September Term, 1936, of Buncombe. 
Affirmed. 

The prayer of plaintiff indicates the action: 

“(1) That judgment be rendered in this action adjudicating and de- 
termining the amount of the indebtedness now due and owing from the 
defendants Fred I. Smathers and Rosamond L. Smathers to the plaintiff 
in this action, and on account of the promissory notes and deeds of trust 
referred to in said complaint, and that said indebtedness be adjudicated 
and determined in the amount of $15,450, together with interest on all of 
said amount from 17 July, 1935, wntil paid. 
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“(2) That some discreet and proper person be appointed as receiver 
of this court, with full power and authority to take over, manage, handle, 
control, and rent said premises described in that deed of trust, dated 17 
January, 1931, and to collect the rents and profits frora said property 
and hold the same subject to the orders of this court. 

“(3) That the two deeds of trust hereinbefore set forth be foreclosed 
by order of this court and that a sale be had of said properties for the 
purpose of barring and foreclosing all right, title, and interest of the 
defendants herein. 

“(4) That some discreet and proper person be appointed as commis- 
sioner of this court, with full power and authority to advertise the land 
described in the two deeds of trust set forth in the complaint, together 
with the improvements located thereon for sale, and to sell the same to 
the last and highest bidder for cash, subject to the confirmation of this 
court; and out of the proceeds derived therefrom to pay the said in- 
debtedness evidenced by the above referred to promissory notes and deeds 
of trust. 

“(5) And for such and further relief as to the court may seem just 
and proper.” 

The defendants filed separate answers setting up certain defenses and 
counterclaim by Fred I. Smathers. 

The judgment of the court below was as follows: 

“This cause coming on to be heard upon motion of counsel for plain- 
tiff to strike certain parts of the answer of Fred I. Smathers and to 
strike certain parts of the answer of Rosamond L. Smathers, and also 
being heard upon the demurrer of the plaintiff to the counterclaim of the 
defendant Fred I. Smathers, and as set up in the further answer, coun- 
terclaim, and defense as filed by the said Fred I. Smathers in answer to 
the complaint herein; and the court, after hearing argument of counsel 
on all of the above motions, and being of the opinion that certain por- 
tions of the answers, as above set forth, should be stricken out: 

“Now therefore it 1s ordered, adjudged, and decreed that the following 
portion of said answer of Rosamond L. Smathers be stricken out: Para- 
graph 6, beginning on the third line of the second paragraph, on pages 
22-23, as follows: ‘That said agreement and deed of trust were obtained 
from her by threats and coercion of the plaintiff, for that at the time of 
the execution of said instrument, her husband and codefendant was sick 
and disabled. That he was conducting in the building located on the 
property mentioned and described in paragraph 4 of the plaintiff’s com- 
plaint, a furniture business and the plaintiff was threatening to fore- 
close said deed of trust and to close up said business. which was the 
principal means of support of herself, her husband, and her family. 
Believing that the plaintiff would carry out said threats, thereby destroy- 
ing said business, the defendant was induced to and did execute a deed 
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of trust on her home, which she would not have executed but for the 
threats, coercion, and duress of the plaintiff,’ 

“And it is further ordered that the following portions of the answer 
of Fred I. Smathers be stricken out: Paragraph 4, beginning with the 
second paragraph, two lines from the bottom of the first page of said 
answer, quoting as follows: ‘Further answering said paragraph, defend- 
ant says that at the time of the execution of said agreement and deed of 
trust this defendant was sick and disabled, and by reason of the financial 
depression existing at that time and the consequent falling off in defend- 
ant’s business; defendant was unable to pay the note mentioned and de- 
scribed in the plaintiffs complaint, and because of the persistent threats 
made by the plaintiff to foreclose the deed of trust securing said note, 
and thereby close and destroy defendant’s business, which was and still 
is the main support of the defendant and his family.’ Also, paragraph 
4, on page 16, as follows: “That since the institution of this action, the 
defendant has received from a thoroughly reliable and financially re- 
sponsible business man in the city of Asheville an offer of purchase for 
said property at a price and in an amount greatly in excess of any and 
all sums of money which, upon a proper accounting, will be found to be 
due to the plaintiff, and defendant duly admitted said offer to the plain- 
tiff, but plaintiff has declined and refused to accept said offer.’ 

“It is further ordered that the plaintiff have twenty days from this 
date in which to file reply to the further answer and defense of the de- 
fendants. The court, after hearing argument of counsel for both plain- 
tiff and defendants on the demurrer, and after said argument the court 
being of the opinion that said demurrer should be sustained: 

“Now therefore it 1s ordered, adjudged, and decreed that the demurrer 
of the plaintiff filed herein to the counterclaim of Fred J. Smathers and 
as set forth in his further answer, defense, and counterclaim, is hereby 
sustained and said cause of action, predicated upon said counterclaim, is 
hereby dismissed. This the ........ day of September, 1936. 

F, Donatp Puinurrs, Judge Presiding.” 


The defendants excepted, assigned errors, and appealed to the Supreme 
Court. 

The assignments of error are as follows: “(1) For that the court erred 
in striking from the answer of the defendant Rosamond L. Smathers that 
part of paragraph 6 thereof beginning on the third line of the second 
paragraph on pages 22-3, as quoted in the judgment of the court. (2) For 
that the court erred in striking from the answer of Fred I. Smathers 
those portions of paragraph 4 thereof, as are quoted in the judgment of 
the court. (3) For that the court erred in sustaining the demurrer of 
the plaintiff to the counterclaim set out in the answer of the defendant 
Fred I. Smathers.” 
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Harkins, Van Winkle & Walton for plaintiff. 
Alfred S, Barnard for defendants. 


Crarxson, J. The defendants contend: “(1) Did the court err in 
striking as irrelevant and immaterial the allegations in the answers of 
the defendants, as shown by the court’s order?” We think not. 

N.C, Code, 1985 (Michie), section 537, is as follows: “If irrelevant 
or redundant matter is inserted in a pleading, it may be stricken out on 
motion of any person aggrieved thereby, but this motion must be made 
before answer or demurrer, or before an extension of time to plead is 
granted. When the allegations of a pleading are so indefinite or un- 
certain that the precise nature of the charge or defense is not apparent, 
the court may require the pleading to be made definite and certain by 
amendment.” 

In fevis v. Asheville, 207 N. C., 287 (240), speaking to the subject, 
it is written: “ ‘If irrevelant or redundant matter is inserted in a plead- 
ing, it may be stricken out on motion of any person aggrieved thereby 

” C.S., see. 5387. Under this statute the Superior Court is au- 
thorized in the exercise of its discretion to strike from a pleading any 
allegations of purely evidential and probative facts. Commissioners v. 
Piercy, 72 N. C., 181. In McIntosh N. C. Prac. and Proc., we find the 
following: ‘Allegations which set forth evidential . . . matters 
: would be considered irrelevant, . . . and excessive fullness 
of detail . . . would be redundant.’ See. 371, p. 878; and further: 
‘The material, essential, or ultimate facts upon which the right of action 
is based should be stated, and not collateral or evidential facts, which 
are only to be used to establish the ultimate facts. The plaintiff is to 
obtain relief only according to the allegations in his complaint, and 
therefore he should allege all of the material facts, and uot the evidence 
to prove them. . . . Sec. 879, p. 388.” Pemberton v. Greensboro, 
205 N. C., 599 (600); Woodley v. Combs, 210 N. C., 482 (485) 3; Poovey 
v. Hickory, 210 N. C., 680. 

Under section 537, supra, ordinarily irrelevant or redundant matter 
inserted in the pleading may be stricken out on motion of any person 
aggrieved thereby, but this is largely in the sound discretion of the court 
below. 

In the present cause the defendants, no doubt aggrieved at the fact 
that unfortunately they have been unable to meet their obligations to 
plaintiff—the plaintiff pressing them for payment—the defendants in 
their allegations ‘threw a little mud” at their antagonists, as noted from 
the language used. The court below ordered them stricken from the 
pleadings, and in this we can see no prejudicial error to defendants. 
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The defendants contend: “(2) Did the court err in sustaining plain- 
tiff’s demurrer to the counterclaim set up by the defendant Fred I. 
Smathers?” We think not. 

The defendant Fred I. Smathers, by way of counterclaim, alleged 
“That the appointment of said receiver was illegal and void, and was a 
gross abuse of the civil process of the court, all of which the plaintiff 
and its attorney well knew, or should have known. That the appoint- 
ment of said receiver caused the plaintiff great embarrassment and dis- 
tress, and otherwise injured him in his character, reputation, and finan- 
cial standing, all to his damages in the sum of $25,000.” This and prior 
allegations, no doubt, means an abuse of process. 

Black’s Law Dictionary (3rd ed.), p. 18, defines “Abuse of Process”— 
“There is said to be an abuse of process when an adversary, through the 
malicious and unfounded use of some regular legal proceeding, obtains 
some advantage over his opponent. Wharton. A malicious abuse of 
legal process occurs where the party employs it for some unlawful object 
not the purpose which it 1s intended by the law to effect; in other words, 
a perversion of it.” 

This counterclaim is a tort action. We do not think, under our most 
liberal and elastie code practice, it can be set up in the present action. 
If defendant has a cause of action in tort for abuse of process, he must 
bring a separate action. Weiner v. Style Shop, 210 N. C., 705, and 
cases cited. 

For the reasons given, the judgment of the court below is 


Affirmed. 








PAUL BOUCHER, ADMINISTRATOR ¢C. T. A., D. B. N., OF JAMES MILLARD, 
DECEASED, V. UNION TRUST COMPANY anno MARY BEASON, ADMINIS5- 
TRATRIX OF J. W. BEASON, DECEASED. 


(Filed 17 March, 19387.) 
1. Judgments § 4— 


A judgment entered upon solemn consent of the parties cannot be 
changed or altered without the consent of the parties to it, or set aside 
except upon proper allegation and proof and a finding of the court that it 
was obtained by fraud or mutual mistake, or that consent was not in 
fact given, the burden being on the party attacking the judgment. 


2. Same— 


The proper procedure to set aside a consent judgment as to a stipulated 
item on the ground that such item was not included in the settlement, and 
was not, therefore, consented to by the parties, is by motion in the cause. 
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3. Judgments § 32——-Consent judgment held to bar all inatters properly 
within scope of its terms. 

Suit was instituted against a widow as administratrix of her husband 
to recover sums alleged to be due by the husband on account of matters 
transpiring while the husband was acting as administrator «. t. a. of 
plaintiff’s testate, plaintiff having been appointed administrator c. t. a@., 
ad, b, »., after the death of the husband. A compromise judgment was 
entered by the provisions of which plaintiff recovered a stipulated sum 
for the estate of his testate in full satisfaction and settlement of all 
Claims which then existed or might thereafter arise on account of the 
husband’s administration of the estate of plaintiff’s testate, and released 
the surety on the husband’s bond. Thereafter, plaintiff learned of a 
deposit in a bank to the credit of the estate of his testate, and instructed 
the bank to credit the deposit to him as administrator, which an official 
of the bank promised to do. On the next day the widow withdrew the 
deposit, informing the bank that it was necessary to complete a settlement 
had with plaintiff in regard to the estate. Plaintiff instituted this action 
against the bank and the widow, contending that at the time of the settle- 
ment he did not know of the deposit, and that the widow wrongfully 
withdrew the deposit and that the bank had unlawfully paid same to her. 
Held: By the terms of the consent judgment the item was included in the 
settlement, and the consent judgment bars plaintiff from: maintaining this 
aetion, plaintiff’s remedy to set aside the consent judgment as to the 
deposit on the ground ‘that he did not consent thereto, being by motion in 
the cause. 


AppeaL by defendants from Sink, J., at September Term, 1936, of 
RuTHERFORD. Reversed. 

The following facts were agreed upon between the plaintiff and the 
defendants in the court below: 

“(1) That J. W. Beason (now deceased) qualified as administrator 
c. tl. a. of the estate of James Millard, deceased, in Rutherford County 
on 8 January, 1930, and immediately assumed his duties as such ad- 
ministrator and continued to serve until the said J. W. Beason died on 
4 May, 19384; that upon the death of J. W. Beason his widow, Mrs. 
Mary Beason, qualified as administratrix of his estate and immediately 
assumed the duties thereof. 

“(2) That after the death of the said J. W. Beason, J. H. Burwell 
qualified as administrator c. t. a., d. 6b. n., of the estate of James 
Millard, deceased, and that Mrs. Mary Beason, administratrix of J. W. 
Beason, deceased, filed a final settlement of the administration of the 
James Millard estate by J. W. Beason, deceased, said report showing a 
balance due to the estate of James Millard of $655.55, of which amount 
$628.88 was paid to J. H. Burwell as administrator c. t. a., d. b. n., 
of James Millard, deceased; that thereafter on 22 November, 1934, J. H. 
Burwell as administrator c. t. a., d. b. n., of James Maillard, filed a 
suit against Mrs, Mary Beason, administratrix of J. W. Beason, de- 
ceased, on account of the administration of the James Millard estate by 
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the said J. W. Beason, alleging various matters concerning said adminis- 
tration and demanding judgment for the sum of $3,108.95. 

“(3) That thereafter on 21 January, 1935, J. H. Burwell died and 
Paul Boucher was appointed by the court as administrator c. f. 4@., 
d. b. n., of the James Millard estate and was substituted as party plain- 
tiff to the action formerly instituted by the former administrator against 
the estate of J. W. Beason, deceased, and prosecuted said action. 

“(4) That the said Paul Boucher, administrator c. t. a, d. b. n., 
of the James Millard estate, and the defendant Mrs. Mary Beason, ad- 
ministratrix of J. W. Beason, deceased, and Fidelity and Casualty Com- 
pany of New York compromised and settled all differences set forth in 
the complaint and answer as shown by the judgment entered in said 
cause, 

“(5) That at the time of said compromise judgment there was on de- 
posit in Union Trust Company, a banking institution in Rutherfordton, 
N. C., a deposit in the amount of $109.72 to the credit of ‘J. W. Beason, 
administrator of James Millard, deceased, which amount was with- 
drawn by Mrs. Mary Beason, administratrix of J. W. Beason, deceased, 
by check drawn on said account, reading as follows: 


““Rutherfordton, N. C., July 27, 1935. 
Union Trust Company, Rutherfordton Branch 


Pay ost ne: ordero1 CASE oie nadir anita or $109.72 
One Hundred and Nine Dollars and seventy-two/100. 
J. W. Beason, Admr. of James Millard Estate, 

By Mrs. J. W. Beason, Admrx. of J. W. Beason Estate.’ 


“(6) That the said Paul Boucher, administrator of James Millard, 
deceased, did not know of said deposit at the time of the settlement in 
the suit pending in the Superior Court; that upon being informed by 
W. W, Nanney, manager of Union Trust Company, that said amount 
was deposited as above set out, he immediately informed the said W. W. 
Nanney that the money belonged to him as administrator of the James 
Millard estate and instructed him to transfer the said amount to his 
account as administrator in said bank, and not to pay same out to any 
other person; that the said W. W. Nanney, manager of Union Trust 
Company, consented to transfer said money to the account of Paul 
Boucher as such administrator and agreed not to pay same out to any 
other person, but that the said W. W. Nanney did not know of any 
compromise settlement having been effected between the parties at that 
time. That the above said notice and information was given to the bank 
by the said Paul Boucher, administrator, a day before the bank paid out 
said money to Mrs. Mary Beason, administratrix. 
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“(7) That J. P. Stockton, teller in said bank who cashed the check 
presented by Mrs. Mary Beason, administratrix of J. W. Beason, de- 
ceased, was informed that she desired to withdraw said fund in order to 
complete the settlement which she had just made with the said Paul 
Boucher as administrator of the said James Millard estate, and that the 
fund in question belonged to her as administratrix of J. W. Beason, 
deceased. 

“(8) Upon the foregoing facts found by the court, the court is of the 
opinion that the said deposit of $109.72 on deposit in said Union Trust 
Company to the credit of J. W. Beason, administrator of James Millard, 
deceased, is sufficiently ear-marked to be adjudged the property of James 
Millard, deceased, and that Paul Boucher, the plaintiff in this action, is 
entitled to said fund; and that the defendant Union Trust Company, 
having unlawfully and erroneously paid out said sum to the defendant 
Mrs. Mary Beason, administratrix of J. W. Beason, deceased, the plain- 
tiff is entitled to recover the amount of said deposit. 

“Tt is thereupon ordered, adjudged, and decreed that the plaintiff have 
and recover of and from the defendants Union Trust Company, a bank- 
ing corporation, and Mrs. Mary Beason, administratrix of J. W. Beason, 
deceased, the sum of $109.72, together with the costs of this action, and 
interest on the said sum of $109.72 from 27 July, 1935, until paid. 

H. Hoyzz Sink, Judge Presiding.” 


The defendants excepted and assigned error and appealed to the Su- 
preme Court on the ground that “the lower court erred in signing the 
judgment as appears in the record for that the same is not supported 
either by the evidence offered by plaintiff or by the findings of fact by 
the court.” 


Wade B. Matheny for plaintiff. 
C. B. McRorie for Union Trust Company, defendant. 
Stover P, Dunagan for Mrs. Mary Beason, Admrz., defendant. 


Crarxson, J. The question involved in this appeal is as follows: 
“Does the former judgment entered into between plaintiff and the de- 
fendant Mary Beason, administratrix of J. W. Beason, operate as a bar 
or estoppel to this action?’ We think so under the facts and circum- 
stances of this case. 

In Gardiner v. May, 172 N. C., 192 (194-5), it is said, citing numerous 
authorities: “Where parties solemnly consent that a certain judgment 
shall be entered on the record, it cannot be changed or altered, or set 
aside without the consent of the parties to it, unless it appears, upon 
proper allegation and proof and a finding of the court, that 1t was ob- 
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tained by fraud or mutual mistake, or that consent was not in fact given, 
which is practically the same thing, the burden being on the party at- 
tacking the judgment to show facts which will entitle him to relief.” 

In Distributing Company v. Carraway, 196 N. C., 58 (60), citing au- 
thorities, we find: “It 1s well established by a long line of decisions that 
when a court of competent jurisdiction renders judgment in a cause 
properly before it, such judgment estops the parties and their privies as 
to all issuable matters contained in the pleadings, including all material 
and relevant matters within the scope of the pleadings, which the 
parties, in the exercise of reasonable diligence, could and should have 
brought forward.” 

The proper procedure to set aside the judgment is by motion in the 
cause, Cason v. Shute, ante, 195 (196). 

The plaintiff contends that 1t does not appear of record that the item 
$109.72 embraced in this action was in controversy in the first action, 
but the judgment which is a part of the record was agreed to by the 
parties and it says: “And the defendants have agreed to pay to the 
plaintiff the sum of $350.00, together with the court costs, said payment 
to be in full satisfaction and settlement of all claims against the defend- 
ants set out in the complaint, and in full satisfaction and settlement of 
all claims which now exist or hereafter arise against the estate of J. W. 
Beason on account of his acting as administrator c¢. t. a. of the James 
Millard estate.” 

Then again, in finding of fact 7 is the following: “That J. P. Stock- 
ton, teller in said bank who cashed the check presented by Mrs. Mary 
Beason, administratrix of J. W. Beason, deceased, was informed that 
she desired to withdraw said fund in order to complete the settlement 
which she had just made with the said Paul Boucher as administrator 
of the said James Millard estate, and that the fund in question belonged 
to her as administratrix of J. W. Beason, deceased.” 

On this record it is found that defendant Mary Beason, administratrix 
of J. W. Beason, was withdrawing the fund “in order to complete the 
settlement” and the judgment is explicit that it covers all claims which 
“now exist or hereafter arise against the estate of J. W. Beason on 
account of his acting as administrator c. t. a. of the James Millard 
estate.” The parties to the judgment were suz juris and the judgment 
is binding unless set aside as above indicated. The judgment even goes 
so far as to release the surety upon the bond of J. W. Beason, deceased, 
as administrator c. t. a. of James Millard. 

For the reasons given, the judgment of the court below is 

Reversed. 
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MAY F. JONES vy. MRS. ROBERT J. CRADDOCK. 


(Filed 17 March, 1937.) 


Appeal and Error § 55— 


A decision of the Supreme Court in reviewing a judgment as of nonsuit 
that plaintiff was not guilty of contributory negligence on her own state- 
ment, has reference only to the judgment as of nonsuit, and does not 
preclude the submission of the issue of contributory negligence upon the 
subsequent trial. 


AppeaL by plaintiff from Sink, J., at January Term, 1937, of 
BUNCOMBE, 

Civil action for death of plaintiff’s dog, alleged to have been caused 
by negligence of defendant in operation of automobile. 

The issues of negligence and contributory negligence were both an- 
swered in the affirmative by the jury. From judgment thereon plaintiff 
appeals, assigning error in the submission of the second issue. 


J. ¥. Jordan, Jr., for plaintiff, appellant. 
Harkins, Van Winkle & Walton for defendant, appellee. 


Per Curram. As the verdict is supported by the evidence, there was 
no error in submitting the issue of contributory negligence to the jury. 

The statement on the former appeal, “The contention that the plaintiff 
was guilty of contributory negligence on her own statement is untenable 
on this record” (210 N. C., 429, 187 S. E., 558), was not intended to 
preclude the submission of the issue to the jury, but had reference to the 
motion to nonsuit, the only matter then being considered. Hayes v. Tel. 
Co., ante, 192. 

The verdict and judgment will be upheld. 

No error. 





LELAND HOOKS, EARL HOOKS, anp JULIUS HOOKS, By THEIR NEXT 
FRIEND, 8S. H. HOOKS, v. E. V. NEIGHBORS, INDIVIDUALLY, E. VY. 
NEIGHBORS, ExectuTor OF THE ESTATE oF BE, G. TALTON, ann MIS. 
JANE TALTON anp MRS. MAUDE EVANS. 


(Filed 17 March, 1937.) 
Judgments § 23— 

A party moving to set aside a judgment for surprise, excusable neglect, 
etc., C. S., 600, must allege facts in her affidavit showing a meritorious 
defense, and a mere allegation of nonliability and that she has a merito- 
rious defense is insufficient. 
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AppgEaL by defendant Maude Evans from Cranmer, J., at September 
Term, 1936, of Jonnston. Affirmed. 

The judgment of the court below is as follows: “The above cause 
coming on to be heard before the undersigned judge presiding at the 
September Term, 1936, of the Superior Court of Johnston County, upon 
the motion of the defendant Maude Evans to set aside the judgment 
herein entered at the January Term, 1934, of the Superior Court of 
Johnston County. And it appearing to the court that summons in said 
cause was duly issued and served upon the said Maude Evans, together 
with a copy of the petition on 8 January, 1929, and that she duly ap- 
peared and answered in said cause. And it further appearing to the 
court that the matters in controversy were heard before the clerk of the 
Superior Court and judgment entered in favor of the petitioners on 11 
February, 1929, and that the notice of appeal entered from said judg- 
ment pended until the January Term, 1934, at which time counsel for 
all parties appeared in open court and stated to the court that the de- 
fendants did not intend to pursue the appeal but abandoned the same, 
and interposed no objection to the confirmation of the clerk’s judgment. 
And it appearing to the court further that there has been no excusable 
neglect and that the defendant Maude Evans had her day in court, and 
that the judgment of the clerk of the Superior Court has become final 
and binding on all parties. It is now therefore ordered, adjudged, and 
decreed that the motion to set aside the judgment be and the same 1s 
hereby denied. 

E. H. Cranmer, Judge Presiding.” 


To the above judgment the defendant Maude Evans made numerous 
exceptions and assignments of error, mainly on the ground that the court 
below had no evidence on which to base the findings of fact in the judg- 
ment: “(1) That there has been no excusable neglect on the part of 
Maude Evans; (2) That Maude Evans had her day in court; (3) That 
at January Term, 1934, through counsel, Maude Evans abandoned her 
appeal; (4) That the judgment of the clerk of the Superior Court has 
become final and binding on all parties; (5) That the court refused to 
set aside the judgment signed by Judge Clayton Moore, on account of 
her attorney representing adverse parties and interests; (6) That the 
court refused to find facts upon the evidence as requested; (7) That the 
court deprived the appellant of her right to prepare statement of case 
on appeal.” 


Abell & Shepard for plainttffs. 
A. AL. Noble for defendant Maude Evans. 


Per Curtam. We do not think any of the exceptions and assignments 
of error made by Maude Evans can be sustained. 
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This was a civil action brought by plaintiffs against defendants. 
Maude Evans was served with summons on 8 January, 1929. Petition 
was duly filed. The prayer was: “That some suitable, competent, and 
fit person be appointed trustee to fill the vacancy created by the death of 
the said E. G. Talton, and that upon said appointment, judgment be 
rendered requiring E. V. Neighbors, executor of the estate of the said 
E. G. Talton, to pay over to such trustee the sum of $8,000 in cash, to 
be held by such trustee for the purposes and benefits of the said trust.” 

The defendants, including Maude Evans, answered, practically admit- 
ting the allegations of the petition, and pray: “(1) That the praver of 
the petitioners be denied or postponed until the estate of E. G. Talton 
shall have been settled; (2) That the question of the interest on these 
funds which must first be separated from the assets of the estate of E. G. 
Talton and then disposed of or invested under the orders of this court 
shall be postponed until the estate of E. G. Talton is settled.” 

On 11 February, 1929, the clerk of the Superior Court rendered the 
following judgment: “The above entitled cause coming on to be heard 
before the undersigned clerk of the Superior Court of Johnston County, 
upon the petition herein for the appointment of a trustee to take over a 
trust fund of $3,000 created by the late Rhoda Pittman under the last 
wil and testament; and it appearing to the court upon the hearing that 
E.G. Talton, deceased, was trustee for said fund under the will of Rhoda 
Pittman, deceased, and that the will of the said Rhoda Pittman con- 
tained no provision for the appointment of a successor to the said E. G. 
Talton, and the court finding as a fact that upon the death of said E. G. 
Talton said office of trustee became and is vacant; it 1s now therefore 
ordered, adjudged, and decreed that S. H. Hooks, fataer and general 
guardian of the infant petitioners named herein be and he is hereby 
appointed trustee to fill the vacancy created by the death of the said 
E. G. Talton, the court finding that said S. H. Hooks to be a suitable, 
competent, and fit person to act as trustee herein. It is the further 
judgment of the court that the said S. H. Hooks, as trustee, give bond 
in the sum of $6,000, with such surety as may be acceptable to the court 
before any funds shall come into his hands; and it 1s further ordered, 
adjudged, and decreed that E. V. Neighbors, executor of the estate of 
EK. G. Talton, deceased, out of the first monies coming into his hands, 
pay over to the said S. H. Hooks, trustee, the sum of #3,000 to be held 
by such trustee for the purposes and benefits of the trust created by the 
last will and testament of Rhoda Pittman, deceased. This 11 February, 
1929. H. V. Rose, clerk Superior Court.” The defendants appealed 
to the Superior Court. 

On 16 January, 1934 (January Term), the judgment of Judge Clay- 
ton Moore was as follows: “The above cause coming on to be heard 
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before the undersigned judge of the Superior Court presiding at the 
January Term, 1934, upon the appeal entered by the defendant to the 
judgment of the clerk of the Superior Court in February, 1929; and it 
appearing to the court that the defendant has abandoned the appeal, it 
is now therefore ordered, adjudged, and decreed that the judgment of 
the clerk of the Superior Court in this cause as of .... February, 1929, 
be and the same is hereby, in all respects, approved and confirmed. This 
16 January, 1934. 
Crayton Moore, Special Judge Presiding.” 


On 6 September, 1936, Maude Evans filed an affidavit setting forth 
certain facts and prayed that the judgment be set aside, and also “That 
this afhant specifically says that the estate of E. G. Talton 1s not in- 
debted to anyone, making necessary the sale of this affiant’s land, and 
this affant has a meritorious defense to this cause of action.” 

We take it that the motion to set aside the judgment 1s made under 
N.C. Code, 1985 (Michie), see. 600, which is, in part, as follows: ‘The 
judge shall, upon such terms as may be just, at any time within one 
year after notice thereof, relieve a party from a judgment, order, verdict, 
or other proceeding taken against him through his mistake, inadvertence, 
surprise, or excusable neglect, and may supply an omission in any pro- 
ceeding,” ete. 

In order to set aside a judgment for mistake, surprise, or excusable 
neglect, there must be a showing of a meritorious defense so that the 
courts can reasonably pass upon the question whether another trial, if 
granted, would result advantageously for the defendant. Farmers, efe., 
Bank v. Duke, 187 N. C., 386; Hill v. Huffines Hotel Co., 188 N. C., 
586; Fellos v. Allen, 202 N. C., 875. 

A judgment may be set aside under this section if the moving party 
ean show excusable neglect and that he has a meritorious defense. Dunn 
u. Jones, 195 N. C., 354, 356; Henderson Chevrolet Co. v. Ingle, 202 
N. C., 158; Bowie v. Tucker, 206 N. C., 56, 59. 

In the affidavit of Maude Evans there are no facts set forth showing 
a meritorious defense. To say the estate 1s not indebted and she has a 
meritorious defense is not sufficient. She must give the facts so that 
the court may see what her defense 1s. The court below, in the judg- 
ment, did not find that she had a meritorious defense. The findings of 
facts by the court below were supported by the evidence appearing in 
the record. The statement of the case on appeal presents clearly the 
controversy. Maude Evans was served with summons on 8 January, 
1929, and made affidavit to set aside the judgment of January Term, 
1934, on 6 September, 1936, years afterwards. 

For the reasons given, the judgment of the court below is 


Affirmed. 
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WILTON STANLEY. By His NExtT Friend, ARTHUR STANLEY, v. 
THE TOWN OF SMITHFIELD. 


(Filed 17 March, 19387.) 


Electricity § 5—Injury from uninsulated wire 23 feet above ground held 
not foreseeable. 

A complaint alleging that plaintiff, an eleven-year-old boy, was injured 
when he accidentally threw a small wire attached to an improvised spool 
across a heavily charged, uninsulated electric wire suspended approxi- 
mately 23 feet above the ground on a main public highway, is held not to 
state a cause of action. 


AppraL by plaintiff from Cranmer, J., at September Term, 1936, of 
Jounston, Affirmed. 

This is an action for actionable negligence, brought by plaintiff 
against defendant, alleging damage. The defendant demurred to the 
complaint. 

The court below rendered the following judgment: “This cause com- 
ing on regularly to be heard before his Honor, E. H. Cranmer, Judge 
presiding, and the defendant having filed a demurrer herein contending 
that the complaint upon its face does not state facts suficient to consti- 
tute a cause of action, and the same being heard upon said demurrer, 
and the court being of the opinion that the complaint does not state a 
cause of action against the defendant, and so holding: It is therefore 
ordered and adjudged by the court that said demurrer be and the same 
is hereby sustained, and that this cause be and the same is hereby dis- 


missed, 
E. H. Cranmer, Judge Presiding.” 


To the foregoing judgment the plaintiff excepted, assigned error, and 
appealed to the Supreme Court. 


John A. Narron and Leon G. Stevens for plaintiff. 
Ward, Stancil & Ward for defendant. 


Per Curram. The question involved: ‘Does the complaint state a 
cause of action wherein it is alleged that a minor boy eleven years old 
suffered serious bodily injury from an electric current coursing through 
his body, while at play, on a main well-traveled public highway, when 
he accidentally threw a small wire attached to an improvised spool across 
the uninsulated electric wires of the defendant whereon 2300 volts of 
electricity were being transmitted and approximately twenty-three feet 
above the surface of the ground?” We think not. 
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The plaintiff cites many decisions in this State sustaming hability, 
but none go so far as the facts in the present cause. We think the court 
below correct in sustaining the demurrer of defendant. Parker v. h. f., 
169 N. C., 68. 

The judgment of the court below is 

Affirmed. 





CAROLINA MINERAL COMPANY v. W. W. YOUNG, ELLIS YOUNG, 
LANDON YOUNG, ano JOHN MILLER. 


(Yiled 17 March, 1987.) 


Reference § 9—Where additional findings of court are supported by evi- 
dence, the court’s judgment in accordance therewith will be affirmed. 


Upon appeal from the referee in a consent reference, the court amended 
the report of the referee by making additional findings of fact, confirming 
the findings of the referee not inconsistent with the court’s findings and by 
striking out a portion of the referee’s conclusions of law and substituting 
other conclusions of law therefor. Appellant excepted to the judgment 
approving the referee’s judgment, and to the court’s failure to sustain 
appellant’s exceptions, and to the court’s additional findings and to the 
striking out of part of the referee’s conclusions of law, and in refusing 
the motion to remand to the referee. Held: Under the court’s power to 
affirm, disaffirm, or modify the referee’s report, the court had the author- 
ity to make the modifications complained of. and the court’s additional 
findings of fact being supported by evidence, the judgment in accord with 
the findings is affirmed. 


AppEat by plaintiff from Clement, J., at July Term, 1936, of Mitcu- 
ELL. .\fhirmed. 

This is an action brought by plaintiff against defendants to recover a 
certain specified amount of money and penalty. The prayer is: “Plain- 
tiff prays judgment against the defendants in the sum of $104.00 as 
double the market value of feldspar wrongfully and willfully taken and 
carried away, as alleged; and for judgment in the further sum of 
$500.00 as punitive damages for the wrongful and willful acts of said 
defendants, as alleged; and as provided by C. S., 6927, together with 
the costs of this action.” 

Plaintiff obtained a restraining order and, by consent, this was con- 
tinued to the hearing. <At July Term, 1932, by consent, the matter was 
referred to W. C. Berry, Esq., “and he is hereby appointed referee in 
this cause and is directed to hear the evidence of the parties, find the 
facts thereupon, state his conclusions of law, and report his findings of 
fact and conclusions of law to this court before its next term for further 
order, etc., according to the course and practice of the courts.” 
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The referee, at July Term, 19385, filed his report and set forth his 
findings of fact and conclusions of law. The plaintiff and defendants 
excepted to the referee’s report. The court below rendered the follow- 
ing judgment: “This cause coming on to be heard before the undersigned 
judge of the Superior Court at the July Term, 1936, of Mitchell County 
Superior Court, on the exceptions filed to the report of the referee in 
the above entitled matter, the court, after hearing the matter, counsel 
for plaintiff and defendants being present, amends the report of the 
referee as follows: ‘Findings of fact. The court finds as a fact that 
G. E. Young is the same person as Ellis Young; that on 12 September, 
1916, G. E, Young and wife, E. M. Young, conveyed one-half interest 
of the mineral interests in the land described in the pleadings in this 
cause to W. W. Young, which deed is recorded in Book 71, page 150, 
and filed 8 April, 1918, and that at a later date, to wit, 19 September, 
1928, W. W. Young and wife conveyed by deed mineral interests, mining 
and dumping rights to the plaintiff, the Carolina Mineral Company, 
which deed is filed 8 October, 1928, in Deed Book 86, paze 219; that the 
said Ellis Young (the same person as G. E. Young) owns at this time a 
one-half interest in the mineral rights in the said land; that the other 
findings of fact as found by the referee in his report not inconsistent 
with the above findings are affirmed and approved.’ That paragraph 
one of the conclusions of law in said referee’s report 1s amended as fol- 
lows: By striking out the portion of said referee’s repcrt as to conclu- 
sions of law as shown on page 2, beginning with: “That the plaintiff is 
entitled to judgment against the defendants W. W. Young and John 
Miller for the costs of this action, to be taxed by the clerk,’ and inserting 
the following: ‘That the plaintiff is entitled to judgment against John 
Miller for the sum of $9.00 and for the costs of this action, to be taxed 
by the clerk.’ The court is unable to find from the evidence that W. W. 
Young has taken from the land any feldspar of value, the evidence 
showing that some feldspar was taken, but no evidence as to the amount. 
The court allows the referee, W. C. Berry, the sum cf $100.00, said 
amount to be paid one-half by the plaintiff and one-half by John Miller. 
That Miss Margaret Ragland is allowed the sum of $25.00 for steno- 
graphic work, to be taxed one-half against the plaintiff and one-half 
against John Miller. 

J. H. Crement, Judge Presiding.” 


The plaintiff excepted and assigned error to the judgment of the court 
and to the facts found therein, excepted to the judgment of the court 
approving the referee’s judgment, and appealed to the supreme Court. 
Also, “To the ruling of his Honor in failing to sustain plaintiff’s excep- 
tions to the referee’s report and motion to remand for causes set forth 
in said exceptions; and to his Honor’s findings of fact (or conclusions 
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of law) wherein he finds that Ellis (or G. E.) Young owns at this time 
one-half interest in the mineral rights to said land. And in striking 
from the referee’s conclusions of law the following: ‘That plaintiff 1s 
entitled to judgment against the defendants W. W. Young and John 
Miller for costs of this action, to be taxed by the clerk.’ And in finding 
that the feldspar admitted to have been taken from the premises by 
W. W. Young was without value; and in failing to adjudge or tax 
W. W. Young with the costs; and in failing to find (or to remand the 
cause for the referee to find) the amount actually paid to the referee, 
stenographer, and other costs.” 


J.W. Ragland for plaintiff. 
Charles Hutchins for defendants. 


Per Curtam. A Superior Court judge may affirm, disafirm, or mod- 
ify report of referee in compulsory reference as well as in consent ref- 
erence. First Sec. Trust Co. v. Lentz, 196 N. C., 398, 145 8. E., 776; 
Anderson v. McRae, ante, 197. 

“Speaking to the subject in Dumas v. Morrison, 175 N. C., 481, 99 
S. E., 775, Walker, J., delivering the opinion of the Court and pointing 
out the difference between the duties of the trial court and the appellate 
court in dealing with exceptions to reports of referees, said: ‘It must be 
remembered that a judge of the Superior Court in reviewing a referee’s 
report is not confined to the question whether there is any evidence to 
support his findings of fact, but he may also decide that while there is 
some such evidence, it does not preponderate in favor of the plaintiff, 
and thus find the facts contrary to those reported by the referee. ‘The 
rule is otherwise in this court when a referee’s report is under considera- 
tion. We do not review the judge’s findings, if there is any evidence to 
support them, and do not pass upon the weight of the evidence.” An- 
derson v. McRae, supra, pp. 198-9. 

In Mills v. Realty Co., 196 N. C., 223 (225), we find: “C. 8., 578, 
empowers a trial judge to ‘review the report and set aside, modify, or 
confirm it in whole or in part,’ ete. Thus supervisory power 1s broad 
and comprehensive. Dumas v. Morrison, 175 N. C., 4381, 95 8. E., 775. 
In the exercise of the power the trial judge may recommit the report for 
the correction of errors and irregularities, or for more definite statement 
of facts or conclusions of law, and such order recommitting the report 
for such purpose is not appealable. Commissioners v. Magnin, 85 
N.C., 115; Lutz v. Cline, 89 N. C., 186; S. v. Jackson, 183 N. C., 695, 
110 8S. E., 593; Coleman v. McCullough, 190 N. C., 590, 180 S. E., 508.” 

We think that there was evidence to support the findings of fact by 
the court below; therefore the judgment in the court below 1s 

Afhrmed. 
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HorTon v. HORTON. 


EDDIE HORTON (WIpowER); J. L. HORTON anp Wirt, ELDRIE HOR- 
TON; RAY HORTON; P. 8S. HORTON anp Wirt, CARRIE JANE HOR- 
TON; THEODORE R. HORTON anp Wire, VERA HORTON; EDDIE 
HORTON, Guarpian oF MARY LEE HORTON; JESSE W. HORTON, 
AND MAY BELL HORTON, v. W. W. HORTON, 


(Filed 17 March, 1937.) 


Jury § 5— 


Where the record does not show what admissions, if any, were made on 
the hearing, the decision of the court on a controverted issue raised by 
the pleadings, without the introduction of evidence, ir. the absence of 
waiver of jury trial or agreement as to facts, will be held for error. 


APPEAL by defendant from Cranmer, J., at September Term, 1936, of 
Harnett. Error and remanded. 

Plaintiffs alleged that defendant had agreed, in consideration of the 
conveyance to him by the plaintiffs of their equity of redemption in 
described lands, to pay off the mortgage debt thereon and hold the lands 
subject to their option to repurchase upon repayment to him of the debt, 
interest, and taxes, within three years; and plaintiffs further alleged 
that within the time limited, plaintiffs had tendered the amount to the 
defendant who refused to convey. Defendant in his answer admitted 
that he made an agreement substantially as alleged, but specifically 
denied that any tender of repayment of the debt and interest was made 
to him within the time limited or at any time. 

The court, upon consideration of the pleadings and “upon the admis- 
sions of the parties,” found as a fact that within two years the money 
advanced by defendant to pay off the mortgage, interest, and taxes, was 
tendered to the defendant, and thereupon adjudged that equity raised a 
constructive trust, and that defendant held the land as trustee for the 
plaintiffs, and directed that he reconvey said lands to thern upon the pay- 
ment of the amounts advanced by him. 

Defendant appealed. 


Wm. B. Oliver and J. Elsie Webb for plaintiffs. 
J.C. Sedberry for defendant. 


Per CurtaM. The record does not disclose what admissions, if any, 
were made at the hearing in the court below, and there being no waiver 
of jury trial or agreement as to facts nor evidence offered, the court was 
without power to decide a controverted issue of fact raised by the plead- 
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ings. Doubtless the effort to end an unseemly controversy between 
members of the same family led the learned judge into error. 

The case must be remanded for the proper determination of the ma- 
terial issues. 

Error and remanded. 








MRS. R. A. HALL y. WILLIE G. BOYKIN Et At, 
(Filed 17 March, 1937.) 


Bills and Notes § 27-——Plaintiff must show ownership of note sued on, and 
directed verdict for her without introduction of evidence by her is 
error. 


In an action on a note and to foreclose mortgage security plaintiff 
alleged that she was the owner of the note executed by one defendant to 
the other. The payee named in the note denied the allegation of owner- 
ship, and, upon the court’s erroneous ruling that the burden was on him, 
proffered evidence, which was excluded, that he was the owner of the 
note. The court thereupon directed a verdict for plaintiff without the 
introduction of evidence by her. Held: Defendant’s exception to the 
directed verdict is well taken. 


Apprar by defendant J. W. Boyett from Cranmer, J., at September 
Term, 1936, of JoHNSTON. 

Civil action to recover on promissory note and to foreclose mortgage 
security. 

Plaintiff alleges that she is the owner and holder of a note for $552.50, 
executed by Willie G. Boykin to J. W. Boyette on 1 December, 1929, 
payable 1 January, 1931, and secured by mortgage, which allegation is 
denied in the answer of J. W. Boyette. 

When the pleadings were read, the court ruled that the burden of 
proof was on the defendant; whereupon, the defendant Boyette proffered 
testimony to the effect that he was the owner of the “Boykin note and 
mortgage described in the pleadings,” which was excluded. Exception. 

From a directed verdict and judgment for plaintiff, the defendant 
Boyette appeals, assigning errors. 


Abell & Shepard for plaintiff, appellee. 
Parker & Lee for defendant Boyette, appellant. 


Per CurramM. The exception to the directed verdict is well taken. 
Plaintiff offered no evidence under the court’s ruling, which was erro- 
neous, and the verdict is unsupported by the record. Hayes v. Green, 
187 N. C., 776, 123 S. E., 7; Bank v. School Committee, 121 N. C., 107, 
28 S. E., 184. 

New trial. 
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BOSEMAN Vv. INSURANCE Co, 


ANNIE H. BOSEMAN vy. OHIO STATE LIFE INSURANCE COMPANY. 
(Filed 17 March, 19387.) 


Insurance § 30c—Where nonpayment of premium to insurer’s agent in 
accordance with agreement is caused by termination of agent’s employ- 
ment without notice to insured, insurer may not declare forfeiture. 


Evidence that insured made an agreement with insurer’s agent that 
the agent would collect the monthly premium from insured’s employer on 
the due date, and that the employer was ready, able, and willing to make 
the payment, but that the agent did not call as agreed because of the 
termination of his employment with insurer prior thereto, and that insurer 
gave no notice to insured or his employer that it would require payment 
direct to it or to its suecessor agent, is held sufficient to be submitted to 
the jury on the question of payment of the premium in the beneficiary’s 
action on the policy after the death of insured during the month for 
which such payment would have kept the policy in force. 


APPEAL by defendant from Harris, J., at November Term, 1936, of 
Harirax. No error. 

This is an action to recover on a policy of insurance issued by the 
defendant on the life of Aubrey H. Boseman, who died on 21 October, 
1935. 

The policy was issued on 26 March, 1935. The prem:ums were pay- 
able on the first day of each month and on the payment of each monthly 
premium the policy was continued in force for the succeeding month. 

It was admitted by the defendant that the plaintiff as beneficiary of 
the policy is entitled to recover of the defendant the sura of $600.00 if 
the policy was in force at the death of the insured on 21 October, 1935. 

The issue submitted to the jury was answered as follows: 

“Was policy No. 67113 in force at the time of the death of Aubrey H. 
Boseman? Answer: ‘Yes.’ ” 

From judgment that plaintiff recover of defendant the sum of $600.00 
with interest from 23 October, 1935, and the costs of the action, the de- 
fendant appealed to the Supreme Court, assigning as error the refusal 
of the trial court to allow its motion for judgment as of nonsuit at the 
close of all the evidence, and the peremptory instruction of the court to 
the jury. 


No counsel for plaintiff. 
Battle & Winslow for defendant. 


Per Curram. It is admitted by the defendant that all the evidence at 
the trial of this action showed that the policy sued on was in force from 
the date of its issuance to 1 October, 19385. The defendant contends that 
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there was no evidence tending to show that the premium due on the pol- 
icy on 1 October, 1935, was paid by the insured, and for that reason, 
under its terms, the policy was not in force at the death of the insured 
on 21 October, 1935. This contention cannot be sustained. 

All the evidence showed that in accordance with the instructions of a 
general agent of the defendant, approved by the defendant, the insured 
had made arrangements with his employer for the payment of the 
premium due on 1 October, 1935, and that on that day the employer was 
ready, willing, and able to pay the premium. The agent of the defend- 
ant who had theretofore collected the monthly premiums due on the 
policy, failed to call on the employer on 1 October, 1935. This agent 
left the employment of the defendant during the month of September, 
1935. Neither the agent nor the defendant notified the insured or his 
employer that the said agent had left the employment of the defendant, 
or that the insured would be required to pay the premium due on 1 Oc- 
tober, 1935, direct to the defendant or to the successor of the agent who 
had theretofore collected the monthly premiums. The employer of the 
insured testified that he had in hand on 1 October, 1935, the money to 
pay the premium due on that day, and would have paid the premium if 
the agent of the defendant had called for the money, in accordance with 
the arrangement made with him by the insured and the agent of the 
defendant. 

In Lindley v. Ins. Co., 209 N. C., 116, 182 S. E., 716, the renewal 
premium required to keep the policy in force was not paid or tendered 
to the defendant until after the death of the insured. It was held that 
the plaintiff could not recover on the policy for the reason that it was 
not in force at the death of the insured. In the instant ease, all the 
evidence showed that the premium due on 1 October, 1985, was paid by 
the insured in accordance with the instructions of the defendant. The 
eases are distinguishable. 

The judgment in the instant case is affirmed. 

No error. 





H. M. BEASLEY v. HENRY EDWARDS. 


(Filed 17 March, 19387.) 


Animals § 2— 


Where a party lawfully impounds a sow, sells same under provisions 
of a recorder’s judgment, and pays himself his lawful fees for impounding 
the sow and his damages caused by the sow, and pays to the owner the 
amount due him out of the purchase price, C. S8., 1850, 1851, the owner 
may not complain. 
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AppEAL by plaintiff from Cranmer, J., at September Term, 1936, of 
Jounston. Affirmed. 

This is an action to recover possession of a red sow, described in the 
complaint. 

From judgment on the pleadings and on admissions at the trial, dis- 
missing the action, the plaintiff appealed to the Supreme Court, assign- 
ing error in the judgment. 


Otis L. Duncan, Parker & Lee for plaintiff. 
A. M. Noble for defendant. 


Per Curtam. It appears from allegations in the complaint which 
are admitted in the answer that on or about 1 November, 1935, the de- 
fendant lawfully impounded one red sow, which was owned by the plain- 
tiff, and held the said sow in his possession until his lawful fees and 
damages caused by the sow were paid by the plaintiff. C.8., 1850. 

It was admitted at the trial that since the commencement of the ac- 
tion, the defendant has sold the sow, as authorized by a judgment of the 
recorder’s court of Johnston County, and out of the proceeds of said 
sale has paid to himself his lawful fees for impounding tke said sow, and 
his damages caused by the sow. Plaintiff now has the sow in his posses- 
sion, and defendant has paid to plaintiff the amount due him out of the 
purchase price at the sale. C. S., 1851. 

There is no error in the judgment dismissing the action. It is 

Affirmed. 





MARY HESSIE BYRD anp OtTrrEerRs vy. J. M. MYERS. 
(Filed 17 March, 1937.) 


Deeds § 12—Deed held to have made valid exception to conveyance of 
part of the land described therein by metes and bounds. 
Deed to defendant described the land conveyed by metes and bounds 
less 144 acre that H. “holds her life time rite in.” Therenfter the deed of 
a life estate to H. in the 4% acre, describing same by metes and bounds, 
was recorded. Held: The 14 acre was excepted from the land conveyed to 
defendant, and upon the death of H. the land reverts to the heirs of the 
grantor, subject to the dower rights of his widow. 


ApvpraL by defendant from Clement, J., at December Term, 1936, of 
Yapxrin. Affirmed. 

This is an action to recover possession of a lot or parcel of land con- 
taining one-fourth of an acre, more or less, and described in the com- 
plaint by metes and bounds. 
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At the trial the plaintiffs and the defendant filed with the court a 
statement of facts agreed. The action was heard upon this statement. 

On the facts agreed the court was of opinion that the plaintiffs are 
the owners and are entitled to the immediate possession of the land de- 
scribed in the complaint, and so adjudged. The defendant appealed to 
the Supreme Court, assigning error in the judgment. 


Avalon EF. Hall for plaintrffs. 
W. M. Allen for defendant. 


Per Curiam. The plaintiffs are the widow and heirs at law of W. D. 
Adams, deceased. 

On 20 March, 1918, W. D. Adams and his wife executed and de- 
livered to the defendant J. M. Myers a deed by which they conveyed to 
the defendant a tract of land described in said deed by metes and 
bounds, containing 46 acres, “less 14 acre that Clara Holleman holds her 
life time rite in.” This deed was duly recorded in the office of the 
register of deeds of Yadkin County. 

On 20 August, 1914, W. D. Adams and his wife executed and de- 
livered to Clara Holleman a deed by which they conveyed to her a lot or 
parcel of land, containing one-fourth of an acre, and described in said 
deed by metes and bounds. This lot or parcel of land is ineluded within 
the description of the 46-acre tract contained in the deed from W. D. 
Adams and wife to the defendant. Clara Holleman is dead. The deed 
to her was not recorded until after the execution of the deed from W. D. 
Adams and wife to the defendant. 

The court was of opinion that the lot or parcel of land described in 
the deed from W. D. Adams and wife to Clara Holleman was not con- 
veyed to the defendant by the deed to him executed by W. D. Adams 
and wife, but that the title to said lot or parcel of land remained in the 
grantor, W. D, Adams, subject to the life estate of Clara Holleman, 
and that at her death the said lot or parcel of Jand descended to the 
plaintiffs as his heirs at law, subject to the dower right of the plaintiff, 
his widow. 

The judgment in accordance with this opinion is affirmed. See 
Fisher v. Mining Co., 97 N. C., 95. In the opinion in that case it is 
said: “Where a grantor makes a valid exception in a deed, the thing 
excepted remains the property of the grantor or his heirs.” 


Affirmed. 
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ROBERT S. BURLESON v. J. F. SNIPES, Trapine as J. F. SNIPES MOTOR 
COMPANY, anv C. I. T. CORPORATION. 


(Filed 17 March, 1937.) 


Removal of Causes § 4a—Complaint held to show separable controversy, 
and nonresident’s petition for removal was properly granted. 


A complaint alleging that plaintiff purchaser gave the seller a title 
retaining contract. to which the certificate of title was attached, for 
balance due on the purchase price of the truck, that the contract was sold 
and assigned to a nonresident. who failed and refused to surrender the 
certificate of title upon the completion of the payment of the purchase 
price, is held to show a separable controversy, and the nonresident’s peti- 
tion to remove was properly granted. 


ApreaL by plaintiff from judgment rendered by Rousseau, J/., 15 
January, 1937, Avery County. Affirmed. 

Petition by defendant C. I. T. Corporation, a West Virginia corpora- 
tion, for removal of the cause of action as to it to the District Court of 
the United States for the Western District of North Carolina, on the 
ground of separable controversy involving more than three thousand 
dollars, heard upon appeal from the clerk, who had denied removal. 
Proper bond was filed. 

The judge below reversed the ruling of the clerk, adjudging that peti- 
tioner was entitled to remove. 

Plaintiff appealed. 


J. V. Bowers and Charles Hughes for plaintrff. 
Harkins, Van Winkle & Walton for defendant. 


Per Curram. It has been uniformly held by this court that the right 
of removal of a cause from a state court to the United States Court on 
the ground of separable controversy must be determined by the facts set 
forth in the complaint. Zimber Co. v. Ins. Co., 190 N. C., 801; Hughes 
v. R. R., 210 N. C., 730; Rucker v. Snider Bros., 210 N. C., 777. In 
the instant case the complaint alleges a cause of action against the resi- 
dent defendant Snipes and the petitioner for damages for failure to sur- 
render an automobile title certificate. The plaintiff elleges that this 
certificate had been attached to a title retention contract given by him to 
defendant Snipes to secure the balance due upon the purchase of a motor 
truck, and that the defendant Snipes sold and assigned said title reten- 
tion contract, with the certificate attached, to the defendant C. I. T. 
Corporation; and that upon payment of the balance due on his debt to 
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the C. I. T. Corporation the latter wrongfully failed and refused to sur- 
render to the plaintiff the title certificate, causing substantial damage to 
him. 

It is manifest that plaintiff has alleged as to the petitioner a cause of 
action independent and distinct from the resident defendant, and that 
the petitioner is entitled to have same removed to the United States 
Court. Brown v. fh. R., 204 N. C., 25; Crisp v. Fibre Co., 193 N. C., 
77; Tember Co. v. Ins. Co., supra. 

The judgment below is 

Affirmed, 





MORGAN P. BODIE v. B. C. HORN. 


(Filed 17 March, 1937.) 


Contracts § 7d— 


A contract for “cotton futures” in which no actual delivery is intended 
or contemplated is void and no action may be maintained thereon. 


AppEaL by plaintiff from Sink, J., at September Term, 1936, of 
RUTHERFORD. 

Civil action to recover balance alleged to be due on certain “cotton 
contracts” purchased by plaintiff from defendant ‘‘on call” and “closed 
out” when plaintiff failed to “put up sufficient margin to protect said 
contracts.” 

Demurrer interposed on the ground that the complaint does not state 
facts sufficient to constitute a cause of action. Demurrer sustained. 
Plaintiff appeals. 


B. T. Jones, Jr., for plaintiff, appellant. 
T. J. Moss for defendant, appellee. 


Per Curtam. The basis of the judgment is that the transactions 
alleged in the complaint are denominated “futures,” no actual delivery 
of the articles sold being intended or contemplated, and therefore de- 
clared illegal by C. S., 2144. Orris Bros. & Co. v. Holt-Morgan Mills, 
173 N. C., 2381, 91 8. E., 948. It is also observed that the complaint 
contains no allegation of a promise to pay on the part of the defendant, 
which, perhaps, the plaintiff assumed the law would imply. However, 
in all events, the judgment sustaining the demurrer would seem to be 
correct. 


Affirmed. 
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ZACK HARPER, ADMINISTRATOR OF EMMETT C. HARPER, DECEASED, Y. 


SEABOARD AIR LINE RAILWAY CoO., INC., ann L. R. POWELL, JR., 
AND HENRY W. ANDERSON, RECEIVERS FoR SEABOARD AIR LINE 
RAILWAY CO., INC., anp HAYWOOD SMITH. 


(Filed 7 April, 1937.) 


1. Process § 4b—Service on agent of receivers of insolvent corporation 


held not service on the corporation. 


The court found, upon defendant corporation’s motion to dismiss for 
want of service, that the corporation was in receivership at the time the 
action was instituted, that personal service was had on the agent of the 
receivers, but that the agent had at no time been an agent of the corpora- 
tion since its receivership, although he had been an agent of the corpora- 
tion prior thereto. Held: The facts found support the judgment dismiss- 
ing the action as to the corporation on the ground that no service had 
been had upon it. 


2. Trial § 22— 


Upon motion to nonsuit, the evidence which makes for plaintiff’s claim, 
or tends to support his cause of action, is to be taken in its light most 
favorable to plaintiff, and he is entitled to every reasonable intendment 
thereon and every reasonable inference therefrom. C. 8., 567. 


8. Automobiles § 20b—Evidence held for jury on contention that intestate 


and driver were not engaged in joint enterprise, 

Evidence that the owner of a truck engaged in hauling merchandise for 
hire permitted customers hauling tobacco to ride on the truck to market 
without extra charge, and that plaintiff’s intestate was so riding on the 
truck on the way to market and that at the time the truck was driven by 
the owner’s employee, who was authorized to collect the transportation 
charges from the owners of the tobacco, is held plenary to be submitted 
to the jury on plaintiff’s contention that his intestate was not engaged in 
a joint enterprise with the driver of the truck, and that therefore the 
negligence of the driver would not be imputed to him. 


4, Automobiles § 21: Negligence § 6—Passenger on truck may hold all 


parties liable whose negligence was concurring proximate cause of 
injury. 

In an action against the driver of a truck and the receivers of a rail- 
road company by the administrator of a passenger on the truck to recover 
for intestate’s death in a collision, plaintiff may not recover of the receiv- 
ers if the driver’s negligence was the sole proximate cause of the injury, 
but where the driver’s negligence is not imputed to intestate, plaintiff may 
recover of the receivers, if their agents operating the train were guilty of 
negligence which, in any degree, was a concurring proximate cause of the 
injury, since the negligence of one tort-feasor will not exonerate other 
tort-feasors. 


5. Railroads § 9—Evidence held competent on question of whether cross- 


ing was so dangerous that railroad should have maintained safety 
devices. 

Evidence that a railroad company maintained no gates or electric 
warning signals or watchman at a crossing within the limits of an incor- 
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porated town, together with evidence that the crossing was partially 
obstructed by houses and buildings and tall weeds, and that the crossing 
was much used by pedestrians and vehicles, is competent on the question 
of whether the crossing was so dangerous that the railroad company 
should have provided such safety devices in the exercise of due care. 


6. Same—Evidence that railroad’s negligence concurred in proximately 
causing accident at. crossing held sufficient in guest’s action. 


The evidence tended to show that a railroad company’s motor train 
approached a much used crossing in an incorporated town at an excessive 
speed without giving any warning signal, that the driver of a truck 
approaching the crossing at twenty miles per hour, with his vision of the 
crossing partially obstructed, did not see the motor train until within 
about ten feet of the track, at which time the whistle blew, that the 
driver put on brakes but was unable to stop the truck before it ran into 
the side of the front part of the train, with evidence that no watehman 
or warning devices were maintained at the crossing, and that the horn or 
whistle on the motor train was similar to that on large trucks or auto- 
mobiles and unlike the whistle on a steam locomotive, is held sufficient to 
be submitted to the jury, in an action against the receivers of the railroad 
company by the administrator of a passenger on the truck who was killed 
in the collision, on the issue of whether the receivers’ agents were guilty 
of negligence which was a concurring proximate cause of the accident, 
the negligence of the driver of the truck not being imputed to plaintiff’s 
intestate. 


APPEAL by plaintiff from Spears, J., at September Term, 1936, of 
Lenore. Affirmed on plaintiff’s appeal as to railway company; reversed 
on plaintiff’s appeal as to receivers. 

This is an action for actionable negligence, brought by Zack Harper, 
administrator of Emmett C. Harper, deceased, against defendants for 
killing his intestate at a railroad crossing, alleging damage. The com- 
plaint alleges in detail a cause of action against the defendants. The 
defendants (except Haywood Smith, who filed no answer) denied the 
material allegations of the complaint in regard to negligence, and set up 
the plea of contributory negligence. The defendants also entered a 
special appearance and moved that action against Seaboard .\ir Line 
Railway Co., Inc., be dismissed on account of lack of service. The facts 
and law applicable will be set forth in the opinion. 


JS. Manning, Wallace & White, and J. A. Jones for plaintiff. 
Fiouse & Rouse and Varser, McIntyre & Henry for defendants. 


CrarKson, J. In regard to the action against the defendant Seaboard 
Air Line Railway Co., Ine., the record discloses: “Upon the call of the 
case and before the Jury was impaneled, the Seaboard Air Line Railway 
Company, through counsel, entered a special appearance and moved to 
dismiss the action as to it, for that said Seaboard Air Line Railway 
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Company, a corporation, was in receivership, and no service of summons 
had been made upon it. Evidence was taken on said motion as appears 
in the record. The motion was allowed and judgment entered, to which 
sald judgment plaintiff excepted, assigned error, and appealed to the 
Supreme Court.” 

The judgment in the court below was as follows: “This cause coming 
on to be heard before his Honor, Marshall T. Spears, Judge presiding, 
and at the reading of the pleadings the Seaboard Air Line Railway 
Company, a corporation, through counsel entered special appearance 
and moved to strike out the return of service herein in s9 far as it pur- 
ported to relate to it, on the ground that H. D. Wocd, upon whom 
service appeared to have been made, was not in fact at the time of said 
service the agent of the Seaboard ir Line Railway Company, a corpo- 
ration. The court heard the testimony offered on behalf of said motion 
(none being offered contra) and therefrom finds facts as follows: (1) 
That the Seaboard Air Line Railway Company, a corporation, was on 
23 December, 1930, placed in a receivership by decree of the District 
Court of the United States for the Eastern District of Virginia, Norfolk 
Division, in a certain equity cause therein pending, entitled ‘Bethlehem 
Steel Company tv. Seaboard Air Line Railway Company,’ and that all 
of the property of the said Seaboard Air Line Railway Company has 
been operated since said date by the receivers thereof, who had employed 
all the agents that had been in charge of any of the operations thereof 
since said date. (2) That H. D. Wood was on 23 December, 1930, 
employed by said receivers as agent for said receivers at Raleigh, N. C., 
and was prior to said date agent of the Seaboard Air Line Railway 
Company, and that the said H. D. Wood has since said date continuously 
been in the employment of the said receivers, and has not at any time 
since 28 December, 1980, been in the employ of the Seaboard Air Line 
Railway Company, a corporation, In any capacity waatsoever. (3) 
That service of summons herein has not been made on the Seaboard Air 
Line Railway Company, a corporation. Now, therefore, it is ordered 
that service of summons appearing herein, in so far as -t relates to the 
Seaboard Air Line Railway Company, a corporation, is stricken out, 
and this action is dismissed as to the said Seaboard Air Line Railway 
Company, a corporation, and to this ruling the plaintiff excepts. 
Marshall T. Spears, Judge presiding.” 

The exception and assignment of error made by plaintiff is to the 
judgment. The question: Are the facts found sufficient to support the 
judgment? We think so. In fact, there is no evidence that H. D. Wood, 
at the time he was served with summons, was the agent of the Seaboard 
Air Line Railway Company, Inc. He was agent alone of the defendant 
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receivers. The cases cited by plaintiff are not applicable to the factual 
situation here presented. 

At the close of plaintiff’s evidence, the defendant receivers made a 
motion in the court below for judgment as in case of nonsuit. C.5., 
567. The court below sustained the motion, and in this we think there 
was error. The evidence which makes for plaintiff’s claim, or tends to 
support his eause of action, is to be taken in its most favorable light 
for the plaintiff, and he is entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonable inference to be 
drawn therefrom. 

The evidence on the part of plaintiff was to the effect that J. R. 
Davenport lived in Deep Run section of Lenoir County, N. C., and 
owned a Chevrolet truck (doors with glass in them—closed cab), which 
he used for hauling, and had a license to use it for hauling for hire. 
Part of the time since 1933 he hauled tobaeco from the community to 
the various markets. He charged each party whose tobacco he hauled 
75¢ per hundred pounds, and the arrangement was that the person who 
had tobacco hauled could ride on the truck to the market. The truck 
had a body 121% feet long and 5 to 51% feet wide, spread out over the 
wheels, and those who could not get in the cab would ride behind. No 
charge was made for riding. On the morning of 22 August, 1933, 
Haywood Smith, who was the employee of J. R. Davenport, had the 
truck turned over to him by Davenport to drive. He was at the wheel 
and in the eab with him were Lewis and Furney Davenport. There 
were 5,474 pounds of tobaeco covered up on the truck belonging to 
different parties. Haywood Smith had the right to collect 75¢ per 
hundred pounds, which was charged for transporting the tobacco. Smith 
went to the different parties to get the respective loads. Those who did 
not go to the market had checks brought back and delivered to them. 
The truck was in good condition and had only been run 10 months—it 
was new when purchased. The tires were practically new, the brakes 
and mechanical condition were good. The truck had a double-wheel 
equipment on the rear. Haywood Smith was related by blood and mar- 
rlage to some of the parties who went along with their tobaceo, On the 
rear of the truck, where some of the parties who were riding on a bench 
sat, the pile of tobacco was 6 feet high between them and the cab. 
From the rear end of the pile of tobacco to the end of the truck was 
about 31% feet. Zeb Brown was standing off to the end of the bench— 
left-hand corner. On the bench were Emmett C. Harper, plaintiff’s 
intestate, and seven others. The parties were facing the direction 
which the truck was leaving. Of the twelve riding on the truck, nine 
were killed and the other three seriously injured. 
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The truck, with Haywood Smith driving, left Deep Run about 4:30 
in the morning, reaching Lumberton (112 miles away), about 8 :30 
o’clock. He drove through Lumberton, crossed the River Bridge and 
turned at a filling station to the left, going toward Fairmont (about 10 
miles south), and was driving the truck when the collision took place. 
The horn or whistle on the two-motor car, driven by defendant railroad, 
was similar to that on large trucks or automobiles and not like a whistle 
or bell on a steam engine. 

The evidence is plenary to be submitted to the jury that Haywood 
Smith, the employee of J. R. Davenport, owner of the truck for hire, 
was not engaged in a joint enterprise or joint venture with the plain- 
tiff’s intestate and others riding on the truck. 

It is well settled in this jurisdiction that negligence on the part of a 
driver of a car will not ordinarily be imputed to another occupant unless 
such other occupant is the owner of the car or has some kind of control 
over the driver. They must be engaged in a joint enterprise or joint 
venture. Automobile driver’s negligence is not, as a general rule, im- 
putable to a passenger or guest. Harwood v. R. R., 192 N. C., 27 (80); 
Albritton v. Hill, 190 N. C., 429 (481); Campbell v. RF. R., 201 N. C., 
102 (107); Sanders v. R. R., 201 N. C., 672 (676); Newman v. Coach 
Co., 205 N. C., 26 (28); Johnson v. KR. R., 205 N. C., 127 (183); Keller 
v. R. R., 205 N. C., 269 (278-9); Jernigan v. Jernigan, 207 N. C., 831 
(836-7). | 

It is the rule, also, that if the negligence of the driver is the sole 
proximate cause of the injury, the injured passenger or guest cannot 
recover. Moss v. Brown, 199 N. C., 189 (192). As to concurrent neghi- 
gence, the rule is stated in White v. Realty Co., 182 N. ©., 536 (537-8), 
thus: “Coneeding that McQuay, the owner and driver of the Ford 
machine, was negligent, as 1t is quite apparent from the evidence he 
was, yet this would not shield the defendant from suit if its negligence 
was also one of the proximate causes of the plaintiff’s injury. Crampton 
v. Ivie, 126 N. C., 894. There may be two or more proximate causes of 
an injury; and where this condition exists, and the party injured is free 
from fault, those responsible for the causes must answer in damages, 
each being lable for the whole damage instead of perm:tting the negh- 
gence of the one to exonerate the others. This would be so though the 
negligence of all concurred and contributed to the injury, because, with 
us, there is no contribution among joint tort-feasors. Wood v. Public 
Service Corp., 174 N. C., 697. In Harton v. Tel. Co., 141 N. C., 455, 
the following statement of the law 1s quoted with approval: ‘ “To show 
that other causes concurred in producing or contributing to the result 
complained of is no defense to an action for negligence. There is, 
indeed, no rule better settled in this present connection than that the 
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defendant’s negligence, in order to render him liable, need not be the 
sole cause of the plaintiff’s injuries. . . . When two efficient proximate 
causes contribute to an injury, if defendant’s negligent act brought about 
one of such causes he is liable.” ’ See, also, 21 A. & E. (2 Ed.), 495, and 
note.” Hinnant v. Power Co., 187 N. C., 288. 

The above principle has been recognized so long that 1t 1s not neces- 
sary to cite further authorities. It was recognized recently in Trust Co. 
rn R. R., 209 N. C., 304 (308), and Smith v. Sink, 210 N. C., 815 
Colt). 

The highway to Fairmont, about 175 yards from the point of the 
collision, forks and leaves No. 20 and goes on No. 70 to Fairmont. The 
surface of the road is asphalt. The highway runs practically north 
and south and the railroad east and west. In going to the point of the 
collision, the road is not level, but is shghtly elevated, going up to the 
railroad and then down. ‘The first building on the night of the highway 
is a church, and then on up to the railroad are some stores built close 
together—some three. Back of the church are a pine thicket and a few 
houses. Across the railroad is a store, and there is a road between the 
store and the railroad running parallel with it and five or six houses 
face on it. On the left side is a colored school building, about 150 feet 
from the railroad track. The grade crossing where the collision occurred 
is in the corporate limits of the town of Lumberton. The Fairmont 
road was the main traveled road which led from Lumberton to Fairmont. 
The tobacco market was open at the time and had been for a few weeks, 
and was a tobacco market for years. At this time of the year there was 
a lot of traffic, cars practically all the time on the road, especially early 
in the morning before the sales and late in the evening as people re- 
turned. Persons used the road as a street to walk over. A good many 
colored people used 1t—the section is inhabited mostly by colored people 
and the school was a colored school. Many trucks went through hauling 
tobacco towards Fairmont. Ran Evans’ store was about 100 feet from 
the railroad track on the right-hand side, the way the truck was being 
driven. As you approached the railroad on the right-hand side was a 
sign “R.R.” There were telegraph poles up and down the railroad. 
There were regular crossing signs with “Railroad Crossing” written on 
them, east and west. There are no North Carolina stop signs on either 
side, nor were there any gate, electric gongs, or lights, 

On the morning in question, when the wreck occurred, the train was 
going east towards Lumberton, the truck was going south towards Fair- 
mont, which put the engineer on the opposite side from that which the 
truck was approaching. Until the collision no whistle was blown or bell 
rung. The train had two cars and was not a steam engine; it was a 
motor car. The sound made by it was not as loud as that made by a 
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steam engine. It was running about 45 to 50 miles an hour. Haywood 
Smith, the driver of the truck, testified, in part: “I put the truck in 
second gear and made my turn and kept on up the road in second gear, 
and I saw a colored man waving at me, I was almost on him, I thought 
he was wanting to catch a ride to Fairmont, during the time I was begin- 
ning to pass or passing this colored man waving, I changed my gears 
from second to high and had not been but just a little ways before I 
happened to see the train coming right in front of m3, saw it right 
through the windshield when I first saw the train, and the whistle began 
to blow as I saw it. Up to that moment no whistle had blown or a bell 
rung. The train was almost on the road when I saw it. It was approach- 
ing from my right, going east. I could not say whether I saw the train 
before I heard the whistle, but as I saw the train through the windshield 
I heard the whistle blowing. At that time I was within 8 or 10 feet 
of the track over which the train was passing. I put on all the brakes 
I had and tried to prevent going into it but I didn’t have brakes enough 
to stop it. The truck and train came in contact with each other some- 
where about the front of the front car (about the No. 2002 on the train 
and 20 feet from the front), I struck the front car. I don’t know how 
close to the front of it. I did not see the train afterwards. J saw the 
train about 250 yards down the railroad track, but didn’t see it at close-. 
up view. The train was traveling at a fast rate of speed. 45 to 50 miles 
per hour, I would say. I was traveling about 20 miles per hour just 
before I saw it. I was knocked unconscious for a while. When I re- 
gained consciousness I was still in the truck. The truck was knocked off 
the road, just off the pavement, the hind wheels were stil] on the edge of 
the road and the front end was off of it. The rear wheels were on the 
shoulder part of the road. Emmett C. Harper was lying on the paved 
road, close to the side of the railroad. He was dead. He was lying 
pretty close to the railroad on the hard surfaced paved portion of the 
highway. Up to the moment when I saw the train and heard the 
whistle, I didn’t know there was a railroad track there. I don’t remem- 
ber seeing any. JI had driven over that road once before in the night- 
time in 1931, two years before this. I lived in the Deep Run section. 
I was not familiar with conditions existing there, and knew nothing 
about the general conditions there around Lumberton where this wreck 
happened. On one side of the cab the glass was rolled up and the other 
side lacked about 8 or 10 inches being rolled up to the top. That was 
on the left-hand side that the window was down about § or 10 inches, 
on the side that I was sitting on as I was driving. . . . Going from 
the filling station where I turned to my left off of No. 20 and on to the 
Fairmont road, before you could see the T-iron that crosses the paved 
road, you have to be close to it to see it on the paved road. There was 
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not any gate or other similar structure at this crossing that let up and 
down when the train passed. There was not any watchman there either. 
There were no electric gongs or lights.” Sitting in the truck, Haywood 
Smith’s vision was about the same as that of a person standing on the 
ground. 

Emmett C. Taylor testified, in part: “From the last building up to 
the railroad (Ran Evans’ oie) there was a growth of weeds, I would 
say that they came kinder around the embankment of the iiehe ay and 
would extend about half the distance from the store to the railroad. 
They were small weeds that went clean on close to the railroad, but those 
were not so tall. - Those extending from near the store to about half the 
distance to the railroad would be something near my height, 1 would 
say; I would say something about like 5 feet is the best of my 1mpres- 
sion. The county road is on a fill and the railroad is likewise on a fill. 
I made an observation of where the railroad crossed the pavement at 
this point. The pavement was right up to the rail of the track, about 
the same height as the rail. . . . You would have to be near by, 
maybe within 10 feet of the railroad, before you could see the T-iron. 

The fill as it goes up to the railroad and the fill as it goes up to the 
highway, I would say, is some 6 or 8 feet. They are both on a grade. 
The highway slopes shghtly up to the railroad.” 

In Blum v. R. h., 187 N. C., 640 (647-8), it 1s stated: “There was 
error against the plaintiff in giving this instruction that the jury should 
not consider it negligence that the defendants did not maintain auto- 
matic gong or other safety device at the crossing in question, and in- 
structing them not to consider the absence of such a gong or other safety 
device in passing upon the first issue. This was a matter for the jury 
upon the evidence. In Dudley v. Rh. h., 180 N. C., 34, this Court said: 
‘It was not error for the court to permit the plaintiffs to offer evidence 
that there was no automatic alarm or gates at the crossing, and the court 
properly left to the jury to say, upon all the attendant circumstances, 
whether the railroad company was negligent in not erecting gates. It 
was Incumbent upon the defendant to take such reasonable precautions 
as were necessary to the safety of travelers at public crossings. 22 
Rk. C. L., 988. This was a question of fact for the jury.’ ” 

In Afoseley v. RK. L., 197 N. C., 628 (638), it 1s written: “ ‘Where 
the evidence shows that a railroad crossing 1s for any reason peculiarly 
dangerous, 1t is a question for the jury whether the degree of care which 
a railroad company is required to exereise to avoid accidents at crossings 
imposes on the company the duty to provide safety devices at that cross- 
ing.” In the Jloseley case, supra, the matter is thoroughly discussed 
at pp. 638-9. 

In Weller v. Rk. R., 205 N. C., 269 (278), we find: “The evidence on 
the part of plaintiff was to the effect that plaintiff, Philip Keller, and 
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his witness, heard no whistle blow or bell ring. In Harris v. FR. £., 
199 N. C., 798 (799), is the following: ‘The law in this State does not 
impose upon the driver of a motor vehicle, on his apprcach to a public 
crossing, the duty, under all circumstances, to stop his vehicle before 
driving on the crossing. Whether, under all the circurastances, as the 
evidence tends to show and as the jury may find from the evidence, the 
failure of the driver to stop, as well as to look and listen for an ap- 
proaching train at a railroad crossing, was negligence on his part, is 
ordinarily a question involving matters of fact as well as of law, and 
must be determined by the jury under proper instructions from the 
court,’ ” citing numerous authorities. 

In Earwood v. R. R., 192 N. C., 27 (29), is the following: “The 
crossing in controversy was a grade crossing, and, according to the evi- 
dence, one that was much used by the public. It was therefore the duty 
of the defendant to use due care in giving a timely warning of the ap- 
proach of its train either by sounding the whistle or ringing the bell 
at the usual and proper place in order that those approaching or using 
the crossing could be apprised that the train was at hand. It is estab- 
lished law that failure to perform this duty constituzes negligence,” 
citing many authorities. The Harwood case, supra, 1s in many respects 
similar to the present case. Also Smith v. AR. #., 200 N. C., 177; 
Miller, Admr., v. Union Pac. R. R. Co., 290 U. S., 227, 78 Law Ed., 
283. 

In the judgment of the court below is the following: ‘The court heard 
the argument of counsel for plaintiff and said defendants, and, after 
considering the evidence and such argument, and Herman v. fi. £., 197 
N. C., 718, and Hinnant v. R. R., 202 N. C., 489, the court allows said 
motion, and the plaintiff excepts.” 

The learned and careful judge in the court below, we think, was in 
error in the ruling. We think the cases are distinguishable from the 
case at bar, and the facts in the present case are sufficient for the jury 
to determine under proper instructions, and not for the court. There 
was more than a scintilla of evidence. This is an action for actionable 
negligence by a passenger or guest, for concurrent negligence, which 
arises where the injury is proximately caused by the concurrent wrong- 
ful acts or omissions of two or more persons acting independently. 

Affirmed on plaintiff’s appeal as to railway company. 

Reversed on plaintiff’s appeal as to receivers. 
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STATE v. CLIFTON BOYKIN. 
(Filed 7 April, 1937.) 


1. Criminal Law § 29a—Testimony sought to be elicited on cross-exami- 
nation of State’s witness held properly excluded as irrelevant. 


Where an officer testifies on cross-examination that he did not swear 
out a warrant for defendant until twelve days after the commission of 
the offense because he did not know defendant’s name, and that a con- 
federate of defendant Suggested that defendant was the person, and that 
he then found defendant, identified him, and swore out the warrant, and 
that defendant was the offender, the exclusion of testimony as to the 
name and residence of the confederate is not prejudicial, the excluded 
testimony being irrelevant. 


2. Criminal Law § 56—Motion in arrest for want of jurisdiction for defect 
in organization of the court may not be made in trial court. 


A motion in arrest of judgment on the ground that the court was with- 
out jurisdiction for defect in its organization for that due advertisement 
of the special term at which defendant was tried upon appeal from a 
recorder’s court, was not had as required by N. C. Code, 1452. cannot be 
made in the trial court because such motion assumes that the court is 
validly created, nor can the question be presented by appeal from the 
trial court’s denial of the motion, the defect complained of going to the 
organization of the court and not to the capacity of the jury, and the pro- 
visions of the statute being directory and not mandatory. 


3. Constitutional Law § 26—Indictment in Superior Court is not necessary 
upon appeal from conviction in recorder’s court. 

The necessity of an indictment, N. C. Constitution, Art. I, sec. 12, does 
not apply to “petty misdemeanors,” Art. I. sec. 18, and all crimes below 
the degree of felonies are “petty misdemeanors” within the meaning of 
the exception provided in the Constitution, C. 8., 1541 (3), and upon 
appeal from a conviction in a recorder’s court upon a warrant fully 
charging the offense, an indictment in the Superior Court is not necessary, 
the jurisdiction of the Superior Court being derivative. 


4. Courts § 4—Proper authorities should make due advertisement of 
special term of court in compliance with N. C. Code, 1452. 

It is required by N. GC. Code, 1452, that a special term of court, duly 
‘alled, shall be advertised in some newspaper published in the county, and 
news items regarding the court are not sufficient to comply with the terms 
of the statute, but the provision for advertisement is for the benefit of 
the public and not the jurors, and failure of due advertisement does not 
affeet the jury, but goes only to the organization of the court and is 
merely an irregularity. the provision of the statute in regard to advertise- 
ment being directory and not mandatory. 


Appeat by defendant from Williams, J., and a jury, at Special Janu- 
ary Term, 1937, of Prrr. No error. 

The following warrant, duly sworn to, was issued by the recorder’s 
court of Pitt County: “That at and in said county, on or about the 
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llth day of June, 1936, Clifton Boykin did unlawfully and willfully 
operate a motor vehicle on the public highway of this State in a careless 
and reckless manner against the form of the statute in such case made 
and provided, and contrary to the law and against the peace and dignity 
of the State.” 

On the trial in the recorder’s court the defendant was found guilty 
and judgment pronounced. The defendant appealed to the Superior 
Court. The defendant again pleaded not guilty and was tried before a 
jury. The jury returned a verdict of guilty. Defendant made a motion 
for a new trial on newly discovered evidence and filed affidavits in 
support of same. The court denied the motion. 

In the record is the following: “Thereupon, defendant moved for a 
new trial and for arrest of judgment as a matter of law, for that this 
special term of court was not authorized or created as provided by stat- 
ute, and is without jurisdiction to function, and therefo:e all of its acts 
are void, for that the requisites of the statute with respect to special 
terms have not been complied with in that the provisions of C. S., 1452, 
have not been complied with, for that this term of court was not adver- 
tised at the courthouse door and one public place in each township in 
Pitt County, or, in lieu thereof, in any newspaper published in Pitt 
County once a week for two weeks; and requested the court to find the 
facts with respect to the advertisement for said court; and thereupon the 
court found the facts as follows: 

“1. That the board of county commissioners of the county of Pitt, 
State of North Carolina, at its regular session duly called and held on 
5 November, 1936, duly adopted and passed a resolution requesting the 
Governor to call a special term of Superior Court for Pitt County, 
North Carolina, for the trial of criminal cases, beginning Monday, 
25 January, 1937, as it appears from the resolution offered in evidence 
and from the minutes of said board. 

“2. That his Excellency, Honorable J. C. B. Ehringhaus, Governor 
of North Carolina, duly called and issued a commission for said court, 
as appears from the letter and commission to the undersigned judge 
holding the same, bearing date of 10 November, 1936, which is recorded 
in the minutes of the proceedings of this court. 

3. That at the meeting of the board of county commissioners held on 
5 November, 1936, said board ordered that a jury be drawn for said 
special term of court for the trial of criminal cases, and thereafter, at 
the regular meeting of said board, duly organized and held on 7 Decem- 
ber, 1936, the jury was duly drawn and summoned and appeared for 
service at said special term on Monday, 25 January, 1937. 

“4, That a reference to the Datly Reflector shows that it contained in 
its news ltems, said effector being a newspaper published and having 
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general circulation throughout Pitt County, North Carolina, under date 
of 5 and 11 January, 1987, reference to the term of court beginning 
25 January, 1937; likewise, in its editions of 15 and 18 January, and 
that in the issue appearing under date of 15 January, a calendar of the 
eases set for trial at said term was published; that, subsequently, the 
same notice appeared in the Daily News Letter, said reference being 
news items. 

“5. That the county attorney, clerk of the Superior Court, and clerk 
of the board of county commissioners of Pitt County did not publish any 
special notice of the convening of said special term of court In any 
newspaper published in the county for two weeks, nor at the courthouse 
door and one other public place in each township in the county, and 
knew of no such notice having been published; that in the issue of 
11 November, 1936, of the Daily Reflector, a newspaper hereinbefore 
referred to, appears a notice of a special term for the trial of criminal 
cases, beginning 25 January, as a news item. 

“6, That said court was convened and organized on Monday, 25 Janu- 
ary, for the transaction of business, and on Monday, 25 January, this 
ease was duly reached in regular order and called for trial; counsel for 
defendant pleaded not guilty; a jury was duly sworn and impaneled, 
evidence heard, and a verdict duly returned finding the defendant guilty, 
as appears in the record; that thereupon motion for Judgment upon the 
verdict was continued to be heard at the convenience of the court later in 
the term and came on for hearing Saturday at noon, whereupon the 
above motions were made, 

“The court being of the opinion that the records show that the term 
was duly called and held, as provided by the statute, sections 1450-52-56, 
regulating the holding of a special term of court, and that the provisions 
as set out in section 1452 are not mandatory, and that the failure to make 
such advertisement as set out in Finding No. 5 above does not invalidate 
the authority of the court, and it 1s considered, ordered, and adjudged 
that said motions be denied and dismissed.” 

To the refusal and denial of said motion in arrest of judgment for 
the causes assigned, the defendant in apt time excepted and assigned 
error, The court pronounced judgment on the verdict: “That defend- 
ant be confined in the common jail of Pitt County for ninety days and 
assigned to work the public roads under the supervision of the State 
Highway and Public Works Commission, and that he pay a fine of two 
hundred and fifty dollars. And further ordered that defendant’s license 
to operate a motor car be revoked for one year, to run from the trial 
had in the county court.” 

To the foregoing judgment the defendant excepted and assigned error, 
and appealed to the Supreme Court. 
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The evidence on the part of the State, in part: H. E. Smith testified 
as follows: “J am a patrolman. I saw the defendant on 11 June, 1936, 
on the date of that warrant, out here in front of the college. I had just 
started out on the Washington highway, and at that time they were 
working on the streets and right along there there was a one-way drive. 
I saw this car cut through there in a careless manner. He overtook two 
cars and went right on through, and there were several men working 
there on the side of the street and the street was blocked. I turned 
around to overtake him and he eut across to Fourth from Fifth and I 
pulled up by him at Flannigan’s corner. I pulled up beside him and 
asked him for his operator’s license and warned him about his driving. 
At that moment I saw sacks spread over something. fle threw his car 
in second gear and I followed him and motioned him to pull over, but he 
went down through several red lights across Evans Street on out to 
Fourth, and cut back to the highway. I was following him. At the end 
of Fourth Street—they had just finished paving that street—and I could 
smell whiskey. I chased him to the Pinetops crossroads and there he hit 
a dirt road. I called Wilson and told him it was a dark Oldsmobile, 
one man driving. I came back to Greenville. I later swore out a war- 
rant and went over to identify him, and I saw Robert Boykin. The 
second time I went I saw another Boykin. .\ capias was sent over there 
and he came over here to the patrol office and I told him what he was 
wanted for. I identified the man. The defendant is the man. As to 
his speed, witness replied, ‘He left me and I was making between 80 and 
85 miles an hour, he outran me.’ That was on Fourth Street; his speed 
was in excess of 30 miles an hour, I would say between 50 and 55 miles 
an hour. I drove up by him at Cotanch and Fourth streets in Green- 
ville. I had an opportunity to observe him. I don’t remember whether 
I asked anything or not before he drove off. But after he stepped on 
the gas I pulled up beside him. He looked me in the #ace and seemed 
not to understand me. I could not say how fast he came over to the road 
under construction. That 1s what attracted my attention to him. I 
reported to the officers that he was driving an Oldsmobile—the same 
class as an Oldsmobile. Those cars—a new Buick and new Oldsmobile— 
are very similar.” 

There was evidence corroborating the above witness. The defendant 
denied his guilt and set up an alibi. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
A. O. Dickens and Albion Dunn for defendant, 


Crarkson, J. H. B. Smith, on cross-examination by defendant, was 
asked: “Why did you not swear out that warrant until the 23d, if it 
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happened on the 11th?” He replied: “I did not know the man’s name. 
I did not know he lived in Wilson until I went to Wilson.” Question: 
“Who suggested Clifton Boykin was the man?” Answer: “One of his 
confederates.” Question: “What was his name? Where did the man 
live that told you that?” 

To the above questions the State objected. The objection was sus- 
tained and defendant excepted and assigned error. The exception and 
assignment of error cannot be sustained. The witness had theretofore 
testified: “I identified the man. The defendant is the man.” The 
witness did not know his name, one of defendant’s confederates told him. 
This the defendant elicited on cross-examination. The evidence was 
irrelevant and its exclusion not prejudicial. 

The next question set forth by defendant: “Did the court commit 
error in refusing to set aside the verdict and to arrest Judgment as a 
matter of law for defects appearing in the record?” We think not. 
It nowhere appears in the record that the defendant raised any objection 
to the organization of the court until judgment had been rendered. It 
has long been held in this State that the organization of the court may 
not be attacked by a plea to the jurisdiction of the court for the reason 
that such a plea assumes that the court is validly created. Beard v. 
Cameron, 7 N. C., 181; 8S. v. Hall, 142 N. C., 710; 8. v. Wood, 175 
N. C., 809; S. v. Montague, 190 N. C., 841; 8. v. Lea, 208 N. C., 13 
(26). 

S. v. Baxter, 208 N. C., 90, is not applicable to the facts in this case. 
In that case it was held, at p. 94: “We must hold that in the absence of 
any order of the Governor that a grand Jury be drawn at said term, the 
indictment returned at said time is void, and for that reason the motion 
of the defendant, first made in this Court, that the judgment in this 
action be arrested, must be allowed. If we should hold otherwise, the 
defendant would be deprived of a right guaranteed by the Constitution 
of this State. Const. of N. C., Art. I, see. 12.” 

In the present cause the facts are different from the Barter case, 
supra. The defendant was tried on appeal from the recorder’s court 
on a warrant. There was no objection by defendant to this procedure. 
The warrant set forth the charge in clear language. 

Article I, sec. 12, of the Constitution provides: “No person shall be 
put to answer any criminal charge except as hereinafter allowed but by 
indictment, presentment, or impeachment.” 

It has been held in S. v. Crook, 91 N. C., 5386 (540), that the words 
“except as hereinafter allowed” have reference to the succeeding section 
13 of the Constitution, and particularly the last sentence there: ‘The 
Legislature may, however, provide other means of trial for petty misde- 
meanors with the right of appeal.” 
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In 8. v, Lytle, 188 N. C., 738, it is said that under this section indict- 
ment by grand jury is dispensed with. In the trial of petty misde- 
meanors, a large class of inferior courts known commonly as “recorder’s 
courts” has been established between the court of the justice of the peace 
and the Superior Court. The general laws for the establishment of such 
courts may be found in Consolidated Statutes, sections 1536-1608. 

In order that these courts might be permitted to take cognizance of 
crime and try criminals without indictment, all crimes telow the degree 
of felony have been declared to be “‘petty misdemeanors,” CO. S., 1541, 
subsection 3. 

Under the proceedings established in such courts, the complaint and 
warrant—which, if necessary, must be construed together (S. v. Gupton, 
166 N. C., 257)—have been established as the proper proceeding, just 
as has come down to us from the common law as to crimes the punish- 
ment of which is within the jurisdiction of a justice of the peace. C.S,, 
1549, 1575, 4647, 4648. 

Under C. S., 1574, appeals are made from the recorder’s court to the 
Superior Court in the same manner as always made from the court of a 
justice of the peace to the Superior Court. MeNeeley v. Anderson, 206 
N.C., 481. When the Superior Court sits upon an appeal from a judg- 
ment of a justice of the peace in a criminal action, or a judgment of a 
recorder’s court, it is sometimes said to be acting under the derivative 
jurisdiction of the court from which appeal is taken; the trial is had 
upon the warrant issued by the court which had jurisdiction and which 
is required to be transmitted to the court with the return to the appeal. 
Upon such an appeal from an inferior court for a conviction of a petty 
misdemeanor—and, as will be seen under the section above referred to, 
all offenses below felonies are petty misdemeanors—the necessity of a 
bill of indictment in the latter court, that is, the Superior Court, is dis- 
pensed with. S. v. Jones, 181 N. C., 548; S. v. Quick, 72 N. C., 241 
(242). Of course, where the case is beyond the jurisdiction of the 
inferior court, it does not reach the Superior Court by eppeal, but only 
by the process of “‘binding over,’’ and in such case only is an indictment 
necessary. 8S. v. McAden, 162 N. C., 575. 

In cases determinable before a justice of the peace, and so by reference 
in a recorder’s court, the action is tried on the warrant and must set out 
sufficiently the offense charged. S. v. Jones, 88 N. C., 671. It may be 
amended in Superior Court. S. v. Cauble, 70 N. C., 62; 8S. v. Koonce, 
108 N. C., 752; S. v. Norman, 110 N. C.,, 484. 

N.C. Code, 1985 (Michie), sec. 1452, is as follows: “Whenever the 
Governor shall call a special term of the Superior Court for any county, 
he shall notify the chairman of the board of commissioners of the county 
of such call, and such chairman shall take immediate steps to cause com- 
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petent persons to be drawn and summoned as jurors for said term; and 
also to advertise the term at the courthouse and at one public place in 
every township of his county, or by publication of at least two weeks in 
some newspaper published in his county in heu of such township adver- 
tisement.” 

The notice which is required to be published is designed not for the 
purpose of warning the jury of the coming term. These persons receive 
separate notices or summons. Rather, it serves the purpose of notifying 
the public. Since the origin of our court system, it has been the uniform 
custom to publish our court proceedings. Except in special instances, 
the doors are always open for public hearings. C. S., 1452, requiring 
that notice be given, is designed for the purpose of insuring the continu- 
ance of this long established policy. It follows, then, that the failure 
to comply with the statute goes to the set-up or organization of the court 
itself rather than of the jury. Under the doctrine of the Hall case, 
supra, an objection to the organization of the court may not be raised 
by appeal. We think the notice is directory and not mandatory. 

The point in question seems not to have been specifically ruled upon 
by our Court; however, it has been the subject of consideration else- 
where. While there 1s some conflict in the decisions, we think the better 
rule is that statutes requiring notice of special terms are merely direc- 
tory. S. v. Shanley, 38 W. Va., 516; Northwestern Fuel Co. v. Kofod, 
74 Minn., 448; S. v. Claude, 35 La. Ann., 71; Blimm v. Com., 7 Bush 
(Ky.), 320. 

We do not think that defendant was prejudiced by the irregularity. 
We think, although no notice was given in accordance with the statute, 
that these directory matters ordinarily should be complied with by the 
proper authorities. 

For the reasons given, we find 

No error. 





STATE vy. BRANTLEY THORNTON. 
(Filed 7 April, 1937.) 


Homicide 88 11, 27f—Person upon whom unprovoked murderous assault 
is made may stand ground and kill adversary if necessary in sclf- 
defense. 

The evidence tended to show that defendant, an employee of a filling 
station, was engaged in his duties at the station at the time of the killing, 
that after some argument with deceased, who came to the filling station 
in a drunken condition, and wanted defendant to go with him some dis- 
tance to start his car, he told deceased, who had been using loud and 
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profane language, to go home in accordance with previous requests of the 
owner of the station, that deceased thereupon got up and advanced toward 
defendant in a threatening manner, and that defendant struck him with a 
lightwood knot, that deceased went off, but started back, that defendant 
then went into the store of the station and got his gun, came outside and 
started to sit down when deceased rose from the bench upon which he 
was sitting and started toward defendant with an open knife, that defend- 
ant ran around the corner but was blocked by a standing car, and that 
he then turned and warned deceased not to approach further, and shot 
and killed deceased as he continued to advance. Held: An instruction 
upon the law applicable when defendant provokes the fight in which he 
kills his adversary, though correct on this aspect, is erroneous as failing 
to instruct the jury as to the law applicable to the facts shown by the 
evidence, C. S., 564, but the court should have instructed the jury that 
where a person, without fault, is made the subject of a murderous assault, 
he need not retreat, but may stand his ground and kill his adversary if 
necessary to save his life or protect himself from great bodily harm, the 
necessity to be determined by the jury on the facts as they appeared 
to defendant. 


AppEAL by defendant from Cranmer, J., at December Term, 1936, of 
Jounston. New trial. 

The defendant was tried on an indictment in which he was charged 
with the murder of John Brascus Webb. C.S., 4614, and C. 8., 4642. 

When the action was called for trial, the solicitor for the State 
announced to the court that he would not contend that on the evidence 
which he would offer for the State the defendant is guilty of murder in 
the first degree, but would contend that the defendant is guilty of murder 
in the second degree or of manslaughter, as the jury should find the 
facts to be from all the evidence. The defendant entered a plea of not 
guilty; he relied upon his plea of self-defense. 

The evidence at the trial tended to show that about 10 o’clock on a 
Saturday night in August, 1936, at a filling station in Johnston County, 
which was owned and operated by Willie Parker, the defendant Brantley 
Thornton shot and killed the deceased, John Brascus Webb; that at the 
time he shot and killed the deceased the defendant was at the filling 
station, engaged in the performance of his duties as an employee of 
the owner and proprietor, Willie Parker; and that the deceased, after 
he had been repeatedly requested by both Willie Parker and the defendant 
to leave the filling station, because of his intoxicated condition, did so, 
but within a short time returned to the filling station, and remained 
there until he was shot and killed by the defendant. 

The defendant Brantley Thornton, as a witness in his own behalf, 
testified as follow: 

“I knew John Brascus Webb. I knew his reputation as a dangerous 
and violent man. It was bad. 

“I am 24 years of age, and am a married man. I have a wife and 
two children. During the year 1936 I was employed by Willie Parker 
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to work at his filling station in Johnston County. I was at work at the 
filling station on the Saturday night in August, 1936, when John 
Brascus Webb was shot and killed. I had been to Benson. I got back 
to the filling station about 9 o’clock that night. As I drove up, I saw 
John Brascus Webb leaving in his automobile. I did not speak to him, 
nor did he speak to me. We had had no trouble that night, or at any 
previous time. After he had driven away from the filling station, in a 
short time he came back and said that his automobile had ‘knocked off’ 
on him. He wanted someone at the filling station to go with him to his 
automobile and help him crank it. There were eight or ten men stand- 
ing about the filling station. Some of them went with him to his auto- 
mobile and tried to start it. After they had been gone about ten or 
fifteen minutes, John Brascus Webb came back to the filling station and 
asked me to go with him to his automobile. He had been drinking, was 
intoxicated, and was staggering around. I told him that I could not 
leave the filling station. He said: ‘God damn you, you don’t want to 
go. He turned from me and called Willie Parker. Willie Parker told 
him that he could not help him with his automobile—that he did not 
have a bumper. He said to Wille Parker: ‘You do not want to help 
me.’ Willie then told him te go home—that he was in no condition to 
drive his automobile, if he could get it started. He kept hanging 
around, cursing and worrying everybody at the filling station. Willie 
Parker left the filling station, and went home. After Willie Parker 
left, Webb also left. He went toward his automobile, which was a short 
distance from the filling station, on the highway. After he had been 
gone about ten minutes, he came back to the filling station and asked me 
where Willie Parker was. I told him that Willie Parker had gone 
home. He then went off towards Willie Parker’s home. He soon came 
back to the filling station. There was no one with me then except John 
Blackman, who had come to the filling station after Willie Parker left. 
He and JI were standing under the shed, talking, when Webb came back 
from Willie Parker’s home. He again asked me to go with him to his 
automobile and help him start it. I told him that I had nothing to pull 
the automobile with, and that I could not leave the filling station. While 
Webb and I were talking, Willie Parker came back to the filling station. 
Webb asked Parker again to help him with his automobile. Willie 
Parker told him that he was fixing to leave the filling station, and could 
not help him with his automobile. We had closed the store at the filling 
station for the night but had not locked the front door. Willie Parker 
soon left the filling station, and Webb again went to his automobile. At 
this time Luther Lee drove up in his automobile. Willie Parker got 
into Lee’s automobile and called me. I went to Lee’s automobile and 
stood there for a few moments talking with Parker and Lee. John 
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Brascus Webb came back from his automobile while we were talking. 
He was then cursing everybody and everything in sight. He was drunk. 

“When I left Luther Lee’s automobile, I went toward the store. I 
squatted down on the cement near the oil drum. Webb came up and sat 
down between John Blackman and Melvin Hudson, who were sitting on 
a bench at the filling station. He continued to curse. I said to him: 
‘You had better leave here and go where your automobile is. Willie 
Parker has told you to leave three times. I want you to leave and stay 
away from here. We don’t want you here. Leave and stay away.’ As 
I said this to him, he reached his hand into his hip pocket, and started 
toward me. I stepped back, reached down and picked up from the 
ground a lightwood knot, which we used about the filling station. When 
I rose up, Webb came toward me again. I struck him on the left 
shoulder with the lightwood knot. Tle then turned and went off across 
the road from the filling station. Melvin Hudson got up from the bench 
on which he had been sitting and started after Webb. I called to him: 
‘Come back here. We are not going to have any troub.e here tonight.’ 
He came back and I went toward the store. When I got to the store, 
John Brascus Webb was coming back to the filling station. He was 
cursing and saying: ‘Somebody is going to meet his doom tonight.’ I 
went into the store and got a gun, which I put in my pocket. I did this 
for my protection. I knew John Brascus Webb’s reputation. I was 
afraid of him when he was drinking. 

“When I came out of the store I went to my right and started to sit 
down. When I got half-way down, Webb got off the berch on which he 
was sitting, and struck at me with a knife. Laster Smith was sitting on 
the bench. When Webb brushed by him, he got up and ran to his left. 
I turned to my right and Webb was right after me. I ran around the 
corner into a jam made by an automobile which was standing there. I 
turned to Webb and said: ‘Don’t come any closer to me; :f you do, I will 
shoot you.’ He made another step and I shot. At that time he had his 
arm up and was coming toward me. The first bullet hit him in his left 
side, but did not stop him. He kept coming toward me. He threw up 
his left arm and I shot him a second time. He was then about three 
feet from me. 

“When I ran around the corner, I did not know I was going to get 
into a jam. I went around there to get out of Webb’s reach. John 
Llackman made a lunge at Webb as he was going around the corner after 
me. When I shot the second time, Blackman said: ‘Brantley, you have 
done enough.’ Webb had his knife in his right hand when I shot the 
second time. After I shot, he shut his knife, and walked back, saying: 
‘T’ll see you in the morning.’ He walked around a post, began to stagger, 
and soon fell on his face. After Webb died, I told Willie Parker to go 
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after the sheriff. I remained at the filling station until the sheriff came 
and took me into custody.” 

Evidence offered by the defendant tended to show that the defendant 
is a man of good character, and that the reputation of the deceased, as a 
dangerous and violent man when he was intoxicated, was bad. 

The testimony of the defendant as a witness in his own behalf was 
corroborated by witnesses for both the State and the defendant. 

In its charge the court instructed the jury as follows: 

“A man is permitted to kill in self-defense. He may do so whenever 
it is necessary for him to do so in order to prevent his own death or his 
great bodily harm. He may do so when it is not actually necessary if 
he believes it to be necessary, and he has reasonable grounds for that 
belief, but the jury and not the defendant are the judges of whether or 
not his grounds are reasonable. 

“T further instruct you, gentlemen of the jury, that a man cannot 
invoke the right of self-defense if there be reasonable opportunity to 
retreat and avoid the difficulty, 

“The State contends in this case that the defendant had all the county 
to retreat in; that he could have gone into the store; that instead of 
getting the pistol and arming himself, and coming out to meet this 
drunken man he could have locked the front door from the inside, gone 
out the back way, and thus avoided the shooting of the deceased. 

“The State contends that the deceased was drunk, that his reason was 
dethroned by the use of alcohol, and that when the defendant struck him 
with the lightwood knot, he immediately went off, did not resist the 
defendant, or offer to fight him. The State contends that the defendant 
started the fight, and that you ought to so find. 

“This 1s the law, gentlemen of the jury, and I instruct you that when 
a man provokes a fight by unlawfully striking another and in the prog- 
ress of the fight kills his adversary, he will be guilty of manslaughter, 
at least, though he thought at the precise time of the killing that it was 
necessary for him to kill in order to save his own life. In other words, 
if a man starts a fight, and then afterwards it 1s necessary to kill in 
order to save his own life, he would be guilty of manslaughter, at least, 
because he started the fight. 

“T instruct you, gentlemen of the jury, that the following is the law: 
When a man enters a fight willingly, that is to say, voluntarily, aggres- 
sively, without legal excuse, he cannot invoke the doctrine of self-defense 
until he has quit the fight and given his adversary notice that he has 
quit.” 

The defendant in apt time excepted to these instructions. 

There was a verdict that defendant is guilty of manslaughter. The 
jury recommended the defendant to the mercy of the court. 
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It was ordered and adjudged by the court that the defendant be con- 
fined in the State’s Prison for a term of not less than ten or more than 
twelve years. 

The defendant appealed to the Supreme Court, assigning numerous 
errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
L. L. Levinson, P. G. Lee, and Larry F,. Wood for the defendant. 


Connor, J. The evidence for the defendant at the trial of this action, 
if believed by the jury, showed that the defendant did not enter into a 
fight with the deceased willingly and unlawfully, either at the time the 
defendant struck the deceased with the lightwood knot which he had 
picked up from the ground as the deceased was advancing upon him, in 
a threatening attitude, or, subsequently, when the defendant shot and 
killed the deceased, who was again advancing upon the defendant, with 
an open knife in his right hand. On each occasion the deceased, and not 
the defendant, was the aggressor. The defendant had not provoked the 
assault upon him by the deceased, and was free from fault. All the 
evidence showed that at the time of the homicide the defendant was at 
a place where he had a right and where it was his duty as an employee 
to be. The deceased, after he had left the filling station, in compliance 
with the repeated requests of the owner and of the defendant, returned 
and, as the defendant was about to sit down on a bench at the filling 
station, assaulted him, with a knife. The defendant did not shoot the 
deceased until he had warned him that he would do so if he continued 
to advance upon him with the knife in his hand. 

An examination of the charge of the court to the jury fails to disclose 
any instruction as to the law applicable to the facts as shown by the 
evidence for the defendant. The instructions as to the law of self- 
defense, while correct as general propositions, were not in compliance 
with the mandatory provisions of the statute. C. S., 564. 

In 8S. v. Blevins, 188 N. C., 668, 50 S. E., 7638, it is said: “It has 
been established in this State by several well considered decisions that 
where a man is without fault, and a murderous assault is made upon 
him—an assault with intent to kill—he is not required to retreat, but 
may stand his ground, and if he kill his assailant and it is necessary to 
do so in order to save his own life or protect his person from great bodily 
harm, it is excusable homicide, and will be so held (S. v. Harris, 46 
N. C., 190; 8S. v. Dixon, 75 N. C., 275; S. v. Hough, 188 N. C., 663) ; 
this necessity, real or apparent, to be determined by the jury on the facts 
as they reasonably appeared to him.” 
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The failure of the court to instruct the jury in accordance with this 
well settled principle (S. v. Bost, 192 N.C., 1, 183 8. E., 176) was error, 
for which the defendant is entitled to a new trial. It 1s so ordered. 

New trial. 








STATE y. SINA POPE GODWIN. 
(Filed 7 April, 1937.) 


Homicide §§ 11, 27f—Person upon whom unprovoked murderous assault 
is made may stand ground and kill adversary if necessary in self- 
defense. 

Defendant, on trial for homicide, introduced evidence that she was on 
the screened porch of her home when deceased, her husband, came to 
her home, that as he opened the screen door of the porch he got a pistol 
from his pocket and started shooting, that defendant then got a pistol 
and returned his fire, and that both of them were wounded in the fight, 
and that deceased died as the result of his wounds in a few minutes there- 
after. Held: It was error for the court to fail to charge the law upon 
the facts as shown by defendant’s evidence, that a person upon whom a 
murderous assault is made and who is without fault, is not required to 
retreat. but may stand his ground and kill his adversary if it appears to 
him to be necessary to save his own life or protect himself from great 
bodily harm, the necessity to be @etermined by the jury on the facts as 
they appeared to defendant. C. S., 564. 


AppEay by defendant from Cranmer, J., at November Term, 1936, of 
Harnetr. New trial. 

The defendant was tried on an indictment in which she was charged 
with the murder of Furman FE. Godwin, C.5., 4614, and C. 8., 4642. 

When the action was called for trial, the solicitor for the State 
announced to the court that he would not contend that on the evidence 
which he would offer for the State the defendant is guilty of murder 
in the first degree, but would contend that she is guilty of murder im the 
second degree or of manslaughter, as the jury should find the facts to 
be from all the evidence. The defendant entered a plea of not guilty; 
she relied on her plea of self-defense. 

The evidence for the State tended to show that between 4 and 5 
o’clock p.m., on 7 July, 1936, at her home in or near the town of Dunn 
in Harnett County, North Carolina, the defendant shot and killed the 
deceased, Furman E. Godwin; that the deceased was the husband of the 
defendant, and that she shot him with a pistol, when he came on the 
back porch of her home, within ten or fifteen minutes after she had 
returned to her home from a visit to the home of her parents; that on 
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several occasions shortly prior to the homicide the defencant had threat- 
ened to kill the deceased; and that the defendant as she was returning 
to her home on the day of the homicide had a pistol in her possession, 
which she exhibited to several persons, saying that she had the pistol 
for her protection. 

After he was shot, the deceased went out of the porcd into the yard 
of defendant’s home, where he soon died of his wounds. There were 
at least three wounds on the body of the deceased, each caused by a pistol 
shot. The chief of police of the town of Dunn testified that when he 
went to the home of the defendant, immediately after the homicide, he 
found the body of the deceased lying on the ground in the back yard, 
with a pistol beside him, between his thumb and his elbow. The defend- 
ant was then in the house, lying on her bed. There were wounds on her 
body caused by pistol shots. She was under the care of a physician and 
on his advice was taken immediately to a hospital, where she remained 
for several weeks. An examination at the hospital disclosed that her 
wounds were superficial. 

Mrs. J. C. Pope, a witness for the defendant, testified as follows: “I 
am the mother of Sina Pope Godwin. She came to my home the night 
before the homicide, and spent the night there. She frequently spent 
the night at my home. She left my home the next morning between 
9 and 10 o’clock, and went to her home; she returned to my home, bring- 
ing with her a small suitcase, and some of her clothes. She remained 
at my home until after dinner. She and I left my home in her auto- 
mobile about 8 o’clock p.m. We first drove to a filling station, where we 
got some gas. We then drove to the home of my son, Albert Pope. 
When we got there, his wife said to me that she was just fixing to go to 
my home. We told her that we would take her and her baby there in 
defendant’s automobile. She got into the automobile with her baby, and 
we drove to the home of the defendant. When we drove into the yard 
there, the defendant got out of the automobile, saying: ‘I believe I will 
feed my biddies.’ She went to the barn, and got a bucket of chicken 
feed; she fed her chickens; she caught a chicken and gave it to me; she 
then spoke to some boys who were plowing near her house; she did not 
have a pistol in her hand at this time; she did not have a pistol while 
we were together in the automobile. 

“After she spoke to the boys, she went into the house. I could see 
her on the screened porch from the automobile in which I was sitting. 
She first went to the refrigerator on the porch and took the pan which 
was under the refrigerator to the sink and emptied it. While doing 
this, she spilled water from the pan on the floor of the porch. She got 
a broom and was sweeping up the water. While she was doing this, 
Furman Godwin drove up into the yard in his automobile. He got out 
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of the automobile and passed us as he went toward the house. He said 
to us, ‘Howdy.’ We replied, ‘Howdy.’ He looked like he was mad as 
fire. He went toward the steps leading to the back porch. When he 
was on the second step, he opened the screen door with his left hand, 
and put his right hand into his hip pocket. I cried out: ‘God save mv 
child. As soon as he got his pistol from his hind pocket, he began to 
fire at the defendant, who was then on the porch, which was enclosed 
by a screen. When he had fired at her two or three times, the defendant 
said: ‘Oh, Furman, please don’t kill me. They then ran together on 
the porch. He knocked her back against the pump. She reached over 
and got a pistol which was lying on the pump shelf. After that, they 
were both shooting. She ran out of the porch and as she came down the 
steps she dropped her pistol and eried out to me, ‘Oh, Ma, I’m killed; 
I’m killed.’ The blood was flying from her hand. Furman then came 
out of the porch with a pistol in his hand. He went around the corner 
of the Louse, staggered, and fell to the ground—dead.” 

There was other evidence on behalf of the defendant tending to support 
her contention that she shot and killed the deceased in defense of her 
own life. This evidence was contradicted by evidence for the State, 
which tended to support the contention of the State that defendant is 
guilty of murder in the second degree, or, at least, of manslaughter. 

In its charge, the court instructed the jury as follows: 

“The law of North Carolina is that a person has a right to kill in self- 
defense. He may do so whenever it is necessary for him to do so to 
defend his own life or to protect himself from great bodily harm. He 
may do so when it is not actually necessary, 1f he believes it to be neces- 
sary and has a good ground for his belief. But the jury and not the 
defendant are the judges of whether the ground is reasonable. 

“T further instruct you, gentlemen of the jury, that a prisoner cannot 
invoke the right of self-defense if there be opportunity to retreat and 
avoid the difficulty. 

“Furthermore, a person claiming the right of self-defense, and exer- 
cising it, must do so in good faith and with reasonable firmness, and if 
more force 1s used than is necessary in the circumstances, the defendant 
would be guilty, at least, of manslaughter. 

“T instruct you in this case, that if you find that the defendant was 
acting in self-defense, she must have done so in good faith and with 
reasonable firmness. If she used more foree than was necessary under 
the circumstances, you, the jury, and not the defendant, being the judges 
of whether or not she used more force than was necessary, she would be 
guilty, at least, of manslaughter. 

“There is another phase of this case to which I invite your attention. 
The defendant contends that they were fighting, and that she was 
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fighting to save herself; that her husband began the assault on her and 
that she replied. JI further instruct you, gentlemen of the jury, that a 
person cannot invoke the claim or right of self-defense if he enters the 
fight willingly. That means voluntarily, aggressively, and without legal 
excuse, unless and until he abandons the combat and his adversary has 
notice that he has abandoned the conflict; and hence, in this case, if you 
find from the evidence that the prisoner, Sina Pope Godwin, entered the 
fight with her husband willingly, that is to say, aggressively and without 
legal excuse, she cannot claim or make the right of self-defense, or invoke 
the right of self-defense unless and until she abandoned the fight or 
combat, and that her husband, Furman Godwin, had notice that she had 
abandoned the fight or combat.” 

The defendant in apt time excepted to these instructions, and to the 
failure of the court to instruct the jury as required by C. S., 564. 
There was a verdict that defendant is guilty of murder in the second 
degree. The jury recommended the defendant to the mercy of the court. 

It was ordered and adjudged by the court that the defendant be con- 
fined in the State’s Prison for a term of not more than fifteen or less 
than ten years. The defendant appealed to the Supreme Court, assign- 
ing numerous errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Ross & Ross, J. R. Young, and J. A. Jones for defendant. 


Connor, J. Conceding without deciding that the instructions of the 
court to the jury at the trial of this action, which the defendant assigns 
as error on her appeal to this Court, are correct as general propositions 
of law, and are applicable to the facts as shown by the evidence for the 
State, we must hold that there was error in the failure of the court to 
instruct the jury as to the law applicable to the facts as shown by the 
evidence for the defendant. C. S., 564. If the facts with respect to 
the homicide are as shown by the evidence for the defendant, and the 
jury shall so find, the defendant was not required to retreat before she 
could invoke her right to kill her assailant in defense of er own life, or 
in protection of her own body from great harm. See 8. v. Thornton, 
ante, 413. When an attack is made with a murderous intent, the person 
attacked 1s under no obligation to fly, but may stand his ground and kill 
his adversary, if need be. S. v. Glenn, 198 N. C., 79, 150 S. E., 663. 
This principle is so well settled in the law of homicide in this State that 
no citation of authority in its support 1s necessary. See 8. v. Bryson, 
200 N. C., 50, 156 S. E., 143; S. v. Dills, 196 N. C., 457, 146 S. E,, 1; 
S. vu. Gaddy, 166 N. C., 341, 81 8. E., 608; S. vu. Blevins, 1388 N. C., 668, 
50 S. E., 763. 
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As the defendant is entitled to a new trial for error in the failure of 
the court to instruct the jury as required by the statute (C. S., 564), we 
shall not discuss other assignments of error on this appeal. These 
assignments of error tend to sustain the contention of the defendant that 
her conviction of murder in the second degree in this action was the 
result of the failure of the court to give her the protection of well settled 
principles of law at her trial. 

The defendant is entitled to a new trial. It is so ordered. 

New trial. 





L. ©. FERRELL anp Wirt, OPHELIA MAY FERRELL, anp R. J. DAWSON 
AND WIFE, KATIE IVEY DAWSON, v. METROPOLITAN LIFE INSUR- 
ANCE COMPANY, anp J. GRANBERY TUCKER anp LEON S. BRASS- 
FIELD, SUBSTITUTED TRUSTEES. 


(Filed 7 April, 1937.) 


Trusts § 8b: Wills § 33f—Devise for benefit of devisees with full power 
of disposition held to empower devisees to mortgage the land. 


Testator devised the lands in question to certain of his children with 
limitation over to certain other children if devisees died without surviv- 
ing children, and by codicil provided that devisees should have the right 
to dispose of their respective shares by deed or will in fee, with Nmitation 
over in the event they should die without surviving children and without 
having disposed of the property. Held: The devise was for the benefit 
of the devisees, and the unrestricted power of disposition included the 
power to mortgage, and a deed of trust executed by one of the devisees 
is a valid encumbrance on his allotted share of the land. 


APPEAL by plaintiffs from Spears, J., at November Term, 1936, of 
Lenorr. Affirmed. 

This is an action brought by plaintiffs against defendants to cancel a 
certain note, secured by deed of trust, which had been duly recorded, 
held by defendants as a cloud upon the title of plaintiffs to the certain 
land in controversy. The property was advertised and plaintiffs applied 
for and were granted a restraining order. 

Jerry Sutton made and executed a certain will and codicil to same, 
which was duly witnessed and probated in the record of wills in Lenoir 
County, \. C. The material part of the will to be considered is as 
follows: 

“Item 7. I give and devise to my sons, Charles Sutton, John I. 
Sutton, and Clarence Sutton, all my lands wherever situated of which 
I may die seized and not otherwise herein devised. To have and to hold 
to them and their heirs, but if either of my said sons shall die without 
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lawful children, then I devise the interest of such son or sons so dying 
to my surviving children born of my second wife, whose maiden name 
was Sallie Ivey. And in that event, the word children shall be con- 
strued to mean that they shall take per stirpes and not per capita. The 
lands devised to my said three sons in this item is given and devised to 
them upon this express condition: That my said three sons, Charles, 
John J., and Clarence, and each of them, shall, within a reasonable time, 
pay over and deliver to my daughters, Octavia B. Herring, Ella Moore, 
Hepsy Sutton, and Sarah Sutton, and Ava Sutton, such sums of me 
(money) as they, my said sons, shall be entitled to and receive from the 
Mutual Benefit Life Insurance Company, the same being Policy No. 
188894, now in force on my life and dated February 24, 1893. Such 
amounts shall be held by my said daughters as their property when so 
paid over. And if either or any of my said sons shall be a minor or 
minors at the time of my death, it shall be the duty of their guardian 
to pay the said insurance money to my said daughters within a reason- 
able time. And if my said sons shall fail and decline tc pay over their 
Interest in said insurance money, or if their guardian shall fail to pay 
the same, or if for any cause the said policy of insurance shall not be 
paid to the beneficiary named in the policy, then, in either event, I devise 
the said lands to all of my children born of my said second wife, except 
my son Jeremiah Sutton, who has already been provided for. To have 
and to hold the same to them and their heirs.” 

The material part of the codicil to be considered is as follows: “Item 
4th: At the end of Item 7 of my said will, add the following: It is my 
will that my said sons, having paid over the insurance money as directed 
in this item, shall have the right to dispose of their respective shares by 
deed or will in fee, but if either or all of them shall die without issue 
seized and possessed of their share, then I devise the shares of such as 
shall die without issue and without having disposed of the same to my 
other children born to me by my said Ivey wife, except my son, Jerry 
Sutton, who has already had his share of my estate. I: is further my 
desire in the division of my said lands mentioned in this item among my 
said three sons, that the residue and premises surrounding same now 
occupied by me shall be on the share allotted in the said division to my 
son, Clarence Sutton, all my said three sons to have an equal share in 
value of said lands. In testimony whereof, I, the said Jeremiah Sutton, 
in all things and respects ratifying and confirmin my said will, 
except as modified in this codicil, have hereunto set my hand and seal, 
this 9th day of March, 1898. Jerry Sutton (Seal).” The codicil was 
duly witnessed. 

On 30 August, 1926, A. Clarence Sutton made and executed a note 
for $3,500 to the Metropolitan Life Insurance Company, secured by deed 
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of trust on the land in controversy to the Raleigh Banking and Trust 
Company, trustee. J. Granbery Tucker and Leon S. Brassfield, defend- 
ants, were duly substituted as trustees. A. Clarence Sutton and wife, 
Mollie Bell Sutton, on 28 December, 19385, deeded the land in controversy 
in fee to plaintiffs in this action. 

The parties waived a jury trial. The court below found certain facts 
and rendered judgment in favor of defendants: “The court considers, 
adjudges, and holds as a matter of law, that the said will and codicil of 
Jeremiah Sutton fully authorized \. Clarence Sutton to execute a valid 
and binding mortgage or deed of trust in fee simple on the lands devised 
to him by said will and codicil. Wherefore, the court is of the opinion 
and holds as a matter of law, that the power given A. Clarence Sutton 
by the codicil is a power given for the benefit of the owner himself, and 
should be more broadly construed than a mere power given to a donee 
having no estate or interest in the subject matter; and that a hberal 
and broad construction of the power necessarily leads to the conclusion 
that A. Clarence Sutton had the legal right to execute a valid and bind- 
ing deed of trust on the land in question, and that the substituted trustees 
have the right to proceed to exercise the power of sale conferred by the 
terms of the deed of trust, and that their deed will convey to the pur- 
chaser a fee simple title to the land described in said deed of trust,” ete. 

The plaintiffs excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 


R. F. Hoke Pollock and John G. Dawson for plaintiffs. 
Winston & Tucker for defendants. 


Crarxson, J. The only question presented by this appeal: Did 
A. Clarence Sutton, under Item 7 of the will of his father, Jeremiah 
Sutton, and the codicil thereto, have the right to borrow from defendant 
Metropohtan Life Insurance Company the sum of $8,500, and secure 
same by deed of trust? We think so. 

The authorities are not harmonious. The codicil, in part, is as fol- 
lows: “It is my will that my said sons . . .. shall have the right to 
dispose of their respective shares by deed or will in fee, but if either or 
all of them shall die without issue seized and possessed of their shares, 
then I devise the share of such as shall die without issue and without 
having disposed of the same to my other children,” ete. The sons paid 
the insurance money as directed. 

In Shannonhouse v. Wolfe, 191 N. C., 769 (774), is the following: 
“A clear expression of the proper construction of power to mortgage 
occurs in the case of Hamilton v. Hamilton, 149 Iowa, 329, and is as 
follows: ‘Question is further raised whether, under the power given in 
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the will, the plaintiff may mortgage the property. That a mere naked 
power to sell given to an agent or attorney, or to the trustee of any 
ordinary trust, does not inelude the power to mortgage is well settled by 
the weight of authority. In such case the power is to be strictly con- 
strued, and will not be extended to cover an act not clearly within the 
terms of the instrument by which 1t was created; but a different rule has 
often been apphed where a testamentary power has been given, not for 
the benefit or profit of the donor, but in the furtherance of some benefit 
which the donor confers upon the donee. The language creating such 
a power 1s to be liberally construed to promote the purpose or intent of 
its creation, and, 1f the power to sell is amplified by other words of 
broader or more general meaning, and the circumstances under which the 
gift is made be not such as to forbid that construction, the authority to 
mortgage for the purpose expressed in the writing may be inferred.’” 
See Troy vu. Troy, 60 N. C., 624; Hicks v. Ward, 107 N. C., 892; Parks 
vu. Robinson, 188 N. C., 269; Mabry v. Brown, 162 N. C., 217; Roane v. 
Robinson, 189 N. C., 628. 

In 21 R. C. L., p. 780, 1s the following: ‘“.And it weuld seem to be 
unquestioned that the donee of a power of sale which is unlimited and 
is to be exercised for his own benefit may execute a mortgage under the 
power.” 

In 92 A. L. R,, Anno., p. 882, under “Power of Sale as including 
power to mortgage,” at p. 889, we find: “It has been held, or at least 
stated, in a few cases, that a power of sale in an instrument conferring 
such power, particularly where the power of sale is unrestricted by other 
language in the instrument, impliedly confers authority on the donee 
of the power to mortgage the property (citing numerous authorities). 
Some ot the cases adhering to this rule have proceeded on the theory 
that a mortgage is a conditional sale,” citing authorities. At p. 899: 
“Where an estate is devised to one for life with power to ‘sell and convey 
the same by deed (part or all of it), the proceeds to be used for devisee’s 
comfort and otherwise as he may think proper,’ the power may be exer- 
elsed by the execution of a mortgage. Kent v. Morriscn (1891), 153 
Mass., 137, 26 N. E., 427, 10 L. R. A., 756, 25 Am. St. Rep., 616. In 
other words, an absolute and unrestricted power to sell for the benefit 
and in the discretion of the devisee of the power includes a power to 
mortgage. Ibid.” 

We have examined the case of [ead v. Temple, 51 Tenn. Reports, 34, 
cited by plaintiffs, That case was construing a marriage settlement. 
The other cases cited we do not think necessary to distinguish, from the 
view we take of the language in the will in this case. The able brief 
of the plaintiffs is persuasive, but not controlling. 

For the reasons given, the judgment of the court below is 


Affirmed, 
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SAMUEL B. WELLS vy. JEFFERSON STANDARD LIFE INSURANCE 
COMPANY, 


and 


SAMUEL B. WELLS, ADMINISTRATOR OF TITE EStrate of MARY NICHOLSON 
WELLS, DECEASED, Vv. JEFFERSON STANDARD LIFE INSURANCE 


COMPANY, 
and 
MARTIIA J. NICHOLSON y. JEFFERSON STANDARD LIFE INSURANCE 
COMPANY. 


(Filed 7 April, 1987.) 
1. Insurance § 138— 
Laws in force at the time of the issuance of a policy of insurance 
become a part of the contract, and stipulations in the policy contrary to 
statutory provisions are of no effect. C. S., 628T, 6288. 


2. Insurance § 31b—Material misrepresentation for which policy may be 
avoided is one which would influence insurer in making contract. 

It is provided by C. S., 6289, that misrepresentations in an application 
for insurance will not prevent recovery on the policy unless the misrepre- 
sentations are fraudulent or material, and under this section all repre- 
sentations which would naturally influence the judgment of insurer in 
making the contract are material, and it is not necessary that they be 
fraudulent in order to bar a recovery, but a stipulation in the policy that 
all representations in the application should be deemed material is con- 
trary to the statutory provision, and is of no effect. 


3. Same—Whether misrepresentation was material, entitling insurer to 
avoid policy, held question for jury on evidence in this case. 

The evidence, considered in the light most favorable to plaintiff, tended 
to show that insured stated in her application for insurance that she had 
not consulted a doctor for any cause other than as disclosed in the appli- 
eation, while insured had consulted a physician who determined that she 
had a mild form of malaria causing one-half degree of fever, that at the 
time of signing the application insured had completely recovered and that 
the malaria was in no way a cause or contributing cause of her death. 
Held: Whether the misrepresentation in the poliey was material is a 
question for the jury under the evidence in the beneficiary’s action on the 
policy, and the granting of insurer’s motion to nonsuit is error. 


4, Same—Evidence held insufficient to establish falsity of representation 
as a matter of law. 

The evidence disclosed that insured stated in her application that she 
was not pregnant and that her menstruation was regular and normal, and 
that she died in childbirth nineteen days less than nine months thereafter. 
It also appeared that insured was thirty-three years old and married, and 
paid an additional premium to insurer to cover the risk of childbirth, and 
that a physician whom insured consulted more than a month after signing 
the application was unable to determine at that time that she was preg- 
nant. Held: The evidence does not affirmatively show that the childbirth 
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was not premature, and is insufficient to establish as a matter of law that 
insured’s representations in regard thereto in her application were false, 
and the granting of insurer’s motion to nonsuit in the beneficiary’s action 
on the policy is error. 

5. Insurance § 37—Burden is on insurer to establish misrepresentations 
relied upon by it to avoid policy. 

Where plaintiff beneficiary offers the policy in evidence, and insurer 
admits its execution and delivery and the death of insured, plaintiff estab- 
lishes a prima facie case, and the burden is on insurer to establish mis- 
representations relied on by it to avoid the policy, and the burden of proof 
is not affected by anticipation of such defense and the offering of evidence 
upon the issue of misrepresentation by plaintiff, and in passing upon 
insurer’s motion to nonsuit on the ground of such misrepresentations, all 
the evidence must be considered in the light most favorable to plaintiff. 


Appra by plaintiffs from Spears, J., at December Term, 1936, of 
Dupin. Reversed. 

Three actions upon policies of insurance issued by defendant insurance 
company upon the life of Mary Nicholson Wells were resisted by the 
defendant upon the ground of falsity of material representations by the 
insured in the application for the insurance. The application was dated 
28 June, 1935. 

Plaintiffs offered, in addition to the defendant’s admission of the 
issuance of the policy and of the death of insured, the testimony of three 
physicians as to the physical condition and health of insured. 

At the close of plaintiffs’ evidence motion for nonsuit was sustained, 
and from judgment dismissing the action, plaintiffs appealed. 


Oscar B. Turner and Norwood B. Boney for plainttffs. 
Smith, Wharton & Hudgins and Beasley & Stevens for defendant. 


Drevin, J. The decision of this appeal turns upon the question 
whether the representations made by the insured in the application for 
the policies of insurance sued on were material. 

The defense set up in the answer was that the replies to the following 
three questions in the application were false and material : 

(1) Have you consulted a doctor for any cause not included in above 
answer? No. 

(2) Is menstruation regular and normal? Yes, 

(3) Are you pregnant? No. 

I, Relating to the first of these questions, 1t was testified by the family 
physician that on 7 May, 1935, the insured came to him and he found 
she had one-half degree of fever due to malaria, that he saw her on 
14 May and she was feeling better, that he saw her again on 20 May 
and she had no fever, that he saw her next 23 May and her condition 
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was good, that she came back 25 June and an examination showed no 
malaria. “I never heard of anybody dying from this type (of malaria).” 

The examining physician, who wrote down the answers to the inter- 
rogatories on 28 June, 1935, testified: “I never made any special exami- 
nation for malaria. J wasn’t looking for malaria. . . . I wouldn’t 
have asked her a specific question like that (whether she had had mala- 
ria), because 1t 1s not included as a specific question. I did not find any 
trace of malaria.” 

Another physician testified that malaria had nothing to do with her 
death. 

It is provided by statute that all insurance contracts shall be deemed 
to have been made subject to the laws of the State. C. S., 6287, 6288. 
Among these laws is the following: “All statements or descriptions in 
any application for a policy of imsurance, or in the policy itself, shall be 
deemed representations and not warranties, and a representation, unless 
material or fraudulent, will not prevent a recovery on the policy.” 
C. 8., 6289. Construing these provisions, it is held by this Court “that 
every fact untruly asserted or wrongfully suppressed must be regarded as 
material if the knowledge or ignorance of it would naturally influence 
the judgment of the insurer in making the contract, or in estimating the 
degree and character of the risk, or in fixing the rate of premium.” Jns. 
Co. v. Box Co., 185 N. C., 548; Bryant v. Ins. Co., 147 N. C., 1813; Fish- 
blate v. Fidelity Co., 140 N. C., 589. 

Fraud is not essential and as a general rule recovery will not be al- 
lowed if the statements made and accepted as inducements to the contract 
of insurance are false and material. Jns. Co. v. Woolen Mills, 172 
N.C., 534; Ins. Co. v. Box Co., 185 N. C., 5438. 

Whether the representation was material depends upon whether it was 
such as would naturally and reasonably influence the insurance company 
with respect to the contract or risk. Schas v. Ins. Co., 166 N. C., 55. 

The defendant contends that the testimony of the physician shows that 
the negative answer to the question, whether the insured had consulted 
a doctor for any cause not included in the other interrogatories, was 
false, and that her statement was a representation and deemed material 
under the rule in Jns. Co. v. Woolen Mulls, supra; and further, that in 
the application it was distinctly agreed that every statement therein 
made was material. 

But the evidence offered, considering it in the light most favorable for 
the plaintiff (as we are required to do on a motion to nonsuit) permits 
the reasonable inference therefrom that the indisposition of the insured 
in May, 1935, was slight and temporary, and that it had entirely passed 
away before the application for insurance was made, and that it had no 
connection whatever with her death the following March. Hines v. 
Casualty Co., 172 N. C., 225. 


430 IN THE SUPREME COURT. [211 





WELLS v. INSURANCE Co, AND NICHOLSON V. INSURANCE Co. 





We are unable to hold that the failure to disclose the fact that insured 
had had some time previous to her application one-half degree of fever 
due to a mild form of malaria and from which she had entirely recov- 
ered, taken in connection with the further fact that she was at the time 
of the application in sound health and otherwise insuraole, was such a 
withholding of information as would necessarily have been calculated to 
influence the action or judgment of the insurance company. The evi- 
dence in its most favorable light tends to support the view that the 
representation, or withholding of information, was neither fraudulent 
nor material. 

It was held in Anthony v. Protective Union, 206 N. C., 7, Adams, J., 
speaking for the Court, that the failure of the msured to inform the 
defendant’s representative that in the previous spring a physician had 
treated her for a temporary indisposition was of negligible significance 
and in no event an adequate cause for canceling the policy. 

II. Referring to the representations of the insured contained in the 
application for Insurance and hereinbefore quoted as numbered (2), the 
evidence does not disclose the falsity of the statement that the menstrua- 
tion of the insured was normal. 

The defendant, however, contends that the insured represented, on 
28 June, 1935, that she was not pregnant, and that this statement was 
false and material, as she died in childbirth 9 March, 1936. 

On the other hand, it does not afhrmatively appear that the childbirth 
was not premature, and hence 1t would seem the falsity of the representa- 
tion as to pregnancy would not be a necessary deduction. The plain- 
tiffs further take the position that if she was pregnant on 28 June, 1935, 
she did not know it, and that her statement was not fraudulent, and that 
the risk from this cause entered into the contract and was provided 
against by the defendant by the requirement of an additional premium 
for that reason which was paid to the defendant, as shown by the rider 
attached to the policy. 

In this connection it appears from the record that the physician testi- 
fied the insured consulted him 2 August, 1935, presumably about her 
possible pregnancy, and that he was unable to decide with certainty, and 
that he told her to come back in a month, when he could tell her defi- 
nitely. 

In view of the evidence that defendant issued its policies on the life 
of the insured when it knew she was 33 years of age, hed been married 
about a year, and that ordinarily pregnancy might be expected, and the 
fact that it required an additional premium on that account, we are 
unable to hold on this record that the plaintiffs are pzecluded by the 
statement complained of, or by the failure of the insured thereafter to 
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disclose to the insurance company her condition, when she had paid an 
extra premium to compensate the defendant for the additional risk. 

By offering in evidence the policy of insurance and the defendant’s 
admission of its execution and delivery and of the death of the insured, 
the plaintiffs made out a prima facie case, and the burden was then upon 
the defendant to rebut it by proof of the matters alleged in the affirma- 
tive defense in the answer. Though the plaintiffs, in anticipation of the 
defense, elected to offer the testimony of the witnesses, this did not 
change this rule as to the burden of proof. Nevertheless, the motion 
for judgment of nonsuit requires the consideration of all the evidence in 
the light, however, most favorable to the plaintiffs. 

We have examined the authorities cited by counsel for the defendant 
in their well prepared brief, but conclude that the evidence here pre- 
sented does not necessarily require the holding as a matter of law that 
the quoted representations, contained in the applheation of the insured, 
were both false and material, as contended by the defendant. 

We are of opinion, and so decide, that the learned judge was in error 
in sustaining the motion for judgment of nonsult. 

Reversed. 





LILLIAN B. LITTLE, ADMINISTRATRIX OF THE ESTATE oF FE. KE. LITTLE, 
DECEASED, Vv. C. L. RHYNE anp Wire, MRS, C. Il. RHYNE (BERTHA 
RHODES RHYNE). 

(Wiled 7 April, 1937.) 


Executors and Administrators § 10: Pleadings § 8a—Plaintiff need not in- 
troduce proof of allegations which are admitted to be true in answer. 
Plaintiff alleged that she was duly appointed administratrix of her 
intestate, and that she was then in the active discharge of her duties as 
such administratrix, which allegations were admitted to be true in de- 
fendants’ answers. Acid: The admission of the allegations establishes 
them, N. C. Code, 548. and makes it unnecessary for plaintiff to introduce 
evidence in support thereof, and the allegations are sufficiently broad to 
establish plaintiff’s right to maintain the action as administratrix, and a 
contention that the allegations were insufficient in that it was not alleged 
that plaintiff had duly qualified, is untenable, the allegation that plaintiff 
was actively engaged in the discharge of her duties as administratrix, 
liberally construed, being sufficient to imply qualification. 


Apprat by plaintiff from Sink, J., at January Term, 1937, of IREDELL. 
Reversed. 

This is a civil action brought by the plaintiff to recover judgment on 
two certain notes alleged to have been executed and delivered by the 
defendants to one D. P. Rhodes, and transferred and assigned and nego- 
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tiated by the said D. P. Rhodes, by blank endorsement, to the plaintiff’s 
intestate before maturity, which allegation is denied by the defendant’s 
answer. 

It was admitted of record at the May, 1936, Term of Superior Court 
for Iredell County that the defendants executed said note, and that the 
endorsement of D. P. Rhodes was genuine. Counsel for the defendants, 
upon request, admitted in writing that the signatures of the defendants 
to said notes were genuine on 29 January, 1936. Both of these admis- 
sions were introduced in evidence at the time of the trial, as were the 
two notes upon which the suit was brought. 

It was alleged in the complaint that the plaintiff’s intestate died intes- 
tate on 25 January, 1933, and that she was duly appointed as adminis- 
tratrix of the estate of E. E. Little on 21 January, 1933, and was, at 
the time the suit was instituted, actively engaged in the discharge of her 
duties as such administratrix. It is admitted in the defendants’ answer 
and in the amended answer of the defendant Mrs. C. L. Rhyne that this 
allegation is true. 

At the conclusion of the plaintiff’s evidence, the defendants moved 
for a judgment of nonsuit on the ground that the plaintiff had failed to 
make out her case in that no proof has been offered that she was, in fact, 
the administratrix of the estate of E. E. Little. The defendants’ motion 
was allowed by the court, and judgment of nonsuit entered accordingly, 
whereupon the plaintiff excepted, assigned error, and appealed to the 
Supreme Court. 

The plaintiff’s exceptions and assignments of error are as follows: 

“1, That the court erred in allowing the motion for judgment of 
nonsuit at the conclusion of the plaintiff’s evidence. 

“9. That the court erred in holding that, upon the evidence presented, 
the plaintiff had failed to make out her case for the reason that she had 
not offered proof that she was in fact administratrix of the estate of 
E. E. Little, although this fact was alleged in the complaint and ad- 
mitted in both answers of the defendants.” 


Raymer & Raymer for plaintiff. 
Lewis & Lewis for defendants. 


Criarxson, J. At the close of plaintiff’s evidence, on motion of de- 
fendants, the court below allowed defendants’ motion for judgment as in 
ease of nonsuit. C.8., 567. In this we think there was error. 

The plaintiff alleged in her complaint: “That E. E. Little, late of 
Tredell County, North Carolina, died intestate on or about 25 January, 
1933, and that the plaintiff Lillian B. Little, administratrix of the estate 
of E. E. Little, was duly appointed as such by the clerk of Superior 
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Court of Iredell County, North Carolina, on 31 January, 1933, and is 
now in the active discharge of her duties as such administratrix.” 

The defendants in their answer say: “That the allegations contained 
in the first paragraph of the complaint are true.” 

The amended answer of Mrs. C. L. Rhyne states: “That paragraph 1 
of the complaint is true and admitted.” 

N. C. Code, 1935 (Michie), section 548, is as follows: “Allegations 
not denied, deemed true-—Every material allegation of the complaint 
not controverted by an answer, and every material allegation of new 
matter in the answer, constituting a counterclaim, not controverted by 
the reply is, for the purposes of the action, taken as true. But the allega- 
tion of new matter in the answer, not relating to a counterclaim, or of 
new matter in reply, is to be deemed controverted by the adverse party 
as upon a direct denial or avoidance, as the case requires.” 

N.C. Practice and Procedure in Civil Cases (McIntosh), pp. 366-7, 
is as follows: “The material facts are those alleged in the complaint, 
and which the plaintiff must prove in order to establish his cause of 
action, and, when one of these facts is not denied in the answer, it is as 
effectual as if found by a jury; and it is not necessary to introduce the 
pleadings in evidence to show that there was no denial. Where the 
complaint alleges a material fact upon information and belief, and the 
answer admits such allegation, it 1s an admission of the facts alleged, 
and not simply of the information and belief. . . . For determining 
the cause of action or defense, and the material facts which are contro- 
verted, each party is bound by his pleading, as a conclusive or judicial 
admission, and it is not a question of evidence.” West v. 4. F. Messick 
Gro. Co., 188 N. C., 166; Leathers v. Blackwell Durham Tob. Co., 144 
N. C., 8330; Page v. Life Ins. Co. of Va., 181 N. C., 115; Adams v. 
Beasley, 174 N. C., 118. 

The defendants contend: “That the plaintiff should have introduced 
evidence to the jury and to the court showing that she was the duly 
appointed and gualificd administratrix of the estate of EK. E. Little, 
deceased, and having failed to do so, the court was entirely right in 
granting the motion of nonsuit at the close of plaintiff’s evidence. How- 
ever, 1f the court should be of the opinion that when the allegations of 
the complaint are admitted, or are not denied, that no proof need be 
offered as contended by the plaintiff in this action, then we call the 
court’s attention to the fact that the plaintiff did not allege in the com- 
plaint that the plaintiff was the duly appointed and qualified adminis- 
tratrix of the estate of E. E. Little; and, of course, was not admitted 
in the answer.” 

It goes without saying that plaintiff must be the duly appointed and 
qualified administratrix of the estate of E. E. Little. We think the 
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allegations in the complaint admitted in the answers show this. The 
plaintiff alleges that she was “duly appointed,” and goes further and 
alleges, “And is now in the active discharge of her duties as such admin- 
istratrix.” Liberally construed, as our pleadings are, we think this 
language implies that she “qualified.”” The contention of defendants is 
too technical, and cannot be sustained. 

For the reasons given, the judgment of the court below is 

Reversed. 





S. GLENN WILSON vy. N. C. LEE anp E. C. NEWMAN, TRADING AS 
LEE & NEWMAN. 


(Filed 7 April, 1937.) 


1. Money Received § 1— 

An action for money had and received may be maintained whenever 
defendant has money in his hands which belongs to plaintiff, and which 
in equity and good conscience he ought to pay plaintiff, the money belong- 
ing to plaintiff having been secured by defendant without plaintiff’s con- 
sent, or, if with his consent, without consideration. 


2. Same—Allegations and evidence held sufficient to constitute cause of 
action for money had and received, and nonsuit was improperly 
granted. 

Plaintiff alleged and offered supporting evidence that he had paid 
defendants a certain sum upon a modified agreement between plaintiff 
and defendants that defendants would recall an execution issued against 
plaintiff’s father, that unknown to plaintiff the land hac been sold under 
the execution at the time the money was paid, and the land bought in by 
defendants, that plaintiff paid the money in reliance on the prior agree- 
ment for the recall of the execution, and that the return of the money 
had been demanded and had been refused. Heid: The action was for 
money had and received. plaintiff having received no consideration for 
the money paid over. and plaintiff having waived all other causes of 
action, and plaintiff's evidence, if believed by the jury, would entitle 
plaintiff to recover, and the granting of defendants’ motion to nonsuit 
was error. 


Aprrat by plaintiff from Spears, J., at September Term, 1936, of 
Sampson. Reversed. 

This is an action to recover of the defendants the sum of $246.00. 

In his complaint, the plaintiff alleges that on 14 October, 1931, he 
paid to the defendants the sum of $246.00, upon their representation that 
in accordance with their agreement with the plaintiff they had recalled 
an execution which they had caused to be issued on a judgment which 
they had recovered against George W. Wilson, the father of the plaintiff, 
and under which the lands of the said George W. Wilson had been adver- 
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tised for sale on 5 October, 1931; that at the time the plaintiff paid to the 
defendants the said sum of $246.00 the lands of George W. Wilson had 
been sold under said execution, and that the defendants had bought said 
lands at said sale; and that upon his discovery that defendants had not 
recalled said execution, but in violation of thelr agreement with the 
plaintiff, had caused the said lands to be sold under said execution, the 
plaintiff demanded that the defendants return to him the said sum of 
$246.00, which demand the defendants had refused. 

In their answer, the defendants admit the receipt by them from the 
plaintiff, on 14 October, 1931, of the sum of $246.00, but deny that they 
received said sum of $246.00 under and pursuant to the agreement as 
alleged in the complaint. They allege that plaintiff paid them the sum 
of $246.00 for an option to purchase the lands which the defendants had 
purchased at the sale under the execution, and that plaintiff had failed 
to exercise said option, in accordance with its terms. 

At the trial the evidence for the plaintiff tended to show that at 
August Term, 1929, of the Superior Court of Sampson County, the 
defendants had recovered a judgment against George W. Wilson for the 
sum of $878.67, with interest and costs; that said judgment was duly 
docketed in the office of the clerk of the Superior Court of Sampson 
County; that some time prior to 5 October, 1931, the defendants had 
caused an execution to be issued on said judgment to the sheriff of 
Sampson County; and that after the said execution was issued to him, 
the sheriff of Sampson County had levied upon and advertised for sale 
under said execution, on 5 October, 1931, certain lands in Sampson 
County, which were owned by George W. Wilson, the judgment debtor. 

The evidence for the plaintiff further tended to show that on 5 Octo- 
ber, 1931, about 10:30 a.m., the plaintiff, accompanied by a friend, went 
to the office of the attorney for the defendants and there agreed with said 
attorney that he would pay, or cause to be paid, within a few days, the 
sum of $500.00 on said judgment, and that he would pay the balance 
due on said judgment after the payment of the sum of $500.00, in 
monthly installments; and that in consideration of said agreement the 
said attorney agreed with the plaintiff that he would recall said execu- 
tion; that on 14 October, 1931, the plaintiff notified the defendants that 
he was unable to pay the sum of $500.00 in cash on said judgment, but 
then and there offered to pay to defendants the sum of $246.00. in ac- 
cordance with the agreement by and between the plaintiff and the 
defendants on 5 October, 1931; and that this offer was accepted by the 
defendants. The plaintiff accordingly paid to the defendants the sum 
of $246.00. 

The evidence for the plaintiff further tended to show that the attorney 
for the defendants did not recall said execution in accordance with his 
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agreement with the plaintiff on 5 October, 1931, but caused the lands of 
George W. Wilson to be sold by the sheriff under said execution at 12 m., 
on 5 October, 1931; and that at said sale the defendants were the pur- 
chasers of said land, and now have a deed for said land from the sheriff 
of Sampson County. 

The evidence for the plaintiff further tended to show that on 14 Octo- 
ber, 1931, when the plaintiff paid to the defendants the said sum of 
$246.00, the plaintiff did not know that defendants had failed to recall 
the execution on 5 October, 1931, in accordance with their agreement 
with the plaintiff, but had caused the lands of George W. Wilson to be 
sold under said execution, in accordance with the advevtisement of the 
sheriff of Sampson County. 

At the close of the evidence for the plaintiff, the defendants moved for 
judgment as of nonsuit. The motion was allowed, and plaintiff duly 
excepted. 

From judgment dismissing the action, in accordance with defendants’ 
motion, the plaintiff appealed to the Supreme Court, assigning error in 
the judgment. 


J.D, Johnson, Jr., for plaintiff. 
P. D. Herring and Richard L. Herring for defendants. 


Connor, J. This is an action for money had and received. Although 
an action at law, it is governed by equitable principles. The plaintiff in 
the action waives all torts, trespasses, and damages. The action may, in 
general, be maintained whenever the defendant has money in his hands 
which belongs to the plaintiff, and which in equity and good conscience 
he ought to pay to the plaintiff. 41. J., 28. The plaintiff is entitled 
to recover when it appears that the money in question belonged to the 
plaintiff and was secured by the defendant without the consent of the 
plaintiff, or if with his consent, without consideration. 41 C. J., 42. 

The evidence for the plaintiff in the instant case tended to show that 
on 14 October, 1931, the plaintiff paid to the defendants the sum of 
$246.00, in performance of his agreement with the defendants on 5 Octo- 
ber, 1931, which was subsequently modified only with respect to the 
amount which should be paid by the plaintiff to the defendants, in cash, 
and that the defendants, without the knowledge of the plaintiff, had 
failed to perform their agreement with the plaintiff, and that for this 
reason the plaintiff received no consideration for the sum of $246.00, 
which he paid to the defendants. If the jury had found the facts to be 
as the evidence for the plaintiff tended to show, the plaintiff is entitled to 
recover of the defendants the sum of $246.00, with interest from 14 Octo- 
ber, 1931. There is error in the judgment dismissing the action as of 
nonsuit. 
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In Tomlinson v. Bennett, 145 N. C., 279, 59 S. E., 87, it is said: “The 
only cause of action stated in the complaint is for money had and re- 
ceived to plaintiff’s use. If the plaintiff, in part performance of an 
executory contract, paid the money and delivered the horse, and, for any 
reason, for which he was not responsible, the contract was not executed, 
he would be entitled to recover the money upon an implied promise to 
repay it, and the value of the horse as for a conversion. The law will 
imply a promise to repay money received, when there is a total failure 
of the consideration upon which it was paid. It would be against good 
conscience and equity to retain it. This is the principle upon which the 
action is based.” 

Applying this principle to the facts which the evidence for the plaintiff 
tends to show, we reverse the judgment in this action and remand the 
action to the Superior Court of Sampson County for a new trial. 

Reversed. 








STATE v. ARTHUR ORMOND. 


(Filed 7 April, 1937.) 


1. Criminal Law § 78c— 


Where defendant does not move for judgment as of nonsuit as required 
by C. 8., 4648, and fails to request a directed verdict for insufficiency of 
the evidence, he waives his right to contend on appeal that the evidence 
was insufficient to sustain a conviction. 


2. Automobiles § 33— 


In a prosecution for manslaughter for reckless driving, it is competent 
for a witness to testify from his observation as to the skid marks on the 
concrete leading to defendant’s car and as to its position after the accident 
as tending to show the speed at which the car was traveling at the time. 


3. Criminal Law § 81c— 
An exception to the admission of evidence cannot be sustained when the 
evidence objected to corroborates the testimony of another witness and 
its admission is not prejudicial to defendant. 


4. Criminal Law § 53c— 

The instruction in this case that the burden was on the State to prove 
defendant guilty beyond a reasonable doubt, and that the jury should 
ascertain the facts from the evidence is held sufficiently full in the absence 
of prayers for special instructions. 


5. Criminal Law § 56— 

A motion in arrest of judgment for that the special term at which de- 
fendant was tried was not advertised as required by law goes to the 
organization of the court and not to the competency of the jury, and is 
improperly made in the trial court. 
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ApprkaL by defendant from Woelliams, J., and a jury, at January 
Special Term, 1937, of Pirr. No error. 

The defendant was indicted on the following bill of indictment: “The 
grand jurors for the State upon their oath present: That Arthur 
Ormond, late of the county of Pitt, on 19 April, A.D. 1936, with force 
and arms, at and in the county aforesaid, unlawfully, willfully, and 
feloniously did operate an automobile on the public highway in a reck- 
less and careless manner, and while so doing unlawfully, willfully, and 
feloniously did in and upon one Bernice Haddock with a certain deadly 
weapon, to wit: an automobile, kill and slay, contrary to the form of 
the statute in such case made and provided, and against the peace and 
dignity of the State. D. M. Clark, Solicitor.” 

The defendant entered a plea of not guilty. After hearing the evi- 
dence and charge of the court, the jury returned into open court and 
said for their verdict, “Defendant is guilty.” Defendant moved for a 
new trial and for arrest of judgment. The motion was denied and the 
defendant excepted and assigned error. Thereupon the court, on 30 
January, 1937, entered judgment as follows: That the defendant be 
confined in the State’s Prison for a term of not less than seven years 
nor more than ten years. It was in evidence that the general reputa- 
tion of defendant was bad and he had theretofore served a sentence on a 
whiskey charge, and had committed other offenses. 

To the foregoing judgment the defendant excepted, assigned error, 
and appealed to the Supreme Court. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
A. B. Corey and Albion Dunn for defendant. 


Crarxson, J. In the record it appears that defendant did not make 
in the court below a motion as in case of nonsuit or to dismiss. N.C. 
Code, 1985 (Michie), sec. 4643. 

In Jones v. Ins. Co., 210 N. C., 559 (561), 1s the following: “The 
record discloses that no motion for judgment as in case of nonsuit was 
lodged ‘when the plaintiff introduced his evidence and rested his case,’ 
but was lodged for the first time ‘after all the evidence on both sides is 
(was) in” The defendant thereby lost his right under C. S., 567, to 
demur to the evidence. ‘The motion (for judgment as in case of non- 
suit) cannot primarily come at the close of all the evidence. It must be 
made initially at the close of plaintiffs’ evidence, and, if the motion is 
refused, there may be an exception and appeal. But if evidence 1s 
offered by defendant, the exception is waived. At the end of all the 
evidence the exception may be renewed, but not then made for the first 
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time. Nowell v. Basnight, 185 N. C., 142 (147), and cases there cited.” 

This section serves, and was intended to serve, the same purpose in 
criminal prosecutions as is accomplished by section 567, 1n civil actions. 
S.v. Fulcher, 184 N. C., 663 (665). A motion for judgment of nonsuit, 
under this section, must be made at the close of the State’s evidence in 
order for a motion thereunder made at the close of all the evidence to 
be considered. S. v. Norris, 206 N. C., 191. 

Defendant requested no prayer for instruction to the effect that the 
evidence was not sufficient to be submitted to the jury. From the well 
settled law in this jurisdiction, the defendant has now waived his right 
to contend that there was no evidence sufficient to be submitted to the 
jury on the indictment. The defendant contends that on the trial errors 
were committed : 

(1) The defendant excepted and assigned error (which cannot be 
sustained) to the following evidence of the witness C. R. Wilhams: “I 
made an examination of this homicide. I found a Chevrolet coach on 
the right-hand side of the road going toward Vaneceboro. The car was 
facing back toward Greenville at an angle. The fence was torn down. 
The bank is two and a half or three feet high. Q. What marks, if any, 
did you find on the pavement? Ans.: The brake marks leading to the 
car started approximately in the middle of the highway.” Asked by the 
court what he meant by brake marks, the witness replied, ‘“Tire marks.” 
It was a concrete pavement. 

In 9 Blashfield Automobile Law, at p. 531, we read: “Since the test 
of control of a motor vehicle is the ability to stop it quickly and easily, 
scars or marks on the pavement caused by skidding are admissible on the 
question of speed, when connected up with the defendant’s automobile. 
If such marks show an inability to stop quickly and easily, on an ocea- 
sion for so doing, the inference 1s obvious either that the car was running 
too fast or that a proper effort to control it was not made. Therefore, 
on the question of speed at the time of the collision, it is proper to con- 
sider the skid marks to show the distance an automobile traveled after 
the accident and before it came to a stop.” (oss v. Williams, 196 N. C., 
213 (219). 

(2) The exception and assignment of error made by defendant to 
Sheriff Whitehurst’s evidence cannot be sustained; it was corroborative 
of Williams’ testimony and not prejudicial. 

(3) The court below charged the jury: “The case has been argued 
to you by counsel for the State and defendant. The court will not 
undertake to repeat all the evidence given by either the State or the 
defendant, but it is your duty to take into consideration the contentions 
of both the State and the defendant, whether referred to by the court or 
not, and which will enable you to reach a verdict which expresses the 
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truth of this matter, realizing its importance to the State and to the 
defendant, applying to the facts as you find them to be from the evi- 
dence beyond a reasonable doubt the law as laid down to you by the 
court.” To the foregoing portion of his Honor’s charge the defendant 
excepted and assigned error, which cannot be sustained. It is too at- 
tenuated and technical. 

The court had theretofore charged the jury: “The term, ‘beyond a 
reasonable doubt,’ does not mean a vain, Imaginary, or fanciful doubt, 
but is a sane doubt arising from the testimony and supported by com- 
mon sense and reason. It means the jury must be fully satisfied, or 
satisfied to a moral certainty, but if after carefully considering, weigh- 
ing, and comparing all the evidence in the case the jury cannot say it has 
an abiding conviction of the defendant’s guilt, then it has a reasonable 
doubt, otherwise not. A reasonable doubt is an honest, substantial mis- 
giving, an insufficiency which fails to convince your reason and judg- 
ment. It is not a doubt aroused by the ingenuity of counsel. It is a 
sane doubt arising from the testimony and supported by common sense 
and reason.” Taking the charge as a whole, the jury could readily 
understand that they were the triers of the facts. If defendant wanted 
a more specific or detailed charge, he should have requested same by 
prayer for instruction. 

(4) The last and final question submitted by the defendant: “Did the 
court commit error in refusing to arrest judgment?” This exception 
and assignment of error cannot be sustained. The matter has been 
decided to the contrary in S. v. Boykin, ante, 407. 

For the reasons given, in the trial of the court below we find 

No error. 





IN RE ESTATE OF ALICE J. BOST, DECEASED. 
(Filed 7 April, 19387.) 


1. Executors and Administrators § 30b—Under facts of this case executors 
held not personally liable for gravestone purchased without order of 
court. 


The will provided that not less than $4,500 be spent on testatrix’ burial 
and gravestone, etc. The executors, at a time when it appeared the 
estate was solvent, spent more than $100 for a gravestone and other 
burial expenses without an order of court, C. S., 108. Meld: Upon later 
insolvency of the estate, creditors may not hold the executors personally 
liable as for a breach of trust for the expenditure of funds of the estate 
for this purpose in good faith. 
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2. Same—Creditors filing claims more than twelve months after publica- 
cation of notice may assert their demands only against undistributed 
assets. 


Creditors filing their claims more than twelve months after the publica- 
tion of the first notice by the executors may assert their demands only 
against the undistributed assets of the estate, C. 8., 101, and may not 
hold the executors personally liable for distributing household and kitchen 
furniture to the legatees shortly after the death of testatrix in accordance 
with specific bequests in the will, at a time when it appeared the estate 
was amply solvent. 

3. Same: Attorney and Client § 10— 


Executors paid part of a judgment against the estate to the judgment 
creditor without notice that his attorneys were entitled to a part of the 
recovery under a contingent fee agreement. Held: The executors cannot 
be held personally liable by the attorneys. 


AppraL by executors as such, and individually, from Alley, J., 24 
December, 19386. From Caparrus, 

Exceptions to report of executors, heard under C. S., 124, and on 
appeal under C. S., 125, resulting in judgment against the executors 
individually and in their representative capacity. 

The questions presented turn upon the following facts: 

1. On 6 August, 1929, Alice J. Bost, of Cabarrus County, died testate, 
naming the Citizens Bank and Trust Company and Sam Suber her 
lawful executors, and directing in her will that at least $4,500 should be 
spent on her burial, gravestone, improvement of family plot, ete., in 
accordance with directions given in her lifetime. She left an estate 
valued at the time at approximately $16,000. (See Lipe v. Trust Co., 
207 N. C., 794, 178 8. E., 665.) 

2. The executors duly qualified 9 August, 1929, filed will for probate, 
and immediately entered upon the administration of said estate. 

3. In Item 8 of the will, the testatrix leaves her household and kitchen 
furniture, worth about $200, to Mrs. Artie Suber and her children. 
This was turned over to the legatees soon after the death of the testatrix. 

4, The executors rented a house belonging to the testatrix to Mrs. 
C. H. Lipe for $22.50 per month, her husband agreeing to secure pay- 
ment of said rent by any interest which he had in the estate. C. H. 
Lipe is a nephew of the testatrix and was given a legacy of $3,000 under 
her will. No cash rent has been, collected since 1 June, 1930, and the 
renting was done without order of court. //fardy v. Turnage, 204 N.C., 
538, 168 S. E., 823. 

5. On 5 August, 1932, C. H. Lipe brought suit against the estate for 
services rendered the testatrix during her lifetime and recovered judg- 
ment in the sum of $3,875, agreeing with his counsel, however, that they 
should have 40 per cent of whatever amount was collected on said judg- 
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ment. Lipe v. Trust Co., supra. The first notice the executors had of 
Lipe’s claim was when he filed suit; and the first notice they had of his 
agreement with counsel was received 2 August, 1935. 

6. The executors have realized only $10,211.62 from properties belong- 
ing to the estate, and the estate now appears to be insolvent. 

7. In the final report of the executors, the C. H. Lipe judgment is 
eredited with payment of $1,240 on 30 July, 1935, “by house rent.” 

In the court below, the executors were held personally liable: 

First, for $1,298, excessive monument and grave expenses made with- 
out order of court; 

Second, $200 value of household and kitchen furniture ; 

Third, 40 per cent of credit on Lipe judgment, plus certain expenses 
advanced by counsel. 

The executors, individually and in their representative capacity, ap- 
peal, assigning errors. 


ZA. Morris, H. 8. Williams, and John Hugh Williams for appellants. 
Crowell & Crowell and Hartsell & Hartsell for appellees. 


Sracy, C. J. This is another case in which executors who are re- 
quired to act in the searchlight of prevision have been judged in the 
noonday of hindsight. The latter is usually the brighter light, affording 
a clearer vision. “Hindsight is usually better than foresight.” Ingle 
v. Cassady, 208 N. C., 497, 181 8S. E., 562. 

First, in respect of the burial expenses, purchase of gravestone, 1m- 
provement of family plot, etc., it should be remembered that these were 
made in obedience to testamentary instructions and at a time when the 
estate appeared to be solvent. Mrcks v. Purvis, 208 N. C., 657, 182 
S. E.. 151; Fancher v. Fancher, 156 Cal., 18, 28 L. R. A. (N.S.), 944, 
19 Ann. Cas., 1157. Hence, the provisions of C. §., 108, requiring an 
order of court to spend more than $100 for a gravestone 1s not neces- 
sarily controlling. 24 C. J., 92, et seg. It is not suggested that the 
executors acted in bad faith—only that they omitted to secure an order 
of court before proceeding as directed by the will. Hardy v. Turnage, 
supra. The record, we apprehend, is insufficient to hold them as for a 
breach of trust. Stroud v. Stroud, 206 N. C., 668, 175 8S. E., 181; 
Thigpen v. Trust Co., 208 N. C., 291, 165 S. E., 720; Deberry v. Ivey, 
55 N. C., 370. 

Secondly, as to the household and kitchen furniture, specifically be- 
queathed by the will (Heyer v. Bulluck, 210 N. C., 321, 186 8. E., 356) 
and turned over to the legatees soon after the death of the testator: It 
is true that a testator, or testatrix, has nothing to giv2 away until his 
debts are paid. Equity, which delighteth in equality, as well as the law, 
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which commands the right, requires that one shall be just before he is 
generous, for generosity ceases to be a virtue when indulged in at the 
expense of creditors. Trust Co. v. Lentz, 196 N. C., 398, 145 5. E., 
776. It is, also, the rule that executors are not chargeable with the value 
of specific bequests, turned over in good faith in the due administration 
of the estate prior to notice of claims of creditors, for under C. 8., 101, 
a claimant who has not presented his claim within twelve months from 
the first publication of the gencral notice to creditors, 1s allowed to assert 
his demand only as against undistributed assets of the estate and without 
cost against the executor. JWorrisey v. Hill, 142 N. C., 355, 55 S. E., 
193; Rigsbee v. Brogden, 209 N. C., 510, 184 S. E., 24; Mallard v. 
Patterson, 108 N. C., 255, 138 S. E., 93. The respondents, who fall in 
this latter class, are in no position to complain at the disposition made 
of the household and kitchen furniture. Of course, if their claims had 
been filed prior to the expiration of the time mentioned in the statute, 
C.S., 101, a different situation would have arisen. Woodward v, Fisher, 
19 Miss., 303; 24 C. J., 713. But we have no oceasion presently to 
consider such a case. It 1s not now before us. 

Thirdly, in regard to 40 per cent of the credit made on the Lipe judg- 
ment: This adjustment of the house rent, it will be observed, was made 
by the executors prior to notice of any interest which counsel held in 
said judgment. The judgment was in Lipe’s name, and it is not per- 
ceived upon what principle the executors could be held lable for dealing 
with him as the owner thereof. ficaud v. Alderman, 182 N. C., 62, 
43 8. E., 543. Nothing was said in Casket Co. v. Wheeler, 182 N. C., 
459, 109 S. E., 378, which militates against this position. 

The liability of C. H. Lipe for the 40 per cent in question, which, 
perhaps, would be conceded, is not presented by the record. 

The exceptions will be remanded for rulings accordant herewith. 

Error and remanded. 





DAVID LUPTON vy. J. J. DAY, ADELAIDE DAY, ELBRIDGE DANIELS, 
WILBUR HUDNELL, MACK LEWIS, ann DAWSON DELEMAR. 


(Filed 7 April, 1987.) 


1. Evidence § 42f—Allegations of the complaint admitted in the answer 
may be introduced in evidence. 


Where the answer admits the allegations of a paragraph of the com- 
plaint, plaintiff may introduce in evidence the admission in the answer 
and also the paragraph of the complaint admitted, and where the answer 
contains a qualified admission, that portion of the corresponding allega- 
tion of the complaint may be admitted to explain the relevancy of the 
admission. 
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2. Same—Allegations of complaint may be admitted in evidence only 
against defendants admitting the truth of the allegations. 


In their answer, one defendant admitted the allegations of fact in a 
paragraph of the complaint and testified on the trial in accordance there- 
with, but another defendant did not admit the allegations or introduce 
evidence in regard thereto. Held: The introduction of the paragraph of 
the complaint was harmless as to the defendant admitting its allegations, 
but constitutes prejudicial error as to the other defendant, since as 
against such other defendant the paragraph was a self-serving declaration 
on the part of plaintiff. 


AppraL by defendants J. J. Day and Adelaide Day from Sinclair, J., 
at December Term, 1936, of Carteret. Partial new trial. 

This was an action for wrongful and malicious injury to plaintiff’s 
boat by removing same from its moorings and causing it to sink. 

Upon issues submitted, the jury returned verdict that the defendants 
J. J. Day and his wife, Adelaide Day, were liable for the injury to the 
boat, and awarded the plaintiff both compensatory and punitive damages. 
The other named defendants were eliminated from the case during the 
trial. 

From judgment on the verdict, defendants J. J. Dey and Adelaide 
Day appealed. 


Luther H. Hamilton and R. E. Whitehurst for plaintiff. 
F.C. Harding, C. R. Wheatly, and J. F. Duncan for defendants. 


Devin, J. The appellants assign as error the ruling of the court 
below in permitting, over their objection, the introduction in evidence 
by the plaintiff of paragraph 8 of his complaint. 

Paragraph 8 of the complaint is as follows: “That the defendants, 
jointly and severally, acting one with another, willfully, maliciously, and 
unlawfully, without the knowledge or consent, and in violation of the 
plaintiff’s desires and rights, on or about 6 February, 1936, pulled said 
boat away from its moorings and towed it between one-half and one mile 
in the deep water up Smith’s Creek, a tributary of Neuse River, which 
said creek at the point said boat was carried is salt water, and there 
caused and permitted the boat to sink.” 

To this paragraph of the complaint the defendants answered as 
follows: “The defendants, answering the 8th paragraph of the com- 
plaint, deny that they jointly or severally acted one with another, will- 
fully, maliciously, and unlawfully, without the knowledge or consent and 
in violation of the plaintiff’s rights, or did anything whatsoever to injure 
or damage said boat. Further answering said 8th paragraph of the 
complaint, these defendants say that the said J. J. Day, acting in good 
faith on this information received from Captain Whitford, requested 
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the defendants Elbridge Daniels and Wilbur Hudnell and Mack Lewis 
and Dawson Delemar to aid and assist him in moving the said ‘Mildred 
B’ from its position, which partly blocked the ingress and egress of the 
Day dock. Further answering said 8th paragraph of the complaint, 
these defendants say that the defendant Adelaide Day took no part nor 
did she in any way advise with or encourage the moving of said boat, 
and that the said Adelaide Day had no knowledge that said boat was 
being moved.” 

The plaintiff was properly permitted to offer in evidence the admis- 
sion in the answer that defendant J. J. Day requested certain of the 
defendants (other than Adelaide Day) to assist him in moving the boat. 
This was competent, certainly against J. J. Day. But the introduction 
of a paragraph of the complaint which was denied in the answer violated 
the rule against permitting one to make evidence for himself by the pro- 
duction of self-serving declarations. Lockhart on Ev., par. 159, 1 A. L. 
R., 42, ef seg. (note). 

The denial in the answer of the fact alleged in the complaint puts the 
controverted fact in issue, and neither is the denial evidence against nor 
the plaintiff’s allegation evidence for the truth of the disputed fact to be 
determined by the jury. Jackson v. Love, 82 N. C., 405. 

It has been uniformly held by this Court that a party may offer in ev1- 
dence a portion of his adversary’s pleading containing the admission of a 
distinct and separate fact, relevant to the inquiry, without being re- 
quired to introduce accompanying qualifying or explanatory matter. 
Sears Roebuck & Co. v. Banking Co., 191 N. C., 500, and cases there 
cited. 

And when the answer contains a categorical admission of an allega- 
tion, the same rule permits the introduction of the allegation in the 
complaint for the purpose of showing what was admitted; and further, 
when the answer contains a qualified admission, that portion of the 
corresponding allegation of the complaint which tends to explain the 
relevancy of the admission may become competent. Lewis v. BR. f., 132 
N. C., 382; Modlin v. Ins. Co., 151 N. C., 35. 

But this wholesome rule does not go to the extent of permitting the 
plaintiff to introduce as competent evidence his own allegation of a 
material fact which is denied in the answer. 

In the instant case the defendant J. J. Day admitted in the answer 
and testified on the trial that he authorized the removal of the boat, 
and based his defense on his right to move it and the absence of conse- 
quent injury to the plaintiff. These questions were determined against 
him by the jury, and hence the introduction in evidence of the para- 
graph of the complaint was, as to him, immaterial and harmless, and 
the assignment of error therefor, on his part, cannot be sustained. 
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But in the case of defendant Adelaide Day, there was neither admis- 
sion in the answer nor testimony on the trial that she performed any 
act in respect to moving the boat, or was present at the time, or coun- 
seled or procured its removal. So that the introduction in evidence of 
the material allegation that “the defendants (including Adelaide Day) 
jointly and severally, acting one with another, willfully, maliciously, 
and unlawfully and in violation of the rights of the plaintiff’ moved 
said boat and caused it to sink, constituted prejudicial error, for which 
she is entitled to a new trial. 

For the reasons stated, we conclude that there was in the trial, as to 
defendant J. J. Day, no error; and that as to defendant Adelaide Day 
there must be a new trial upon the issue as to her liability for the alleged 
injury to plaintiff’s boat. 

Partial new trial. 





S. 8S. M. REALTY COMPANY vy. ORTON BOREN Et At. 
(Filed 7 April, 1937.) 


1. Partition § 11—Center of partition wall erected by tenants in common 
constitutes dividing line as against calls in their deeds. 


Where tenants in common go upon the land and effect a partition by 
building a dividing wall with a staircase in the middle which both there- 
after use in getting to their respective properties, and exchange deeds for 
the property as thus divided, the center of the partition wall as thus estab- 
lished is the dividing line of the properties binding upon the tenants and 
their privies, and will govern as against calls in the deeds giving one 
tenant the wall and stairway. 


2. Boundaries § 1—Boundary will be established in accordance with intent 
of parties at time of execution of the instrument. 


In construing a deed the courts will endeavor to ascertain the intent 
of the parties at the time of the conveyance, and calls and courses will be 
established as of that time, and where the parties at the time go upon 
the land and locate a line, such line will prevail as against a contrary 
call in the deed, evidence of the line as established by them being compe- 
tent to show that the description of the line in the deed was a mistake. 


Apprau by defendants from Clement, J., at October Term, 1936, of 
WILKES. 

Civil action in ejectment. 

The controversy involves space occupied by partition wall and stair- 
way. 

In 1904, D. W. Mayberry and J. I. Myers dissolved their partnership 
business, and, as tenants in common, divided the mercantile establish- 
ment between them. Mayberry testifies: “When we cecided to divide 
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the business we put the partition wall in there and then divided the 
building. We built the partition for the purpose of marking the line 
between us. The partition went from the basement to the roof. I took 
one side of the partition and he took the other. We did this before 
Mr. Myers or I either conveyed our interest to anyone. That was when 
I made him a deed to the lot on the west side of the partition and he 
made me a deed to the lot on the east side. I saw the building about a 
couple of years ago and the partition wall is at the same place that it 
was when Mr. Myers and I built it. When we built the partition mark- 
ing the line between us we used the stairway jointly to go up to our 
property.” 

Plaintiff derives title by mesne conveyances from D. W. Mayberry. 
Defendants claim under J. I. Myers. 

In apt time, the defendants requested the following special instruc- 
tion: ‘That if the jury shall find from the testimony and by the greater 
weight thereof that Mayberry & Myers ran the partition in the building 
for the purpose of marking the line between their property and thereby 
actually marked their line between them upon the land, then the court 
charges you that this would constitute the line as marked, and that 
defendants’ title would cover the land to the center of the partition.” 
Refused ; exception. 

From verdict and judgment for plaintiff, the defendants appeal, 
assigning errors. . 


W. M. Allen and J. H. Whicker for plaintiff, appellee. 
A.C. Davis and C. G. Gilreath for defendants, appellants. 


Stacy, C. J. The plaintiff prevailed in the court below on the con- 
tention that the calls in its deed, as shown by an actual survey, cover 
the wall and stairway in question. Reed v. Schenck, 138 N. C., 415. 
The law is, however, that when tenants in common, with a view to exe- 
euting divisional deeds, go upon the premises and establish a dividing 
line, and deeds are thereupon made, intending to divide the land accord- 
ing to the division agreed upon, and they thereafter deal with the land 
with reference to said line, the boundary thus established will estop 
them and their privies from claiming a different line as being in accord- 
ance with the calls in their deeds. Dudley v. Jeffress, 178 N. C., 111, 
100 S. E., 253; Clarke v. Aldridge, 162 N. C., 826, 78S. E., 216. “It 1s 
settled beyond controversy in this State that a line surveyed and marked 
out and agreed upon by the parties at the time of the execution of the 
deed will control the course and distance set out in the instrument.” 
Millikin v. Sessoms, 173 N. C., 723, 92 S. E., 359. 

Speaking to the subject in Cow v. McGowan, 116 N. C., 131, 21S. E., 
108, Avery, J., delivering the opinion of the Court, said: 
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“All rules adopted for the construction of deeds tend towards one 
objective point. They embody what the law, founded on reason and 
experience, declares to be the best means of arriving at the intention of 
the parties. 3 Washburn, 428 and 429. The intention, of course, 
relates to the time when the deed is delivered, hence course and distance, 
or even what is considered in law a more certain or controlling call, must 
yield to evidence, 1f believed, that the parties at the time of the execu- 
tion of a deed actually ran and located a different line from that called 
for, such evidence being admissible to show the description of the line 
to be a mistake. Buckner v. Anderson, 111 N. C., 572; Cherry v. Slade, 
TN. C., 82; Baxter v. Wilson, 95 N. C., 187; Slanly v. Green, 12 Cal., 
148; 3 Washburn, 435. 

“Tn support of the position stated, we find that Tiedman, in his 
exhaustive work on Real Property, sec. 828, lays down the rule as fol- 
lows: ‘Contemporanea expositio est optima et fortissima in lege. In 
construing deeds, courts endeavor to place themselves in the position of 
the parties at the time of the conveyance, in order to ascertain what 1s 
intended to be conveyed. For in describing the property parties are 
presumed to refer to its condition at that time, and the meaning of their 
terms of expression can only be properly understood by a knowledge of 
their position and that of the property conveyed.’ The familiar rule 
that the course of a stream called for as a boundary is to be determined 
by showing the location at the date of the conveyance is referred to as 
one illustration of the practical operation of the rule.” 

Under the principle stated, which is well established in this jurisdic- 
tion, 1t would seem that the defendants were entitled to the special 
instruction, duly requested in apt time. 

New trial. 





J. W. SUTTON v. NORTH CAROLINA JOINT STOCK LAND BANK Et At. 
(Filed 7 April, 1937.) 


Mortgages § 30a—-Party liable for debt held bound by ayreement in con- 
sent judgment that he would not again restrain foreclosure. 


Where a party liable for a debt secured by a deed of trust enters into 
a consent judgment with the cestui by which he is given a certain length 
of time to put the loan in good standing and in consideration of indul- 
gences, agrees not to again restrain foreclosure if he should fail to make 
the payments called for in the agreement, he is bound by his agreement, 
and judgment denying him any further restraining order after the expira- 
tion of the time agreed without performance on his part is without error. 
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APPEAL by plaintiff from Sinclair, J., at October Term, 1936, of Prrt. 

Civil action to restrain foreclosure and to adjust equities. 

Plaintiff alleges that on 18 January, 1924, he and the defendant Joe 
Sutton purchased a tract of land in Pitt County, subject to deed of 
trust in favor of the North Carolina Joint Stock Land Bank, given as 
security for a loan of $5,000; that Joe Sutton agreed to assume payment 
of the secured indebtedness as a part of his half of the purchase price; 
that thereafter the land was divided and plaintiff and defendant Joe 
Sutton now hold their respective shares in severalty; wherefore plaintiff 
seeks to have the share allotted to Joe Sutton first sold, and his own 
share reserved and sold only in the event of a deficiency. 

The allegations upon which plaintiff predicates his right to an mjune- 
tion are denied by the defendant Joe Sutton. 

It further appears that in 1984, and again in 1935, the plaintiff 
brought actions identical with the present one, which resulted in consent 
judgments, neither of which has been carried out by the plaintiff. In 
the last suit, plaintiff was allowed ninety days to “place said loan in 
good standing,” failing in which, it was ordered that foreclosure should 
proceed, “and the plaintiff agreed that he would bring no proceeding to 
restrain said sale.” 

From judgment denying any further restraining order, but adjudging 
“that said sale shall be made without prejudice to the rights of either 
J. W. Sutton or Joe Sutton, as to any claim they may have against said 
surplus or excess fund that may be derived from the sale of the said 
property,” plaintiff appeals, assigning error. 


JH, Harrell for plaintiff, appellant. 
J.B, James for defendants, Bank and substituted trustee, appellees. 


Sracy, C. J. Conceding that under the principles announced in 
McLumb v. MceLamb, 208 N. C., 72,178 8S. E., 847, and Ins. Co. v. Cates, 
193 N. C., 456, 187 8. E., 324, and the kindred doctrines promulgated 
i Hank. vr. Page, 206 NiO. 18,/1738 8s By 312, and Porter v:dus.-Co., 
207 N. C., 646, 178 S. E., 223, the plaintiff originally had some rights, 
cognizable in equity, 1t would appear that his agreement, made in ex- 
change for indulgences, not to bring any further proceeding “to restrain 
said sale,” ought to be respected in this, the third suit instituted for the 
purpose. The cestui also has some rights. Dennis v. Redmond, 210 
N.C., 780; Leak v. Armfield, 187 N. C., 625, 122 8. E., 393; Lrerhart 
v. Adderfon, 175 N. C., 408, 95 S. E., 614. 

The showing made by appellant is not sufficient to overturn the judg- 
ment entered below. 


Affirmed. 
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A. D. ABERNETHY ET at. vy. FIRST SECURITY TRUST COMPANY ET At, 


(Filed 7 April, 1937.) 


1. Judgments § 23— 

Where it appears that a party was in the courtroom at the time the 
court announced that motions in his case would be heard the following 
day, his motion to set aside the order made on the day stipulated on the 
ground of excusable neglect is properly denied. C. S8., 600. 

2. Appeal and Error §§ 19, 31f— 


The Supreme Court can judicially Know only what eppears of record, 
and where the transcript fails to contain the record proper the appeal 
will be dismissed, since the record is insufficient to establish the jurisdic- 
tion of the Supreme Court or put it in efficient connection with the court 
below. 


APPEAL by movant, R. O. Abernethy, from Alley, ./., at November 
Term, 1986, of CATAWBA. 

Motion made at September Term, 1936, to vacate order entered at 
July Term, 1936, on ground of excusable neglect. Motion denied. 
Movant appeals. 


f. O, Abernethy in propria persona, movant, appellant. 
EB. B. Cline and Charles W. Bagby for defendants, appellees. 


Stacy, C. J. The matter was on the motion docket for hearing at 
the July Term, 1936. On Wednesday of the term, it was announced in 
open court that motions would be heard the following day. His honor 
finds that “the plaintiff R. O. Abernethy was actually present in court 
on Thursday morning.” Upon this fact being made to eppear, the court 
intimated that he would not be justified in setting aside the order on the 
ground of excusable neglect, Dail v. Hawkins, ante, 288, but that he 
would grant the plaintiff until the next term of court to make further 
showing, if he could, “why the order should be set aside for alleged 
excusable neglect.” At the November Term, “the plaintiff R. O. Aber- 
nethy argued the matter at length, but presented no further or other 
reason for setting aside the former order”; whereupon the motion was 
dismissed and the matter “ordered to be dropped from the docket.” The 
judgment accords with the decisions on the subject. C. S., 600; Carter 
v. Anderson, 208 N. C., 529, 181 S. E., 750; Kerr v. Bank, 205 N. C., 
410, 1718. E., 367; Land Co. v. Wooten, 177 N. C., 248, 98 S. E., 706; 
Roberts v. Allman, 106 N. C., 391, 11 S. E., 424. 

But for another reason the appeal must be dismissed. The record 
proper has been omitted from the transcript on appeal. Bank v. Mc- 
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Cullers, ante, 327. The necessity of an adequate record “to establish the 
jurisdiction of this Court and put it in efficient relation and connection 
with the court below” (Walton v. McKesson, 101 N. C., 428, 7S. E., 
566), is well illustrated by the instant case, for, in one of the briefs, 
reference is made to the transcript in Hoke v. Trust Co., reported in 207 
N. C., 604, 178 S. E., 169, as containing a full recital of the facts, but 
it nowhere appears of record that the order, which movant seeks to 
vacate, was entered in the cited case, or that the cited case and the In- 
stant ease are one and the same. We can know judicially only what 
appears of record. Bank v. McCullers, supra; Tucker v. Bank, 204 
N. C., 120, 167 8. E., 495. 

On the authorities cited, and others of similar import, the attempted 
appeal must be dismissed. fviggan v. LHurrison, 208 N. C., 191, 165 
S. E., 358; Waters v. Waters, 199 N. C., 667, 155 8. E., 564; Pructt v. 
Wood, tbid., 788, 156 8. E., 126. 

Appeal dismissed. 





IN RE WILL oF LOVINA L. PLOTT, DECEASED. 
(Filed 7 April, 1987.) 


1. Evidence § 32: Wills § 28c——Held: Testimony related to communica- 
tion with decedent by interested party and was incompetent. 

In this caveat proceeding issues as to undue influence and mental 
capacity were submitted to the jury. A caveator interested in the result 
was permitted to testify to the effect that testarix had stated to him that 
propounders had forced her to leave the witness out of her will. The 
court stated that the evidence would be competent only to show mental 
capacity and the execution of the will. Held: The testimony related 
solely to the issue of undue influence, and testatrix’ statement having 
been made more than a year after the execution of the will, did not 
constitute pars res geste, and the testimony was of a transaction or com- 
munication with a decedent prohibited by C. 8., 1795, and the jury having 
answered the issue of undue influence in favor of caveators, its admission 
constitutes reversible error. 


2. Appeal and Error § 46— 
Where a new trial is awarded on one exception, other exceptions relat- 
ing to matters not likely to arise upon a subsequent hearing need not 
be decided. 


AppraL by propounders from McElroy, J., at August Term, 1936, of 
Cabarrus. New trial. 
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This was a proceeding to determine the issues raised by the caveat to 
the will of Lovina L. Plott. The caveat alleged mental incapacity and 
undue influence on the part of Henry Plott, a son of the testatrix. 

The issues submitted to the jury and responses thereto were as follows: 

“1. Was the execution of the paper writing purporting to be the last 
will and testament of Mrs. L. L. Plott procured by the fraud or undue 
influence of Henry Plott and family, as alleged in the caveat? A. ‘Yes.’ 

“9. Did Mrs. L. L. Plott, at the time of the execution of the said 
paper writing, to wit, 12 August, 1933, have sufficient mental capacity 
to execute the same? A... 

“3. Is the paper writing propounded, and every part thereof, the last 
will and testament of Mrs. L. L. Plott? A. ‘No.’ ” 

From judgment on the verdict setting aside the purported will, the 
propounders appealed. 


Hartsell & Hartsell and Crowell & Crowell for appellants. 
Hiram P. Whitacre and Armfield, Sherrin & Barnhardt for appellees. 


Devin, J. The propounders assign as error the ruling of the court 
below in admitting, over their objection, the following evidence from the 
witness Zeb Plott, who was one of the caveators and irterested in the 
result: “Q. What, if anything, did she (testatrix) tell you then with 
respect to making a will? The court: It would only be competent as 
it may tend to show the execution of the will and her ability to make a 
will. A. She asked us to move back to the old home place, said, ‘Cause 
Henry and his family had made her will us out and she wanted us to go 
back to the old home place, she wanted to live with us and see that we 
got our part.’ ” 

While the presiding judge stated this evidence would only be compe- 
tent on the question of the capacity of the deceased to make a will, it is 
apparent that it related solely and directly to the question of undue 
influence, and was incompetent. The decisions of this Court are to the 
effect that it is not competent for a witness who is a party, or interested 
in the result, to testify to declarations of the deceased, whose will is 
under attack, when the issue is as to undue influence. Linebarger v. 
Linebarger, 148 N. C., 229; In re Fowler, 159 N. C., 203; In re Chis- 
man, 175 N. C., 420; Bassett v. Bailey, 176 N. C., 48; In re Hinton, 
180 N. C., 211; Honeycutt v. Burleson, 198 N. C., 87; In re Yelverton, 
198 N. C., 749; C. S., 1798. 

It further appears that the declaration of the testatrix «estified to was 
not a part of the res geste but was made a year after the will was 
executed. 
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The evidence objected to was material to the issue upon which the 
case was decided, was prejudicial to the propounders, and its admission 
constitutes reversible error necessitating a new trial. 

This disposition of the case renders unnecessary a consideration of 
the other questions presented by the appeal, as they may not arise on 
another trial, 

New trial. 





J. B. DAWSON vy. ADA DAWSON. 


(Filed 7 April, 1937.) 
1. Divorce § 11— 

Upon application for alimony pendente lite the trial court is required 
to find the facts in order that the correctness of its ruling may be deter- 
mined on appeal, and the granting of the application solely upon a finding 
that defendant was the owner of certain properties is error. C. 8., 1666. 

2. Divorce § 13— 

Alimony without divorce, C. S., 1667, may be had only by independent 
suit, and application for alimony pendente lite may not be treated as 
application for alimony under this section. 


AppraL by plaintiff from Spears, J., at November Term, 1936, of 
OnsLow. 

Civil action for divoree on ground of abandonment and two years 
separation. 

The complaint alleges that plaintiff and defendant were married 22 
October, 1921, and lived together as man and wife until July, 19384, 
when defendant abandoned the plaintiff without just cause, since which 
date they have not lived together; that the plaintiff is the injured party 
and has been a resident of North Carolina for more than twelve months 
next preceding the institution of this action. 

Defendant filed answer, denied the material allegations of the com- 
plaint, except the fact of marriage, and set up, by way of further 
defense that on 2 November, 1935, “plaintiff demanded that the defend- 
ant leave his home and never to return,” since which time plaintiff has 
failed and refused to contribute anything to her support; that defendant 
is without means to defend this action, whereas plaintiff owns consid- 
erable property; wherefore, defendant prays that the action be dismissed, 
and that she be awarded alimony pendente lite and counsel fees. 

Upon motion for alimony pendente lite and allowance for counsel fees, 
the court found that the plaintiff was the owner of certain properties 
and ordered that he pay alimony in the sum of $15.00 per month and 
$50.00 counsel fees. From this order the plaintiff appeals, assigning 
error. 
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nt 


D, EF. Henderson and G. W. Phillips for plaintiff, apvellant. 
No counsel appearing for defendant. 


Stacy, C. J. The defendant’s motion for alimony pondente lite and 
counsel fees is not supported under C, S., 1666, either by sufficient allega- 
tions or adequate factual findings. Vaughan v. Vaughan, ante, 354; 
Horton vu. Horton, 186 N. C., 332, 119 S. E., 490; White v. White, 179 
N. C., 592, 103 8S, E., 216; Webber v. Webber, 79 N. C., 572; Miller v. 
Miller, 75 N. C., 70. It was said in Moore v. Moore, 1380 N. C., 333, 
41 S. E., 943, that upon application for alimony pendente lite under 
C. S., 1666, “whether the wife is entitled to alimony is a question of law 
upon the facts found,” reviewable on appeal by either party, and “the 
court below must find the facts.” Caudle v. Caudle, 206 N. C., 484, 
174 8S. E., 304. Not until the facts are found can we determine the 
correctness of the ruling as a matter of law. JfcManus v. McManus, 
191 N. C., 740, 1383S. E, 9. 

Nor can the order be upheld as upon an application for alimony 
without divorce under C. S., 1667. This section “only applies to inde- 
pendent suits for alimony.” Shuittletharpe v. Skittletharpe, 180 N. C., 
72, 40S. E., 851; Reeves v. Reeves, 82 N. C., 348. 

Error. 





SADIE B. BRANTLEY v, ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 7 April, 1937.) 


1. Carriers § 21—Evidence of carrier’s negligent injury to passenger held 
sufficient to be submitted to the jury. 
Evidence that plaintiff, when a child of twelve years, was put on a 
train by her uncle and placed in charge of the conductor, who seated her 
by a window, which he opened for her himself, that thereafter, upon a 
sudden slowing of the train, the window fell on plaintiff’s arm and injured 
it, is held sufficient to be submitted to the jury in the plaintiff’s action 
against the railroad upon reaching her majority. 


2. Appeal and Error § 52—Motion for new trial for newly discovered evi- 
dence is granted in this case in the Supreme Court. 


Defendant’s motion in the Supreme Court for a new trial for newly 
discovered evidence, based upon verified statements of a number of pros- 
pective witnesses whose testimony it alleges it did not discover until after 
the trial and was unable to make use of at the trial, is granted in this 
case, without intimation as to the sufficiency of evidence or discussion of 
the facts in accordance with the rule of the Court in such instances. 


AppreaL by defendant from Barnhill, J., at November Term, 1936, of 
EpercomBr. New trial. 
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This was an action for damages for an injury to plaintiff’s hand and 
arm, alleged to have been occasioned by the falling of the window sash 
in defendant’s passenger coach, due to the negligence of the defendant. 

Plaintiff alleged and offered evidence tending to show that 7 July, 
1926, she became a passenger on defendant’s train from Rocky Mount, 
North Carolina, to Tarboro, North Carolina, and that being then 12 
years of age, she was put in charge of the conductor, who seated her in 
the coach and raised the window beside the seat; that as the train ap- 
proached Tarboro, the train slackened speed suddenly, and the window 
fell, striking her wrist and injuring it; that thereafter the pain in her 
wrist continued and the injury progressed until her hand and arm be- 
came withered, deformed, and useless; that this action was instituted 
upon the plaintiff’s coming of age. 

The defendant denied that plaintiff was a passenger on its train as 
alleged, or that she was injured, and denied all allegations of negligence. 
Defendant offered evidence tending to show that plaintifi’s hand and 
wrist suffered from some disease, injury, or deformity prior to 1926, 
and that the injury complained of was not due to any act or omission 
of the defendant. 

Upon issues submitted, the jury for their verdict found that plaintiff 
was injured by the negligence of the defendant and awarded damages 
in the sum of $12,000. 

From judgment on the verdict, defendant appealed. 


Fountain & Fountain and H, H. Philips for plaintiff. 
Thos. W. Davis, V. 2. Phelps, and Spruill & Spruill for defendant, 


Devin, J. The appellant assigns as error the denial of its motion 
for judgment of nonsuit, interposed at the conclusion of plaintiff’s evi- 
dence and renewed at the close of all the evidence. 

The ruling of the trial court on this motion must be sustained. The 
evidence offered would seem to entitle the plaintiff to have her case 
submitted to the jury. This is in accord with the decision of this Court 
in Sdunders v. R. R., 185 N. C., 289. While in the Saunders case, supra, 
recovery for a similar injury was denied, the evidence here presented 
brings the instant case within the principle there set forth and sustains 
the ruling of the court on the motion of nonsuit. Ilere the plaintiff, a 
child of twelve years, was placed under the care of the train conductor 
by her unele. The conductor ushered her into the coach and gave her a 
seat by a window and himself raised the sash. The fact that, under 
these circumstances, shortly thereafter, following a sudden slackening 
of the train, the window sash fell and injured the plaintiff, would seem 
to permit the inference of negligence for the reasons stated in Saunders 
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v. &. R., supra, and the authorities there cited. The charge of the 
court to the jury was free from error. 

Since the argument of the case, the defendant has filed motion for a 
new trial on the ground of newly discovered evidence, based upon veri- 
fied statements from a number of prospective witnesses whose testimony 
it alleges it did not discover until after the trial, and of which it was 
unable to make use in its defense. Hilton v. Ins. Co., 195 N. C., 874; 
Johnson v. BR. R., 163 N. C., 453; Mottu v. Davis, 153 N. C., 160. 

After due consideration of the motion and affidavits, in connection 
with the evidence adduced at the trial, and without any intimation as to 
the sufficiency or the probative effect of the testimony. we are of the 
opinion that a new trial should be awarded by reason of newly discovered 
evidence, 

In accord with the rule of this Court stated in Herndon v. R. R., 121 
N. C., 498, and Crenshaw v. Street Railway Co., 140 N. C., 192, the 
facts on the motion are not discussed. 

New trial. 





MATTIE L. ROWLAND v. HOME BUILDING & LOAN ASSOCIATION. 
(Filed 7 April, 1987.) 


Deeds § 13b—Grantee held to take fee simple under rule in Shelley’s case. 


A deed to L., “the said party of the second part, for and during the 
term of his natural life,” and at his death ‘‘said lands shall descend to 
his heirs at law or to such collateral relations as may be entitled to same 
upon failure of issue,” is held to convey the fee simple <itle to L. under 
the rule in Shelley’s case, the controlling principle for the operation of the 
rule being the nature of the second estate and not the estate conveyed to 
the first taker, and the habendum in this case not altering the course of 
descent, but casting the estate on those who would take in the character 
and quality of heirs of the first taker. 


APPEAL by defendant from Williams, J., at February Term, 1937, of 
BEAUFORT. 

Controversy without action, submitted on an agreed statement of 
facts. 

The defendant, being under contract to lend plaintif? $2,200, to be 
secured by deed of trust on real estate, has declined to make said loan on 
the ground that title to the security offered is defective. 

The court, being of opinion that plaintiff holds fee simple title to 
security offered, rendered judgment accordingly, from which the defend- 
ant appeals, assigning error. 
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H.C. Carter for plaintiff, appellee. 
MacLean ¢ Rodman for defendant, appellant. 


Sracy, C. J. On the hearing, the sufficiency of the title offered was 
properly made to depend upon whether deed from Mary A. Laughing- 
house to T. L. Laughinghouse for the locus in quo conveys a fee simple 
or only a life estate. 

The habendum is “to him, the said party of the second part, for and 
during the term of his natural life,” and at his death “said lands shall 
descend to his heirs at law or to such collateral relations as may be 
entitled to same upon failure of issue.’ We agree with the trial court 
that by virtue of the operation of the rule in Shelley's case, which ob- 
tains in this jurisdiction, not only as a rule of law, but also as a rule of 
property, the grantee in said deed took a fee simple title to the property 
thereby conveyed, Whitehurst v. Bowers, 205 N. C., 541, 172 S. E., 
180; Morehead v. Montague, 200 N. C., 497, 157 S. E., 793; Doggett v. 
Vaughan, 199 N. C., 424, 154 8. E., 660; Bank v. Dortch, 186 N.C, 
510, 120 S. E., 60; Alartin v. Knowles, 195 N. C., 427, 142 S. E., 313; 
Parrish v. Hodge, 178 N. C., 183, 100 S. E., 256; Nobles v. Nobles, 177 
N. C., 248, 98 S. E., 715. “It (The Rule) applies when the same 
persons will take the same estate, whether they take by descent or pur- 
chase; in which case they are made to take by descent”—Brown, J., in 
Tyson v. Sinclair, 188 N. C., 28, 50 8S. E., 450. “In determining 
whether the rule in Shelley’s case shall apply, it 1s not material to 
inquire what the intention of the testator was as to the quantity of estate 
that should vest in the first taker. The materia] inquiry is, What is 
taken under the second devise? If those who take under the second 
devise take the same estate, they would take as heirs or heirs of his body, 
the rule apphes’—Perley, C. J., in Crockett v. Robinson, 46 N. H., 454. 
Welch v. Gibson, 198 N. C., 684, 188 8. E., 25. 

It will be observed that the limitation after the death of the grantee 
does not change the course of descent. “The law will not treat that as 
an estate for life which 1s essentially an estate of inheritance, nor permit 
anyone to take in the character of heir unless he takes also in the quality 
of heir.” Steacy v. Rice, 27 Pa. St., 95, 65 Am. Dec., 447. In other 
words, as an hetr is one upon whom the law casts an estate at the death 
of the ancestor (II Blackstone, ch. 14), and as it is necessary to consult 
the law to find out who the heir of the ancestor is, the law, speaking 
through the rule in Shelley's case, in substance, says: “He who would 
thus take in the character of heir must take also in the quality of heir; 
that is, as heer by descent under the law and not by purchase under the 
instrument.” Yelverton v. Yelverton, 192 N. C., 614, 1388 8S. E., 632. 

Affirmed. 


458 IN THE SUPREME COURT. [211 





STATE v. EVANS. 


STATE v. DON EVANS. 
(Filed 7 April, 1937.) 


Abortion § 7—Held: There was no prejudicial error in the admission or 
exclusion of evidence in this prosecution for abortion. 


In a prosecution for violating C. S., 4226 and 4227, the admission of 
evidence offered by the State relative to the taking of an anesthetic by 
deceased at the time of taking the medicine which the evidence tended to 
show defendant had procured for her with unlawful intent, is immaterial 
and not prejudicial to defendant, and the exclusion of his evidence that 
at the time deceased was suffering with a disease which facilitated the 
abortion is not error, such evidence being irrelevant to the issue. 


AppraL by defendant from Sinclair, J., at August Term, 1936, of 
Pitt. No error. 

This is a criminal action in which defendant was tried on an indict- 
ment in which he was charged in the first count with a viclation of C.S., 
4226, in the second count with the violation of C. S., 4227, and in the 
third count with manslaughter. 

When the action was called for trial, the solicitor for the State an- 
nounced to the court that he would not prosecute the defendant on the 
third count in the indictment. 

There was a verdict that the defendant is guilty on both the first and 
second counts in the indictment. 

From judgment that he be confined in the State’s Prison for a term 
of not less than three or more than five years, the defendant appealed to 
the Supreme Court, assigning errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Albion Dunn for defendant. 


Connor, J. The evidence at the trial of this action was sufficient to 
support the verdict that the defendant is guilty on both the first and 
second counts in the indictment. The evidence was properly submitted 
to the jury as sufficient to show that on or about 7 August, 1936, in Pitt 
County, North Carolina, the defendant willfully, unlawfully, and feloni- 
ously advised or procured the young woman named in the indictment, 
who was then pregnant or quick with child, to take medicine with intent 
thereby to destroy the child, and also with intent thereby to procure a 
miscarriage. C.S., 4226, and C.8., 4227. The defendant did not con- 
tend to the contrary at the trial. Nor does he so contend on this appeal 
to this Court. He did not move at the close of all the evidence at the 
trial that the action be dismissed. C. S., 4643. 
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The defendant’s contentions on his appeal to this Court that there was 
error in the admission by the court of evidence offered by the State at 
the trial, and in the exclusion of evidence offered by him, cannot be 
sustained. 

The admission of evidence offered by the State, over the objection of 
the defendant and subject to his exception had little, if any, probative 
value with respect to the issue involved in the trial. It was immaterial 
whether or not the deceased took an anesthetic at the time the abortion 
was committed. All the evidence showed that she took medicine with 
intent to produce an abortion, and that the defendant was with her both 
before and after she took the medicine, and knew her purpose in taking 
the medicine. The evidence was sufficient to support an inference by the 
jury that the defendant advised or procured the deceased to take the 
medicine with an unlawful intent. 

Evidence offered by the defendant tending to show that the deceased 
was suffering from a disease which facilitated the abortion was not rele- 
vant to the issue involving the defendant’s guilt as charged in the indict- 
ment. There was no error in the exclusion of such evidence, upon 
objection by the State. 

The defendant’s contentions that there were errors in the charge of 
the court to the jury cannot be sustained. The charge appears in the 
record. The judge fully complied with the mandatory provisions of 
the statute. C.S., 564. 8. v. Graham, 194 N. C., 459, 140 S. E., 26. 

The judgment 1s affirmed. 

No error. 





NORTH CAROLINA JOINT STOCK LAND BANK OF DURHAM vy. H. V. 
HARDY anp A. G. PHELPS, 


and 


H. V. HARDY anpd Wire, EUNICE VY. HARDY, v. NORTH CAROLINA 
JOINT STOCK LAND BANK anp W. G. BRAMHAM anp T. L. BLAND, 
RECEIVERS oF THE FIRST NATIONAL TRUST COMPANY OF DUR- 
HAM, INC. 

(Filed 7 April, 1937.) 


1. Mortgages § 39c—Lease by trustor after foreclosure and judgment in 
ejectment against him held to estop him from attacking validity of 
sale. 

Where, after the foreclosure of a deed of trust, the trustor leases the 
land from the cestui, who purchased same at the sale, and thereafter 
judgment is entered, unappealed from, ordering the trustor to surrender 
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possession, the trustor is estopped from attacking the validity of the sale 
on the ground that it was conducted by an agent of the cestui, both by 
the lease and the judgment. 

2. Pleadings § 22— 


Where plaintiff moves to amend his complaint almost a year after the 
filing of the complaint, and after defendant had moved for judgment on 
the pleading, an order of the trial court denying the motion to amend is 
without error. 


AppreaL by H. V. Hardy and wife from Sinclair, J., at December 
Term, 1936, of Greenr. Affirmed. 

The two cases were by consent consolidated for the purpose of motion. 
From judgment in favor of the North Carolina Joint Stock Land Bank, 
H. V. Hardy and wife appealed. 


J.B. James and J. S. Patterson for plaintiff, appellee. 
Walter G. Sheppard and Robt. H. Rouse for defendants, appellants. 


Per Ovrram. Judgment was rendered on the pleadings. The undis- 
puted material facts appearing therefrom may be concisely stated as 
follows: 

On 21 October, 1924, H. V. Hardy and wife executed a deed of trust 
on described lands, of which H. V. Hardy was then the owner, to the 
First National Trust Company, trustee, to secure an indebtedness of 
$20,000 due the North Carolina Joint Stock Land Bank. Thereafter, 
the name of the trustee was changed by charter amendment to the First 
National Company, and later by judgment of the United States District 
Court for the Eastern District of North Carolina receivers were ap- 
pointed for said First National Company. On 21 February, 1931, 
default having been made in the payment of the debt secured, the lands 
were sold under foreclosure, one J. C. Exum, as agent of the receivers, 
conducting the sale, and said land bank became the purchaser at the 
bid price of $12,000, and deed to said bank was executed and delivered. 
H. V. Hardy remained on the land under oral agreement for the pay- 
ment of rent to the land bank for the remainder of the year 1931, and 
on 8 February, 1932, executed a written lease for said lands for the year 
1932 from the land bank as landlord, and continued in possession as 
tenant, paying rent therefor, the lease involving expenditures on part of 
the bank for farm machinery. In February, 1933, the said land bank 
declined to renew the lease, and upon refusal of H. V. Hardy to vacate, 
instituted summary ejectment proceedings, which resulted, on appeal, in 
judgment by Frizzelle, Judge, at December Term, 1933, of Greene 
Superior Court, that H. V. Hardy was estopped by reason of the lease 
to dispute the title of the land bank, and that he vacate the lands. No 
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appeal was taken from the Frizzelle judgment. In 1934 the land bank 
leased the lands to A. G. Phelps, who permitted Hardy to remain on the 
land. 

On 11 February, 1935, H. V. Hardy still refusing to vacate, action 
was instituted by the land bank against Hardy and Phelps to recover 
possession of said lands. 

On 8 February, 1936, H. V. Hardy and wife instituted suit against 
the land bank and the receivers of the First National Company to set 
aside the sale and deed to the land bank, alleging that the foreclosure 
was conducted by an agent for the land bank, and that by reason of the 
purchase by the land bank at such sale the relation of mortgagor and 
mortgagee still subsisted, and asked for an accounting for rents and 
damages. 

At December Term, 1936, of the Superior Court of Greene County, 
the two actions were consolidated for the purpose of motion for judg- 
ment on the pleadings. After said motion was made and pending the 
hearing, H. V. Hardy and wife moved to amend their complaint to allege 
fraud and collusion on the part of the land bank and the receivers. The 
motion for judgment on the pleadings was allowed and it was adjudged 
that the land bank was owner of the land and H. V. Hardy and A. G. 
Phelps were required to surrender possession. 

It was further adjudged that the motion to amend the complaint be 
denied, the court finding that the complaint had been on file since Febru- 
ary, 1936, and that the motion to amend was made after the motion for 
judgment on the pleadings. 

It is apparent that judgment was properly rendered on the facts 
shown by the pleadings, and that under the rule laid down in Bunn v. 
Holliday, 209 N. C., 351, and Hill v. Fertalizer Co., 210 N. C., 417, 
H. V. Hardy was precluded by his lease of the land under the written 
agreement, and the payment of rent to the land bank therefor for the 
years 1931 and 1932, as well as by the Frizzelle judgment that he vacate 
the lands, from contesting the title of the land bank under the fore- 
closure sale and deed. 

The facts here presented are not such as to invoke the principle re- 
ferred to in Lubanks v. Becton, 158 N. C., 230. 

As was said in Bunn v. Holliday, supra: “It is well settled in this 
jurisdiction that the cestur que trust has a right to buy at the trust sale 
unless fraud or collusion is alleged and proved. Monroe v. Fuchtler, 
121 N. C., 101; Hayes v. Pace, 162 N. C., 288; Winchester v. Win- 
chester, 178 N. C., 483; Simpson v. Fry, 194 N. C., 623. See Hinton 
v. West, 207 N. C., 708. The principle is different as between mort- 
gagor and mortgagee. Lockridge v. Smith, 206 N. C., 174. After the 
sale by the trustee and the purchase by the defendants Holliday and 
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Whitaker of the plaintiff’s land, the plaintiff, who was sui juris, rented 
the land from them, and for several years paid the rent to them. We 
think from plaintiff’s testimony that he is estopped and the nonsuit was 
proper.” 

We find no error in the order denying the motion to emend the com- 
plaint. 

Judgment affirmed. 





NOLAND COMPANY, INC., v. J. W. JONES, W. P. JONES, VERA JONES, 
AND L. O. WELCH. 


(Filed 7 April, 1937.) 


1. Frauds, Statute of, § 5—Evidence held for jury on question of financial 
interest of person promising to answer for debt. 

The evidence disclosed that defendant was engaged in business and 
during a number of years plaintiff sold goods to him, that thereafter 
defendant told plaintiff’s agent he wished plaintiff to continue to ship mer- 
chandise upon order of his son, that the agent replied that his company 
would ship on open account to defendant and son, and that they wouid 
look to defendant for goods sold on open account, that thereafter a receipt 
for payment on account was made out in the name of defendant and son 
company, and that defendant’s name appeared over the door of the store 
throughout the transactions, and that the first notice plaintiff had that 
defendant was not in business was a telephone call, after the goods in 
question had been shipped, notifying plaintiff not to ship any more goods 
on open account. Held: The evidence was sufficient to be submitted to the 
jury on the question of whether defendant had an interest in the purchase 
of the goods so as to take the case out of the operation of the statute of 
frauds, C. S., 987. 


2. Trial § 33— 


A misstatement of the contentions of a party will not oe held for error 
when the injured party fails to bring the matter to the attention of the 
trial court in apt time. 


AppEau by defendant J. W. Jones from Finley, Emergency Judge, 
and a jury, at September Term, 1936, of CLevEeLanp. No error. 

This is an action brought by plaintiff against defendants to recover 
$251.97, for goods shipped by plaintiff to J. W. Jones & Son—twelve 
shipments from 11 October, 1934, to 14 November, 1934, inclusive. 

The issues submitted to the jury were as follows: 

“1, What amount, if any, is J. W. Jones indebted to the plaintiff ? 

“2, What amount, if any, is W. P. Jones indebted to the plaintiff?” 

The jury answered both issues in favor of plaintiff, “$251.97, with 
interest from 13 January, 1935.” Judgment was rendered on the ver- 
dict for plaintiff. 
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It is not denied by W. P. Jones that he is hable to plaintiff, but the 
controversy was as to the liability of J. W. Jones. The defendant J. W. 
Jones made numerous exceptions and assignments of error and appealed 
to the Supreme Court. The material ones and necessary facts will be 
considered in the opinion. 


Quinn, Hamrick & Hamrick for plaintiff. 
HE. A. Harrill for defendant J. W. Jones. 


Per Curram. At the close of plaintiff’s evidence and at the close of 
all the evidence, the defendant J. W. Jones made motions in the court 
below for judgment as in case of nonsuit. C.8., 567. The court below 
overruled these motions and in this we see no error. 

The evidence on the part of plaintiff succinetly was as follows: For 
several years prior to the time the transaction in question took place, 
J. W. Jones had been operating a plumbing business in Kings Mountain. 
His name was on the front of the store and remained there throughout 
the transactions in question. Plaintiff had sold J. W. Jones merchan- 
dise prior to this time. <A shipment to J. W. Jones had been returned 
in June, 1934, and plaintiff’s manager, C. J. Lauer, went to see him 
about same, J. W. Jones being ill at the time. In August, plaintiff’s 
manager, C. J. Lauer, went to see the defendant J. W. Jones again with 
reference to shipping him merchandise. When C. J. Lauer saw the 
defendant J. W. Jones in August, 1934, the following facts existed: 
W. P. Jones was running the business; C. J. Lauer was only slightly 
acquainted with W. P. Jones; plaintiff was shipping to J. W. Jones 
C.O.D.; J. W. Jones made the remark indicating that he desired plaintiff 
to continue to ship goods on the order of W. P. Jones; plaintiff’s man- 
ager, C. J. Lauer, then said, “I will ship on open account to J. W. Jones 
& Son.” J. W. Jones made no reply to this, other than the statement, 
“You won’t lose anything by it.” Pursuant to this conversation, goods 
were ordered by W. P. Jones and shipped by plaintiff to “J. W. Jones 
& Son.” These goods were shipped C.O.D., from 21 August, 1934, to 
11 September, 1934; goods were then shipped to “J. W. Jones & Son,” 
on open account; the first shipment on open account was 11 October, 
1934, the last on 14 November, 1934; an invoice was received in Kings 
Mountain within a day or two after each shipment, and each invoice was 
made out to “J. W. Jones & Son”; these invoices were received and 
noted by J. W. Jones’ son and daughter. After 17 November, 1934, 
J. W. Jones called plaintiff over telephone and notified plaintiff not to 
ship any more goods on open account to J. W. Jones & Son; after this 
no more goods were shipped. Plaintiff never received any notice from 
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anybody other than the telephone call. No notice was therefore given 
plaintiff that J. W. Jones had ceased to do business. 

A receipt in the record is as follows: “Receipt—Branch, Spartanburg, 
S. C., Date 11/17/1934. Received of J. W. Jones & Son $60.00—Sixty 
and No/100 Dollars. For: On account. Noland Company, Inc., By: 
J. R. Turpin, Cashier.” 

The goods in controversy were sold from 11 October, 1934, to 14 
November, 1984, inclusive. The payment of $60.00 was made on 
17 November, 1934. After this payment, defendant W. P. Jones testi- 
fied, in part: “He told them if they sold anything else on open account 
they would look to me for it.” The defendant J. W. Jones contends 
that the statute of frauds (N. C. Code, 1985 [Michie], section 987) is 
applicable to this case. Under all the facts and circumstances we cannot 
so hold. We think the case of Taylor v. Lee, 187 N. C., 393-4, in many 
respects similar. 

Taking the language of J. W. Jones, before the goods were sold and 
delivered to J. W. Jones & Son, the telephone message after they were 
sold, and all the surrounding circumstances and setting of the parties, 
the evidence was sufficient to be submitted to the jury tc determine. 

The court below charged the jury: ‘Now, the plaintiff contends, on 
account of the situation existing there prior to this ccnversation, that 
J. W. Jones having been in the business and having a storehouse and 
having his name up there and holding himself out to the public in the 
mercantile business that he and everybody else had a right to assume 
that he was still in the mercantile business until he had gone out of 
business by publishing notice to that effect, and that when he went to 
him and had this conversation with him that he was justified in assum- 
ing from the past history and surrounding circumstances that he was 
still in the business, and when he told him he was going to charge it to 
J. W. Jones & Son; that when he said nothing that he meant yes, that 
silence gives consent, and that that is the only logical conclusion you 
could come to from what took place on that occasion. Therefore, plain- 
tiff contends you ought to answer the first issue ‘$251.97, with inter- 
est from 13 January, 1935.’ ” 

The defendant J. W. Jones excepted and assigned error to the above 
excerpt from the charge—that it mpinged C. S., 564. It will be noted 
that this was a contention, and it is too well settled that this is waived 
by not calling it to the attention of the court at the time. S&S. v1. Sinodis, 
189 N. C., 565 (571). 

For the reasons given, we find 

No error. 
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IDA M. GILBERT, By Her NExt FRIEND, BERTHA GILBERT SMITH, v. 
D. W. WEST. 


(Filed 7 April, 1937.) 


1. Cancellation of Instruments § 14—Where deed is set aside consideration 
therefore should be credited to rent for which grantee is liable. 


Where a deed is set aside upon the verdict of the jury establishing 
mental ineapacity of the grantor of which the grantee had knowledge 
and undue influence of the grantee, the grantee is entitled to have the 
consideration paid for the deed credited to the rental value of the prop- 
erty during his occupancy, since the object of the law is to put the parties 
in statu quo, and not to punish the grantee for his wrongdoing. 


2. Same: Betterments § 4—Where deed is set aside for undue influence, 
grantee is not entitled to recover for improvements. 


Where a deed is set aside upon the verdict of the jury establishing 
mental ineapaecity of the grantor of which the grantee had knowledge 
and for undue influence exerted by the grantee, the grantee is not entitled 
to eredit for the amount expended by him in making permanent improve- 
ments on the land while he was in possession under the deed. 


AppeaL by defendant from Sinclair, J., at October Term, 1936, of 
Craven. Modified and affirmed. 

This is an action for the cancellation of a deed executed by the plain- 
tiff purporting to convey to the defendant the life estate of the plaintiff 
in the land deseribed in the complaint, for possession of said land, and 
for damages. 

On 28 June, 1935, the plaintiff was the owner of an estate for her life 
in the land deseribed in the complaint. The defendant was the owner 
of said land in fee, subject to the life estate of the plaintiff. On said 
day, the plaintiff executed a deed purporting to convey to the defendant 
her life estate in said land. 

The defendant entered into possession of the land deseribed in the 
complaint under and by virtue of the deed executed by the plaintiff, and 
was in such possession at the date of the commencement of this action. 
While in such possession, the defendant made permanent improvements 
on said land. 

The issues arising upon the pleadings and submitted to the jury were 
answered as follows: 

“1. Did the plaintiff have sufficient mental capacity to execute the 
paper writing In controversy? Answer: ‘No.’ 

“2. If not, did the defendant D. W. West have knowledge of such 


mental incapacity? Answer: ‘Yes.’ 
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“3. Was the execution procured by undue influence of the defendant? 
Answer: ‘Yes,’ 

“4, What was the rental value of the land described in the paper 
writing for the year 1935? Answer: ‘$100.00.’ 

“5. What consideration did the defendant D. W. West, pay for the 
execution of said deed? Answer: ‘$25.00.’ 

“6, What is the value, if any, of permanent improvements made on 
said land by the defendant? Answer: ‘$500.00.’ 

“7, What would be the rental value of the land for the year 1936 if 
it had remained in the same condition it was in before the improvements 
were placed upon it by the defendant? Answer: ‘$100.00.’ ” 

On the verdict it was ordered, adjudged, and decreed by the court that 
the deed executed by the plaintiff to the defendant on 28 June, 1935, be 
and the same was canceled. 

It was further considered, ordered, and adjudged by the court that the 
plaintiff recover of the defendant possession of the land described in the 
complaint as of 1 January, 1937. 

It was further considered, ordered, and adjudged by the court that the 
plaintiff recover of the defendant as damages the sum of $200.00, and 
the costs of the action. 

The defendant excepted to the judgment and appealed to the Supreme 
Court, assigning error in the judgment. 


H. P. Whitehurst and Ward & Ward for plaintiff. 
R. A. Nunn for defendant. 


Per Curtam. We are of opinion that on the verdict at the trial of 
this action, the defendant is entitled to have the sum paid by him to the 
plaintiff as the consideration for her deed to him, to wit, $25.00, applied 
as a credit on the amount found by the jury as the rental value of the 
land described in the complaint for the years during which the defendant 
was in possession of said land, to wit: 1935 and 1936. 

When a court, in the exercise of its equitable jurisdiction, cancels a 
contract or deed, it should seek to place the parties in statu quo, as nearly 
as this can be done, for while one party to the contract or deed may 
have been wronged by the other, the court does not undertake by its 
judgment to punish the wrongaoer. The wrong is ordinarily adequately 
avenged when the status quo is restored. This principle is recognized by 
Walker, J., in Hodges v. Wilson, 165 N. C., 323, 81 S. E., 340. It is 
applicable in the instant case. 

There is no error in the judgment denying the defendant credit for 
the amount expended by him in making permanent improvements on the 
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land while he was in possession under a deed from the plaintiff which he 
had procured from the plaintiff by undue influence, when he knew that 
she was without sufficient mental capacity to execute a deed. The in- 
stant case is distinguishable from Hinton v. West, 210 N. C., 712, 188 
S. E., 410. 
The judgment as modified in accordance with this opinion is afhrmed. 
Modified and afhrmed. 








MRS. GAYNELL HAWKINS, By Her NExt FRIEND, MRS. NEAL CAMP, v. 
J. A, MAUNEY. 


(Filed 7 April, 1937.) 


Damages § 12-~ 
Where plaintiff, a married minor, introduces evidence that she neverthe- 
less became liable on a note given for money borrowed and used to pay 
for medical attention for her after the injury, the evidence is sufficient 
to support the recovery of such item by her as an element of her damages. 


APPEAL by defendant from Alley, J., at October Term, 1936, of 
Lincotn, No error. 

This is an action to recover damages for personal injuries which the 
plaintiff suffered as the result of a collision during the nighttime, on a 
highway in Lincoln County, North Carolina, between an automobile 
driven by her husband in which she was riding and an automobile driven 
by the defendant. 

At the date of the commencement of the action, the plaintiff was under 
the age of twenty-one. The action was begun and prosecuted in her 
behalf by her duly appointed next friend. 

The issues raised by the pleadings and submitted to the Jury were 
answered as follows: 

“1, Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2, What damages, if any, is the plaintiff entitled to recover? An- 
swer: ‘$3,800.’ ” 

From judgment that plaintiff recover of the defendant the sum of 
$3,800, with interest and cost, the defendant appealed to the Supreme 
Court. 


Jonas & Jonas and H. A. Jonas for plainteff. 
W. HA. Childs and J. Laurence Jones for defendant. 
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Per CurtamM. Only one exception appears in the record in this 
appeal. The defendant excepted to an instruction by the court to the 
jury with respect to the second issue. With respect to this issue, the 
court instructed the jury in effect that they should include in their 
answer to the second issue any sum which they should find from the 
evidence was expended by the plaintiff for medical care and nursing 
which she received because of her injuries. 

There was evidence at the trial tending to show that the plaintiff 
borrowed from the uncle of her husband the sum of $142.50, which she 
paid to the physician who attended her while she was in the hospital 
because of her injuries, and that she, as principal, and her husband and 
mother, as sureties, executed a note for that sum payable to her hus- 
band’s uncle. This note has not been paid. There was no evidence 
tending to show that the sum of $142.50 was an unreasonable or exces- 
sive charge for the services rendered to the plaintiff by her physician. 

The plaintiff, although a minor and a married woman, assumed per- 
sonal liability for the expenses incurred by her for medical care and 
nursing. For this reason she was entitled to recover of the defendant 
the sum expended by her for that purpose. There was no error in the 
instruction. See Bitting v. Goss, 203 N. C., 424, 166 S. E., 302; Cole 
v. Wagner, 197 N. C., 692, 150 S. E., 389; and Bowen v. Daugherty, 
168 N. C., 242, 84 S. E., 265. The judgment is affirmed. 

No error. 





FRANK ROGERS, By His NExT FRIEND, H. W. ROGERS, v. 
DR. J. D. FREEMAN. 


(Filed 7 April, 1937.) 
Appeal and Error § 39— 


A new trial will not be granted for error that is not prejudicial and 
material, amounting to a denial of some substantial right, and held in 
this case no prejudicial or material error was made to appear. 


Stacy, C. J., dissents. 


AppEAL by plaintiff from Alley, J., and a jury, at January Special 
Term, 1937, of Sampson. No error, 

This is an action for actionable negligence (malpractice) brought by 
plaintiff against defendant to recover damages. The action is brought 
by Frank Rogers, a minor, by his next friend, H. W. Rogers, his 
father. Frank Rogers was injured while playing in the yard with 
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children—in some way a baby two years of age got hold of a pair 
of scissors and stuck them in his left eye. This was on 8 July, 
1929. The boy, who was five years old at the time, was immediately 
taken to the defendant in Wilmington, N. C., who was an eye, ear, 
nose, and throat specialist. From that time until 1 October, 1929, 
Frank Rogers was a patient of defendant. It 13 alleged in the com- 
plaint that defendant was guilty of malpractice, in that he negligently 
treated Frank Rogers’ left eye, which became blind, and further that he 
negligently failed to remove the left eye, and in consequence Frank 
Rogers lost the sight of his right eye and is now totally and permanently 
blind in both eyes. That on account of the negligent acts and omissions 
of the defendant and the failure of the defendant to exercise and use 
due and reasonable care and skill in the treatment of Frank Rogers, he 
became totally and permanently blind, and demands damages. 

The defendant in his answer denied the material allegations of the 
complaint, and alleged that he used every precaution and care that was 
possible in the treatment of Frank Rogers. That he did not in any way 
or manner neglect his patient in administering said treatment, and that 
further, H. W. Rogers, the father of Frank Rogers, was negligent and 
careless 1n not carrying out his instructions and in not informing him of 
the condition of the child’s eye; that he did everything possible in the 
science of medicine for the proper treatment of the patient. That an 
action was heretofore instituted and at the August Term, 1932, of 
Duplin County Superior Court, at the close of plaintiff’s evidence the 
court rendered judgment as of nonsuit. That this action was identical 
with the present action, which was brought some time afterwards. In 
the trial of this action the above judgment was not considered. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Was the injury to the plaintiff Frank Rogers caused by the negli- 
gence of the defendant, as alleged in the complaint? Answer: ‘No.’ 

“2. What damages, if any, is the plaintiff Frank Rogers entitled to 
recover of the defendant? Unanswered.” 

Judgment was rendered on the verdict, plaintiff made numerous excep- 
tions and assignments of error, and appealed to the Supreme Court. 


Sutton & Greene, Jesse A. Jones, and Butler d& Butler for plaintiff. 
Carr, James & LeGrand and Stevens & Burgwin for defendant. 


Per Curtam. We have read with care the record and assignments of 
error made by plaintiff. We do not think that they can be sustained. 
Taking the record as a whole, we think there is no prejudicial or reversi- 
ble error. The court below in the charge recited the evidence, gave the 
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contentions fairly for both sides, and charged the law applicable to the 
facts. The court fully set forth and defined burden of proof, negligence, 
and proximate cause. In fact, the charge, with additional instructions 
to the jury, comprises some 35 pages. We think the exceptions and 
assignments of error to the charge and to the admission and exclusion 
of evidence were not so material, if error, that would amount to preju- 
dicia] or reversible error. 

It is well settled in this jurisdiction that verdicts and judgments are 
not to be set aside for harmless error, or for mere error and no more. 
Lo accomplish this result, it must be made to appear not only that the 
ruling complained of is erroneous, but also that it is material and preju- 
dicial, amounting to a denial of some substantial right. 

It would be hard to find a more pathetic case—a bov going through 
hfe blind in both eyes, when once he could see. The brief and argument 
of plaintiff were clearly and forcefully set forth, but we cannot on the 
entire record hold that there was prejudicial or reversible error. The 
jury were the triers of the facts, and decided with defendant that the 
injury was not caused by the negligence of defendant. 

For the reasons given, we find in the judgment of the court below 

No error. 


Stacy, C. J., dissents. 





STATE v. J. C. HOUSE. 


(Filed 7 April, 1937.) 


1. Criminal Law § 8ic— 


Where defendant is tried upon two counts and judgment is pronounced 
on a general verdict of guilty, the refusal of defendant’s motion for judg- 
ment as of nonsuit on one count, there being no motion to nonsuit as to 
the other count, cannot be held for prejudicial error. 


2. Intoxicating Liquor § 9e— 
The instruction of the court upon the presumption from the possession 
of more than one gallon of whiskey held without error. 
8. Criminal Law § 53f— 
An exception to the statement of the contentions of the parfies will not 
be considered when no objection is noted at the time. 
4. Criminal Law § 56— 


Exception to the denial of a motion in arrest of judgment on the ground 
that the special term of court at which defendant was tried was not prop- 
erly advertised held untenable on this record. 
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Apres by defendant from Welliams, J., at January Special Term, 
1937, of Pirr. No error. 

The defendant was charged with maintaining a common nuisance, and 
also with the possession of whiskey for the purpose of sale. 

From judgment pronounced on a general verdict of guilty, the defend- 
ant appealed. 


Attorney-General Seawell and Assistant Attorney-General McMulian 
for the State. 
Albion Dunn for defendant, appellant. 


Per Curtam. Appellant assigns as error the denial of his motion for 
nonsuit on the charge of maintaining a nuisance, but this cannot be sus- 
tained, as there was evidence of possession of whiskey for the purpose 
of sale as charged in the second count, and the jury returned a general 
verdict of guilty. S.v. Pace, 210 N. C., 255; S. v. Norris, 206 N. C., 
191; 8S. v. McAllister, 187 N. C., 400; S. v. Switzer, 187 N. C., 88. 
There was no motion for nonsuit on the second count. 

The charge of the court as to the prima facie effect of possession of 
more than one gallon of whiskey was in substantial accord with the rule 
laid down in S. v. Wilkerson, 164 N. C., 431, and other cases. The 
charge was free from error. 

The exception to the recital of certain testimony in the judge’s charge 
is without merit, as the judge was stating the contentions of the parties 
and no objection was noted at the time. S. v. Baldwin, 184 N. C., 791. 
Furthermore, it appears the statement of the court to which exception 
was noted was substantially as testified, without objection, by witness 
Whitehurst. 

The motion in arrest of judgment on the ground that the special term 
of court was not properly advertised is untenable on this record. The 
defendant appeared at a properly authorized special term of court, and 
when his case was called, entered his plea of not guilty, made no motion 
to quash, nor objection to the jury. The ruling in 8, v. Baxter, 208 
N. C., 90, is inapplicable here. S. v. Boykin, ante, 407. 

There were no other assignments of error brought forward in defend- 
ant’s brief or presented on the argument. In the trial we find 

No error. 
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SUTTON v. SUTTON, 


J. W. SUTTON v. GUY SUTTON, JOE SUTTON, MRS. NORA PATRICK, 
AND FRANK WOOTEN, TRUSTEE. 


(Filed 7 April, 1937.) 


Tenants in Common § 6— 


One tenant in common, under obligation to discharge an encumbrance 
on the land, may not procure a foreclosure sale thereunder and acquire, 
directly or indirectly, the title to the entire interest to the exclusion of 
his cotenant. 


AppEAL by defendant Guy Sutton from Sinclair, J., at September 
Term, 1936, of Pirr. Affirmed. 

Action to set aside foreclosure sale and deed, and also to have defend- 
ant Guy Sutton declared to hold one-half interest in the described land 
in trust for the plaintiff. 

The defendants demurred (1) on the ground of misjoinder of parties 
and causes of action, and (2) that the complaint did not state facts 
sufficient to constitute a cause of action. Pending the hearing and 
before judgment, plaintiff took a voluntary nonsuit as to all defendants 
excep: Guy Sutton. 

From judgment overruling demurrer as to him, defendant Guy Sutton 
appealed. 


H.C. Carter and J. H. Harrell for plaintiff, appellee. 
Albion Dunn for Guy Sutton, defendant. 


Per Curram. The material allegations in the complaint setting forth 
a cause of action against the defendant Guy Sutton may be stated con- 
cisely as follows: That in 1926 the plaintiff J. W. Sutton, the father, 
and defendant Guy Sutton, the son, purchased as tenants in common 
certain land at the price of $16,300, the plaintiff paying one-half therefor 
in cash, and he and defendant Guy Sutton executed deed of trust on the 
land for the remaining one-half of the purchase price, which deed of 
trust the defendant Guy Sutton agreed to pay off and discharge; that 
defendant failed to pay off the deed of trust which represented his one- 
half of the purchase price; that plaintiff was adjudged non compos 
mentis in 1927, and remained in that condition until 1934, when he 
was adjudged sane; that while plaintiff was insane, defendant Guy 
Sutton instigated and procured the sale of the land under foreclosure 
for the purpose of depriving plaintiff of his interest in the land and 
acquiring the title to the entire interest therein in himself, and that 
defendant Guy Sutton thereupon took title from the purchaser at the 
foreclosure sale, upon the execution of a deed of trust on the land for the 
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purported sale price of $5,778, and now holds the said land to the exclu- 
sion of the plaintiff. 

It is apparent that the facts alleged are sufficient to constitute a cause 
of action against the appellant and that the demurrer was properly over- 
ruled. One tenant in common, under obligation to discharge an encum- 
brance on the land, may not procure a foreclosure sale thereunder and 
acquire, either directly or indirectly, the title to the entire interest in 
the land to the exclusion of his cotenant. Equity will declare him to 
have purchased for the benefit of the other. Bailey v. Howell, 209 N. C.,, 
712; Gentry v. Gentry, 187 N. C., 29; Smith v. Smith, 150 N. C., 81. 

Afhrmed. 








T. L. COX v. OAKDALE COTTON MILLS, INC. 


(Filed 7 April, 19387.) 
Venue § 3— 

An action to recover damages to land caused by alleged wrongful ob- 
struetion of a river causing ponding of water on plaintiff’s land, does not 
involve title to or any interest in land, and is transitory for the purposes 
of venue, and defendant’s motion to remove to the county of its residence, 
where its land is situate upon which the obstruction was built, is properly 
refused. 


AppreaL by defendant from Al/ey, J., at February Term, 1937, of 
RanpoipH. Affirmed. 

This action was heard on the motion of the defendant made in apt 
time, for the removal of the action, as a matter of right, from the Supe- 
rior Court of Randolph to the Superior Court of Guilford County, for 
trial. 

The motion was denied and the defendant appealed to the Supreme 
Court, assigning error in the order denying its motion. 


J, Allen Austin and J, G. Prevette for plaintiff. 
Roberson, Haworth & Reese for defendant, 


Per Curtam. This is an action to recover damages for injuries suf- 
fered by the plaintiff, as the owner of land situate in Randolph County. 
The plaintiff is a resident of said county. The action was begun in the 
Superior Court of Randolph County. 

The defendant is a resident of Guilford County. It owns land situate 
in sald county. In apt time, C. S., 470, the defendant moved that the 
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action be removed from the Superior Court of Randolph County to the 
Superior Court of Guilford County, for trial, as a matter of right. 
C.S., 463. 

It is alleged in the complaint that the injuries which the plaintiff has 
suffered were caused by the artificial obstruction by the defendant, on its 
land in Guilford County, of the water in a river which flows through 
the land of the defendant, and thence to and through the land of the 
plaintiff. 

For purposes of venue, the action is transitory and not local. Clay 
Co. v. Clay Co., 208 N. C., 12, 164 S. E., 341; Causey v. Morris, 195 
N. C., 532, 142 S. E., 783. The action does not involve title to or any 
interest in land. There is, therefore, no error in the order denying the 
motion of the defendant. The order is 

Affirmed. 





BERT L. BENNETT, JOE H. GLENN, JR., anp A. B. GLENN, TRADING aS 
QUALITY TRANSPORT COMPANY, v. SOUTHERN RAILWAY COM- 
PANY: WINSTON-SALEM SOUTHBOUND RAILWAY COMPANY: 
ATLANTIC AND YADKIN RAILWAY COMPANY; ATLANTIC COAST 
LINE RAILROAD COMPANY: ABERDEEN AND ROCKFISH RAIL- 
ROAD COMPANY; HIGH POINT, RANDLEMAN, ASHEBORO. AND 
SOUTHERN RAILROAD COMPANY: YADKIN RAILROAD COMPANY ; 
AND PIEDMONT AND NORTHERN RAILWAY COMPANY. 


(Filed 28 April, 1987.) 
1. Pleadings § 15— 


A demurrer on the ground that the complaint fails to state a cause of 
action will not be sustained unless the complaint is wholly insufficient. 


2. Monopolies § 3—Individual may maintain action for damages caused 
by defendants’ violation of statute against monopolies, 


Plaintiffs, carriers by truck, instituted this action alleging that defend- 
ant railroad companies, pursuant to an agreement and conspiracy between 
them, had reduced rates for transporting gasoline and kerosene, between 
certain points in the State, intending later to restore them after compe- 
tition had been removed, and charged lower rates to certain points in the 
State, where there was competition, than to other points, without suffi- 
cient reason, with intent to injure plaintiffs. Defendants demurred on 
the ground that the alleged acts were criminal offenses which could be 
inquired info only by prosecution by the Attorney-General. Acid: The 
right of action for damages is expressly conferred by C. S., 2574, and 
defendants demurrer was properly overruled. 


3. Same: Actions § 3——Damage sustained as result of defendants’ viola- 
tion of monopoly statute is not damnum absque injuria. 


An individual suing for damages caused by alleged monopolistic acts of 
defendants, C. 8., 2563, 2574, must show a casual relation between the 
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alleged violation of the monopoly statute and the injury, but where plain- 
tiffs alleged unlawful acts in violation of the monopoly statute and injury 
resulting to them as a proximate cause of such acts, defendants’ conten- 
tion that the injury is damnunt absque injuria is untenable. JAfotor 
Service v. R. R., 210 N. C., 36, distinguished in that that action was for 
an injunction and based upon the Public Utilities Act. while this is an 
action for damages resulting from a violation of the Statute against 
monopolies and trusts. C. S., 2574. 

4, Carriers § 4—Carriers may not reduce rates when such reduction is 
made pursuant to agreement in violation of monopoly statute. 

The provisions of the monopoly stitutes apply fo railroads in the same 
manner as they apply to individuals and other corporations, and while 
C. S.. 1112 (0), allows railroad companies to reduce rates at will and 
deprives the Utilities Commissioner of jurisdiction over reductions In 
rates, the statute applies to reductions in rates by railroad companies 
acting separately and with lawful intent, and does not permit railroad 
companies to violate the monopoly statutes by reducing rates in accord- 
ance with an agreement and conspiracy between them with infent fo 
injure a competitor and thereafter to restore the rates, or to reduce rates 
to certain points where there is competition while maintaining higher 
rates to other points in the State without sufficient reason. with intent 
to injure a competitor, N. C, Code. 1112 (0), not being in conflict with the 
monopoly statutes. 


Connor, J., concurring. 


AppreaL by defendants from Warlich, J., at June Term, 1986, of 
ForsytH. Affirmed. 

This is an action instituted by a certain contract truck carrier engaged 
in the transportation of gasoline and kerosene in intrastate commerce 
from the terminal port at Wilmington, N. C., to certain points in North 
Carolina, against the defendant railroad companies, in which judgment 
is prayed as follows: 

“(1) That they recover damages of the defendants on account of the 
injury done to them by reason of thie acts and things herein vet out; that 
the jury assess such damages in favor of the plaintiffs, and that judg- 
ment be entered against the defendants in treble the amount fixed by the 
verdict of the jury; (2) That the court issue an order restraining the 
defendants from further reducing their rates for the transportation of 
gasoline and kerosene between said shipping points and any points in the 
State of North Carolina in intrastate commerce, and that they be ordered 
and directed by the court to cease and desist from carrying out in the 
future the illegal rates at present charged and maintained by them pur- 
suant to such unlawful agreement and purpose, and that they be directed 
and ordered by the court to cease and desist from transporting gasoline 
and kerosene from said shipping points to any points in the State of 
North Carolina in intrastate commerce at rates less than were lawfully 
in force and effect prior to the unlawful conspiracy and acts herein com- 
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plained of; (3) And that the court grant to the plaintiffs such other re- 
lief as may be deemed just and proper.” 

Among other things, it is alleged in the complaint: “That the defend- 
ants illegally conspired and agreed among themselves to fix rates for the 
transportation of gasoline and kerosene in intrastate commerce in the 
State of North Carolina, and that all of the defendants should charge 
substantially the same rate for the transportation of such commodities, 
taking into consideration the distances and routes over which the com- 
modities were to be hauled, and that the rates actually charged and col- 
lected by the defendants, pursuant to such agreement, have been uniform 
and had for one of their purposes the elimination of competition be- 
tween themselves, and were also for the purpose of elim:nating competi- 
tion by motor truck haulers of such commodities, including the plain- 
tiffs. That the defendants have unlawfully conspired, contracted, and 
agreed by express contract and agreement, or by contract and agreement 
knowingly implied, to do the following acts and things: 

“(a) To willfully destroy and injure and to undertake to destroy and 
injure the business of the plaintiffs and other haulers of gasoline by 
motor trucks in the State of North Carolina with the purpose and in- 
tention of attempting to fix a price for the transportation of gasoline and 
kerosene within the State of North Carolina when the competition of 
the plaintiffs and other motor truck haulers of gasoline and kerosene is 
removed; that the service of transporting gasoline and kerosene is a 
thing of value; that the plaintiffs and defendants were and are business 
rivals in the transportation of gasoline in the State of North Carolina; 
that the defendants have unlawfully entered into an agreement and com- 
mon purpose to reduce the rates for transporting gasoline and kerosene, 
as set out herein, for the purpose of destroying the business of the plain- 
tiffs and other persons and corporations engaged in the business of trans- 
porting gasoline and kerosene by motor truck in intrastate commerce in 
the State of North Carolina, and with the further purpose of raising and 
fixing at a higher scale their rates for such transportation of said com- 
modities after the removal of competition by the plaintiffs and other 
motor truck haulers of gasoline and kerosene. 

“(b) That pursuant to the common purpose, agreement, and conspir- 
acy referred to in the complaint, the defendants adopted the rates for 
the transportation of such commodities in intrastate commerce from 
Wilmington and River Terminal to designated points in the State of 
North Carolina, as set out in Exhibits, and have actually transported 
such commodities in intrastate commerce between said points at the re- 
duced rates, thereby carrying out their plan and purpose of injuring the 
plaintiffs and other persons engaged in the business of transporting gaso- 
line and kerosene in intrastate commerce in the State of North Carolina 
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in competition with the defendants, and they have damaged and injured 
these plaintiffs in the amounts hereinafter set out. 

“(e) That the defendants who are engaged in transporting gasoline 
and kerosene for hire from River Terminal and Wilmington to various 
points through the entire territory of the State of North Carolina, which 
transportation is a thing of value, have, to the points designated in Ex- 
hibits, furnished such thing of value, to wit, the transportation of gaso- 
line and kerosene between River Terminal and Wilmington to the points 
designated in said Exhibits, at a price lower than is charged by them to 
other places in the State of North Carolina, to wit, Asheville, Hender- 
sonville, Murphy, and other points greater than a distance of approxi- 
mately two hundred miles from Wilmington and Fayetteville respec- 
tively, and that there is not good and sufficient reason on account of 
transportation or the expense of doing business for charging less to the 
said places, to which the reduced rates have been put into effect, than to 
the other places in the State of North Carolina, and that such diserim1- 
nation and charges, as herein set out, have been made with the view and 
purpose of injuring the business of the plaintiffs and of others engaged 
in the transportation by motor truck of gasoline and kerosene in intra- 
state commerce within the State of North Carolina. 

“(d) That the plaintiffs are now engaged and were at all times re- 
ferred to in this complaint engaged in the transportation by motor truck 
of gasoline and kerosene from Wilmington, North Carolina, to various 
points in the State of North Carolina, namely, Winston-Salem, Elkin, 
Mt. Airy, and Greenville, in competition with the defendants, and that 
the unlawful and illegal reduction of rates, as set out in the complaint, 
have greatly injured the plaintiffs. 

“That in order to obtain any customers whatever who would employ 
the plaintiffs to transport gasoline and kerosene from Wilmington to any 
points in the State of North Carolina to which the reduced rates above 
specified were put into effect by the defendants, and in order for the 
plaintiffs to remain in business at all, and in order to avoid a total loss 
of all of plaintiffs’ investment in motor trucks, tanks, and other equip- 
ment, it was made necessary by reason of the conduct of the defendants 
herein set out that the plaintiffs transport gasoline and kerosene from 
said shipping points to various termini in the State of North Carolina 
at substantially the same rates as were charged by the defendants; that 
the plaintiffs have, therefore, since the effective dates of the respective 
rate reductions, above set out, transported gasoline and kerosene at sub- 
stantially the reduced rates over the routes, in the quantities and to the 
places set out in the attached Exhibit. That the loss in revenue result- 
ing to the plaintiffs by reason of the enforced reduction of remunera- 
tion for transporting said commodities amounts to $14,854.91, and that 
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the plaintiffs have, therefore, by reason of the unlawful agreement, con- 
spiracy, and acts of the defendants, herein set out, been actually damaged 
by reason of reduced revenues in the sum of $14,854.91.” 

Defendants filed demurrer to the complaint, as follows: “The defend- 
ants demur to the amendment to the complaint and to the complaint as 
amended, and state as grounds for their written demurvzer: 

“1. That the amendment and complaint as amended do not contain 
facts sufficient to constitute a cause of action in that: 

“(1) The plaintiffs cannot recover damages based upon a violation 
of chapter 53 of the Code, sections 2559 to 2574, inclusive, entitled 
‘Monopolies and Trusts,’ and upon an unlawful combination and con- 
spiracy in violation of said chapter, where the act alleged to have been 
committed in furtherance of the conspiracy is a lawful act, the damage 
in such ease, if any, being damnum absque injurta, 

“(2) The act alleged in the complaint as having been committed in 
furtherance of the alleged conspiracy is a lawful act and has been de- 
clared by the Supreme Court of North Carolina in the case of Carolina 
Motor Service, Inc., et al., v. Atlantic Coast Line Railroad Company, et 
al., 210 N. C., 36, to be a lawful act. 

“(3) Plaintiffs allege that it is the purpose of defendants to increase 
the rates after the accomplishment of the purpose alleged in the com- 
plaint, and that the defendants can and will increase such rates, when as 
a matter of law, under the statutes of North Carolina, defendants can- 
not increase such rates or any freight rate without the approval of the 
Utilities Commissioner. 

“(4) That the rates of which plaintiffs complain have been approved 
by the Utilities Commissioner as proper rates by formal order entered in 
the matter of Application of Southern Freight Association, Atlanta, 
Georgia, through Chairman J. E. Tilford, for Authority to Establish 
Truck Competitive Rates on Gasoline, including Blended Gasoline and 
Kerosene, from Wilmington, N. C., to North Carolina Points, Docket 
No. 446, which order is now in effect, and plaintiffs cannot complain 
of any damage resulting from the transportation of property at a proper 
rate by the defendants or any of them. 

“(5) Chapter 53 of the Code, entitled ‘Monopolies and Trusts,’ has 
no application to a conspiracy or combination among carriers of freight 
by railroad to reduce freight rates. 

“(6) It is not alleged in the complaint that any property or legal 
rights vested in the plaintiffs have been invaded or illegally interfered 
with by the promulgation and putting into effect of the rates referred 
to in the complaint. 

“(7) Any alleged monopolistic acts on the part of the defendants, 
alleged in the complaint, of which the defendants mav be guilty, are 
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criminal offenses and can only be inquired into 1n a proper action in- 
stituted under Chapter 53 of the Code, entitled ‘Monopolies and Trusts,’ 
by the Attorney-General of the State of North Carolina. 

“2 That the court is without jurisdiction to hear and determine the 
cause of action, if any, set out in the complaint, for that: 

“(1) An action under the provisions of Chapter 53 of the North Caro- 
lina Code, entitled ‘Monopolies and Trusts,’ with respect to the facts 
alleged in the complaint, can only be brought and maintained by the 
Attorney-General of the State of North Carolina. 

“(2) Upon the facts alleged in the complaint, the court has no Juris- 
diction to determine the right of the plaintiffs to complain of the alleged 
acts of the defendants. 

“Wherefore, these defendants pray that their demurrer be sustained.” 

The judgment of the court below is as follows: “This cause coming 
on to be heard and being heard in due course at the 22 June, 1936, 
Term of the Superior Court of Forsyth County before Wilson Warlick, 
Judge presiding, upon the demurrer filed by Southern Railway Company 
and others for misjoinder of parties and causes of action, and the plain- 
tiffs, having prayed that the court allow an amendment to the com- 
plaint so as to make more clear the allegations of the complaint with 
reference to the matters referred to in the demurrer, the plaintiffs were 
allowed to file an amendment to the complaint, which amendment 
appears of record, All the defendants thereupon filed a written demur- 
rer to the complaint as amended, said demurrer being based upon the 
ground that the complaint with the amendment does not state a cause of 
action. The court having heard arguments of counsel for plaintiffs and 
of counsel for defendants, and the court being of the opinion that the 
complaint is sufficient in law and does state a cause of action and that 
the said demurrer should be overruled; It is, therefore, ordered, ad- 
judged, and decreed by the court that the demurrer of the defendants to 
the complaint on the ground that the same does not state a cause of 
action be and the same is hereby overruled. It 1s further ordered that 
said written demurrer be marked filed as of the date of the filing of the 
amended complaint. The judgment entered on Minute Docket 63, page 
287, will be stricken out and this judgment entered in lieu thereof. Wil- 
son Warlick, Judge Presiding.” 

To the foregoing judgment, the defendants excepted, assigned error, 
and appealed to the Supreme Court. 


Parrish & Deal for plaintiffs. 

Manly, Hendren & Womble for Southern Railway Co. 
Craige & Craige for Winston-Salem Southbound Ry. Co. 
Frank P. Hobgood for Atlantic & Yadkin Ry. Co. 
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Richard B. Gwathmey and Murray Allen for Atlantic Coast Line 
Railroad Co. 

Dye & Clark for Aberdeen & Rockfish Railroad Co. 

Wanly, ILendren & Womble for High Point, Randleman, Asheboro, 
and Southern Railroad Co. 

Manly, Hendren & Womble for Yadkin Railroad Co. 

W.S. O'B, Robinson, Jr., and Manly, Hendren & Womble for Pied- 
mont & Northern Ry. Co. 


Crarxson, J. On this record we are considering a demurrer. It is 
well settled that the complaint must be wholly insufficient before it can 
be overthrown by a demurrer. Council v. Bank, ante, 262 (265). 
In the present case we cannot so hold. Whether on the trial plaintiffs 
can sustain their allegations with competent proof is another matter. 

The question involved: Was the court below correct in overruling de- 
fendants’ general demurrer to the complaint, which alleged defendants, 
rail carriers, had unlawfully conspired to injure plaintiffs in violation 
of monopolies and trust statute, by (1) reducing rates for transporting 
gasoline and kerosene, intending later to restore them ((C. S., 2563, par. 
3), and (2) by charging lower rates to certain points in the State where 
there was competition, than to other points, without sufficient reason, 
with intent to injure plaintiffs (C. S., 2563, par. 5)% We think so. 

N. C. Code, sec. 2559, is as follows: “Every contract, combination in 
the form of trust or otherwise, or conspiracy in restraint of trade or 
commerce in the State of North Carolina is hereby declared to be illegal. 
Every person or corporation who shall make any such ccntract expressly 
or shall knowingly be a party thereto by implication, or who shall en- 
gage in any such combination or conspiracy, shall be guilty of a mis- 
demeanor, and upon conviction thereof such person shall be fined or 
imprisoned, or both, in the discretion of the court, whether such person 
entered into such contract individually or as an agent representing a 
corporation, and such corporation shall be fined in the discretion of the 
court not less than one thousand dollars.” This section defines the 
offence and provides that indictment is one of the remedies. 

The statute applicable in the present action is C. S., sec. 2563: “In 
addition to the matters and things hereinbefore declared to be illegal 
(sec. 2559), the following acts are declared to be unlawful, that is, for 
any person, firm, corporation, or association directly or indirectly to do 
or to have any contract, express or knowingly implied, to do any of the 
acts or things specified in any of the subsections of this section: 

(3) To willfully destroy or injure, or undertake to destroy or injure, ie 
business of any opponent or business rival in the State of North Caro- 
lina with the purpose or intention of attempting to fix the price of any- 
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thing of value when the competition is removed. . . . (5) Who 
deals in any thing of value within the State of North Carolina, to give 
away or sell, at a place where there is competition, such thing of value 
at a price lower than is charged by such person, firm, corporation, or 
association for the same thing at another place, where there is not good 
and sufficient reason, on account of transportation or the expense of 
doing business, for charging less at the one place than at the other, with 
the view of injuring the business of another.” 

In State v. Coal Co., 210 N. C., 742, the criminal attitude of the above 
section (2563 [3]) has been fully considered, and a jury verdict and 
judgment thereon sustained. 

1. It is contended by the demurrer of defendants that the amendment 
and complaint as amended do not contain facts sufficient to constitute a 
cause of action (C. 8., section 511 [6]), in that any alleged monopolist 
acts on the part of the defendants, alleged in the complaint, of which the 
defendants may be guilty, are criminal offenses and can only be inquired 
into in a proper action instituted under Chap. 58 of the Code, entitled 
“Monopolies and Trusts,” by the Attorney-General of the State of North 
Carolina. 

2. That the court is without jurisdiction to hear and determine the 
cause of action, if any, set out in the complaint, for that: (1) An action 
under the provisions of Chapter 53 of the North Carolina Code, entitled 
“Monopolies and Trusts,” with respect to the facts alleged in the com- 
plaint, can only be brought and maintained by the Attorney-General of 
the State of North Carolina. (2) Upon the facts alleged in the com- 
plaint, the court has no jurisdiction to determine the right of the plain- 
tiffs to complain of the alleged acts of the defendants. 

The statute is contrary to defendants’ contentions. Section 2574 is as 
follows: “If the business of any person, firm, or corpgration shall be 
broken up, destroyed, or injured by reason of any act or thing done by 
any other person, firm, or corporation in violation of the provisions of 
this chapter, such person, firm, or corporation so injured shall have a 
right of action on account of such injury done, and if damages are 
assessed by a jury in such case Judgment shall be rendered in favor of 
plaintiff and against the defendant for treble the amount fixed by the 
verdict.” 

A casual relation between violation and injury must be shown. Lewis 
ve. Archbell, 199 N. C., 205. See Lewis v. Frye, 207 N. C., 852; Brown 
v. KR. R., 208 N. C., 4238; Rice v. [ce Co., 204 N. C., 768. 

Defendants contend (2) “The plaintiffs cannot recover damages based 
upon a violation of chapter 53 of the Code, sections 2559 to 2574, in 
clusive, entitled ‘Monopolies and Trusts,’ and upon an unlawful combina- 
tion and conspiracy in violation of said chapter, where the act alleged 
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to have been committed in furtherance of the conspiracy is a lawful act, 
the damage in such case, if any, being damnum absque injuria. The act 
alleged in the complaint as having been committed in furtherance of 
the alleged conspiracy is a lawful act and has been declared by the Su- 
preme Court of North Carolina in the ease of Carolina Motor Service, 
Inc., et al, v. Atlantic Coast Line Railroad Company, et al., 210 N. C., 
36, to be a lawful act.” 

We think the present cast distinguishable from the Carolina JMJotor 
Service, Inc., vu. A.C. DL. Ry. Co., supra. That was an action (bill in 
equity) against certain railroads and the Utilities Commissioner of 
North Carolina, allegimg (1) discrimination under the Public Utilities 
Act, and (2) incidentally a conspiracy to monopolize the transportation 
of gasoline, and the only relief prayed for was an injunction against the 
railroads and the Utilities Commissioner. The court held (1) that 
plaintiff failed to show any interest to be protected under the Public 
Utilities Act, and (2) that the alleged monopolistie acts of the defend- 
ants are criminal, and that equity will not enjoin the commission of a 
crime. The present case is not based on the Public Utilities Act to any 
extent whatever. It is an action at law for damages under the above 
statute, C. S., 2574. It is true the complaint also asks for a restraining 
order, but the record does not show that this phase of the case has been 
pressed, At the present time plaintiffs are relying on the damages phase 
of the case only. The first part of the opinion relates to the Public 
Utilities Act only and has no application to the present case. The re- 
mainder of the opinion relates to plaintiffs’ prayer for an injunction, 
and the holding is that since the threatened wrong is a criminal act, 
equity does not restrain criminal acts, but leaves them to the criminal 
courts. The opinion, to some extent, supports the plaintiffs’ contention 
that the alleged acts of the defendant carriers are unlawiul and in viola- 
tion of see, 2563, quoting from the opinion: “While C. S., 2563, declares 
that all of the above-mentioned acts are unlawful, the fcllowing séction, 
C. S., 2564,” provides they are criminal. The same acts which see. 
2564 and the above opinion of the court declare criminal are by the ex- 
press terms ot sec, 2574 made the basis of a cause of action for treble 
damages by any person injured thereby, the defendants’ demurrer admits 
that plaintiffs have been so damaged. 

The provisions of the monopoly statutes apply to railroads just as 
they do to individuals and other corporations. Both at common law and 
under our monopoly statutes a conspiracy to reduce rates with intent 
to injure a competitor and thereafter to restore prices is actionable. Like- 
wise a conspiracy to charge lower rates where there is corapetition, while 
maintaining higher rates to other points in the State for the same thing 
of value without sufficient reason, with intent to injure a competitor, is 
actionable. State v. Atlantic Ice d& Coal Co., 210 N. C., 742. 
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The rates fixed by defendants as the result of the alleged conspiracy 
are not legal rates, that is, they do not have the sanction of any admin- 
istrative or judicial tribunal, either of the Utilities Commissioner or the 
courts, because the proviso to C. §., section 1112 (0), deprives the Utili- 
ties Commissioner of jurisdiction over reductions in rates. The proviso 
reads as follows: “Provided, however, that nothing herein shall be con- 
strued to prevent any public-service corporation from reducing its rates 
either directly or by change in classification.” This means that any rail- 
road acting lawfully, that is, individually and with proper intent, may 
reduce its own rates free of the control of the Utilities Commissioner, 
but it does not mean that it can, acting unlawfully or as a result of a 
conspiracy with other railroads, use this uncontrolled power to injure a 
competitor. It is conceded in defendants’ brief that “Under the law of 
this State railroads may reduce their rates at will.” 

Further, Public Laws of 1933, N. C. Code, 1935 (Michie), sec. 
1112(1) to (36) are not germane. The plaintiffs’ complaint is bot- 
tomed on the provisions set forth in the Monopolies and Trusts Statutes, 
supra. The ending clause of the 1933 act, supra, sec. 27, 18 as follows: 
“No present provision of law shall be deemed to be repealed by this ar- 
ticle except such as are directly in conflict therewith.” In fact, see. 
1112(2) reads: “Every rate made, demanded, or received by any public 
utility or by any two or more public utilities jointly, shall be just and 
reasonable.” 

The plaintiffs’ action for damages is under Chapter 53—Monopolies 
and Trusts. The rights of plaintiffs and the wrongs set forth in plain- 
tiffs’ complaint are founded on the statutory provisions therein set forth 
and are not in conflict with Chapter 307, Pubhe Laws of 1933, supra. 
We think there is no conflict in the acts. Horton v. Tel. Co., 202 N. C., 
610. 

This is a ctyil action alleging damage under the Monopolies and Trusts 
Statutes, supra. In the case of State v. Atlantic Ice & Coal Co., supra 
(748), which was a criminal action, speaking to the subject, this Court 
said: “In Fletcher’s Cyc. Corporations (Permanent Ed.) Vol. 10, ch. 
56, part of sec. 5016, p. 850, it 1s said: ‘Ruinous competition by lower- 
ing prices has been recognized as an illegal medium of eliminating 
weaker competitors,’ citing many authorities. Porto Rican Amer. To- 
bacco Co. v. Amer. Tobacco Co., 30 Fed. Reporter, 234 (236); Standard 
OU C6. UB 221 UL Ba 1S US os Amen Tobacco. Cos. 211. Us 
106. Wharton’s Criminal Law, Vol. 3, 12th Ed. (1982), sec. 2330, is as 
follows: ‘In the closing years of the 19th Century and early part of the 
20th, statutes were enacted in nearly all states and by Congress with a 
design to restrain the evils of complete monopoly. This class of laws has 
been sustained in principle as to both civil and criminal features. They 
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were leveled at contracts, combinations, and conspiracies in restraint of 
trade that had been declared to be against public poliev and void under 
the common law before the passage of such new statutes. The language 
of the statutes need be supplemented by allegations as tc the facts. Con- 
spiracy to combine as well as the actual codperation to monopolize is for- 
bidden. The exaction of excessive prices upon the sale of necessaries was 
forbidden in the United States as in various countries during the World 
War. The criminal part of the act failed for indefiriteness,’” Con- 
stitution of N. C., Art. I, secs. 7 and 31; S. v. Craft, 168 N. C., 
208; Mar-Hof Co. v. Rosenbacker, 176 N. C., 380; Addyston Pipe and 
Steel Co. v. United States, 175 U. S., 211, 85 Fed., 271, 44 L. Ed., 136, 
affirming the lower court. In the Addyston case, supra, Judge Taft said: 
“Upon this review of the law and the authorities, we can have no doubt 
that the association of the defendants, however reasonable the prices 
they fixed, however great the necessity for curbing themselves by joint 
agreement from committing financial suicide by ill-advised competition, 
was void at common law, because in restraint of trade, and tending to 
a monopoly. But the facts of the case do not require us to go so far as 
this, for they show that the attempted justification of this association on 
the grounds stated 1s without foundation.” U. S. v. Trans-Missourt 
Freight Association, 166 U. S., 290, 41 L. Ed., 1007; U. S. v. Joint 
Traffic Association, 171 U. S., 505; Northern Securities Co. v. U. S., 
193 U. 8., 197, 48 L. Ed., 679; Toft v. Southern Railroad Co., 123 Fed., 
789; Keogh v. Chicago Northwestern Railroad Company, 260 U.S., 156, 
67 L. Ed., 183. 

The defendants contend: (3) “Plaintiffs allege that it is the purpose 
of defendants to increase the rates after the accomplishment of the pur- 
pose alleged in the complaint, and that the defendants can and will in- 
crease such rates, when as a matter of law, under the statutes of North 
Carolina, defendants cannot increase such rates or any freight rate with- 
out the approval of the Utilities Commissioner. That the rates of which 
plaintiffs complain have been approved by the Utilities Commissioner as 
proper rates by formal order entered in the matter of Application of 
Southern Freight Association, Atlanta, Georgia, through Chairman 
J. E. Tilford, for Authority to Establish Truck Competitive Rates on 
Gasoline, including Blended Gasoline and Kerosene, from Wilmington, 
N. C., to North Carolina Points, Docket No. 446, which order 1s now 
in effect, and plaintiffs cannot complain of any damage resulting from 
the transportation of property at a proper rate by the defendants or 
any of them.” 

Section 1112 (0), is as follows: “The said Utilities Commissioner shall 
at all times be required to keep himself informed as to the public-service 
corporations hereinbefore specified and enumerated, their rates and 
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charges for service, and the service supplied to the citizens of the State 
and purposes therefor; and he shall at all times be empowered and re- 
quired to inquire into such service and rates charged therefor, and to 
fix and determine as herein provided the reasonableness thereof, and 
upon petition or otherwise to make full inquiry into such rates and 
charges in behalf of the citizens of the State, and compel and require 
compliance with the regulations and charges, and final determination 
fixed therefor under the provisions of this article, and no corporation, 
association, partnership, or individual doing business in the State of 
North Carolina as a public-service corporation, or any corporation 
herein designated, shall be allowed to increase its rate and charge for 
service or change its classification in any manner whatsoever except 
upon petition duly filed with the Utilities Commission and inquiry held 
thereon and final determination of the reasonableness and necessity of 
any such increase change 1m classification or service: Provided, however, 
that nothing herein shall be construed to prevent any public-service 
corporation from reducing its rate either directly or by change in classi- 
fication.” 

The complaint has an exhibit, in part, as follows: “Southern Freight 
Association, Atlanta, Georgia. 19 June, 1935. To the Utilities Com- 
mission of the State of North Carolina, Raleigh, N. C. J. E. Tilford, 
for and on behalf of all rail carriers operating in the State of North 
Carolina, hereby respectfully request authority to establish truck com- 
petitive rates on: ‘Gasoline, including blended gasoline and kerosene, in 
tank cars, carloads, estimated weight 6.6 pounds per gallon, subject to 
Rule 35 of Southern Classification,’ and routing shown in connection 
therewith, from Wilmington, N. C., to destinations in North Carolina, 
applicable on North Carolina intrastate traffic, and, for cause, states: 
During the past several months the rail carriers have lost a very sub- 
stantial proportion of this traffic to tank trucks. After a series of con- 
ferences with the oil interests, these carriers have determined to estab- 
lish reduced rates on both interstate and intrastate traffic in an effort to 
regain for future handling a part of the lost traffic and to prevent add1- 
tional losses. Since the proposed rates are made to meet tank truck com- 
petition, they are not based strictly upon any mileage scale or any per- 
centage relationship to first-class rates. The new rates, of course, are 
lower in every case than the present rates; generally, they represent very 
substantial reductions,” ete. (Italies ours.) 

Under the proviso above set forth, this was unnecessary to be done, as 
the railroad carriers could reduce their rates at will. They have volun- 
tarily put their heads into the “lion’s jaw,” it 1s no fault of plaintiffs. 
“These carriers have determined to establish reduced rates.” No doubt 
by this unnecessary method, they thought that they could take advantage 
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of truck-carrier competitors. The Utilities Commissioners do not have 
the power to prevent any reduction proposed by the railways. The rates 
proposed by the railways go into effect whether the Utilities Commis- 
sioner approves them or not. Therefore, it cannot be said that the Com- 
missioner has any jurisdiction whatever over reductions proposed by the 
railweys, either to approve or disapprove. The defendant railways take 
the position in their brief that the Utilities Commissioner has no power 
to prevent them reducing rates as they please, and neither have the 
courts—that where rate reductions are concerned, they are answerable 
to no one, and that they can do whatever they please to destroy motor 
truck competition, conspire to reduce rates temporarily, conspire to 
charge unreasonably low rates where there is competition, then after 
they have injured or destroyed the business of plaintiffs and others, now 
contend that this is a lawful act, and to plaintiffs this is damnum absque 
anjuria. We cannot so hold. 

Under the proviso to sec. 1112 (0), the defendants ean reduce their 
rates, but it does not follow that conspiracies in violation of the Monop- 
olies and Trusts Statute are made legal by this proviso. The defendants 
say that a situation has been reached that they cannot raise their rates 
without the approval of the Commissioner, but whatever the situation 
in which the defendants find themselves, they created i:, and created it 
by wrongfully taking advantage of the proviso to see. 1112 (0) and con- 
spiring to reduce rates to the injury of plaintiffs. The demurrer ad- 
mits this. They admit that on their own responsibility they conspired 
to reduce the rates with the intent to injure plaintiffs, but they now say 
they are not responsible for having done so. The vice is the method— 
conspiracy—and the intent—injury of competitors. As was well said by 
Judge Peckham in the Trans-Missourt Assn. case, supra, what one com- 
pany may do by way of charging reasonable rates is radically different 
from entering into a conspiracy with others to fix rates. 

For the reasons given, the judgment of the court below is 

Affirmed. 





Connor, J., concurring. This action was heard in the Superior Court 
on defendants’ demurrer to the complaint. The demurrer was overruled, 
and defendants appeal to this Court. 

The only question presented by this appeal is whether the facts 
alleged in the complaint are sufficient to constitute a cause of action in 
which the plaintiffs are entitled to recover of the defendants. These facts 
are admitted by the demurrer. This Court is of opinion that the ques- 
tion presented should be answered in the affirmative. The judgment is 
accordingly affirmed. I concur in the judgment. 
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STATE v, TOMMIE WALLS. 
(Filed 28 April, 1937.) 


1. Criminal Law § 79— 


Those exceptions and assignments of error which are not set forth in 
defendant’s brief are deemed abandoned. Rule of Practice No. 28. 


2. Constitutional Law § 33—Denial of petition for removal from State to 
Federal Court held without error. 

The defendant filed a petition for removal from the State Superior 
Court to the United States Court for the district to be certified as to the 
place of trial. Act of Congress, 3 March, 1868, Title 28, secs. 74 and T5. 
The court denied the petition for that the petition did not allege any denial 
of any rights by reason of State law. Heid: The denial of the petition 
was Without error, defendant’s remedy for alleged denial of equal protec- 
tion of the laws on account of prejudice or in the exclusion of colored 
persons from the grand jury, being in the State Court and ultimately by 
writ of error to the Supreme Court of the United States. 


3. Same—Evidence held to support finding that grand jury was legally 
organized and that colored persons were not illegally barred there- 
from. 

The trial court found, upon supporting evidence, that the grand jury 
which returned the bill of indictment was selected from a jury list of 
taxpayers of the county eligible to serve, the names of colored persons 
on the list being in red ink and the names of white persons being in black 
ink, but that there was no discrimination as to color, the different ink 
being used merely for identification, and that the names of all those 
eligible, both white and colored, were placed in the box and drawn there- 
from by a four-year-old child, and that one colored person served on the 
grand jury which returned the indictment. Held: The findings support 
the court’s denial of defendant’s motion to quash the indictment on the 
ground that the grand jury was illegally organized and that defendant 
was denied the equal protection of the laws for that persons of the Negro 
race were excluded therefrom solely because of race, it appearing that 
the grand jury was selected aceording to law. C. S.. 2312, 2813, 2314. 


4. Criminal Law § 81a— 
The findings of the trial court that the jurors were drawn, sworn, and 


impaneled in accordance with law are conclusive on appeal when sup- 
ported by evidence, in the absence of gross abuse. 


5. Burglary § 10— 

Where there is no evidence that the burglary was committed under 
circumstances which would make it burglary in the second degree, it is 
not error for the court to refuse to submit to the jury the question of 
defendant’s guilt of that degree of the crime. 


6. Criminal Law § 438c— 
The charge of the court in this case, correctly construed, is held to 
have correctly instructed the jury that the burden was on the State to 
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satisfy the jury beyond a reasonable doubt as to each aspect on which 
defendant could be convicted under the bill of indictment, and to have 
correctly defined reasonable doubt. 

7. Criminal Law § 53a— 

The court need not instruct the jury what the punishment would be 
upon a conviction upon a count in the indictment, the rendition of judg- 
ment upon the verdict being a responsibility of the court alone. 

8. Criminal Law § 53d— 


An inquiry by the court as to whether the jury’s verdict of guilty 
referred to the count of first degree burglary is held not error as an 
expression of opinion by the court, it appearing from the record that such 
was the freely returned verdict of the jury, and that defendant was not 
prejudiced thereby since the jury was polled. 


AppEAL by defendant from Rousseau, J., and a jury, February Reg- 
ular Criminal Term, 1937, of MecxLensBurc. No error. 

The defendant was indicted for burglary, under C. S., 4232. 

Peter S. Gilchrist, Jr., a witness for the State, testified, in part: “I 
know the defendant, Tommie Walls, when I see him; on or about the 
early morning of 2nd of September, I saw him on the second floor of 
my father’s home, at 320 E. Park Avenue, Charlotte. It was between 
the hours of 3:30 and 4:00 a.m., in the nighttime. J] was awakened 
about 3:30 by hearing a noise on the second floor of my father’s home, 
and I looked out of my bedroom door and I could see a figure moving 
in a room that was joined to my room by a small back hall. I listened 
and heard a figure in there moving and opening and closing bureau 
drawers, and I looked in the door and saw a figure standing at a bureau, 
and I ran in and got him from behind at the same time calling to my 
father, who was asleep on the same floor, to come to my assistance. I 
threw the man I had caught from behind, to the floor, and he was armed 
with a knife, and he cut me with it on the hand and scretched me across 
the stomach and then he stabbed me in the right leg. We fought on the 
floor for several minutes, and I obtained possession of the knife, and 
threw the man from me, and I had a chance at that time to see his face 
in the bright moonlight that was streaming through the window. About 
that time my father came in and asked me what was wrong and I said 
there was a man there, and he had an opportunity to see his face, too, in 
the bright moonlight. I asked my father to go to the telephone on the 
landing between the first and second floors and phone for the police. He 
went down to telephone and turned on the light half way between the 
first and second floors, while I stood upstairs and held this man at bay, 
which amounted to nothing more than him standing there beside me. 
When my father turned on the light I had an opportunity to see his face 
again. My father returned to the second floor because he had forgotten 
his glasses and was unable to telephone. Just as he reached the top of 
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the stairs this man pushed me to one side and ran down the stairs to the 
first floor and to the rear of the house where he left the house by means 
of an opened back window. I followed him through the back door and 
out through the back gate, down the alley to the next corner; we live two 
houses from the corner and I saw him under the street light again, but 
was unable to get him because of loss of blood. I returned home and 
dialed the police for an ambulance and the police arrived within five 
minutes. I would say approximately five minutes after I had dialed 
police arrived, before the ambulance. They asked me which way this 
man had gone and what his general description was, which I gave them, 
and then the ambulance arrived and carried me to the Presbyterian Hos- 
pital. Later, I would say 15 to 25 minutes later, the police brought a 
man over to the hospital where I identified him from his face and also 
from the fact that he had blood on his right hand and his trousers were 
spattered with blood. My father at this time identified him also, in my 
presence; this defendant, Tommie Walls, is the man who was in my 
father’s house. The house had been closed up before we went to bed 
that night, windows down and doors locked; when the man ran out of 
the house the rear kitchen window was up, open. The defendant went 
out that window; I went out the door. I was sleeping in the house that 
night and was asleep when awakened by the noise of someone in the 
house; my father was also asleep in the house and my mother and nurse 
were also on the same floor; that is the home of my father, Peter 8. 
Gilchrist, Sr., and I live with him, and my name is Peter S. Gilchrist, 
Jr. (The State offered in evidence the knife.) . . . He was stand- 
ing facing me on the second floor while the light was on at the landing; 
while my father was going down he turned the light on and I had a 
chance to see his face on the second floor from the hght at the landing 
half way between the two floors. . . . I found the knife you hand 
me in the possession of the man I caught in the house that morning. I 
did not pick it up in the room but obtained it from the man himself in 
the dark; I did not see the knife until I returned to the house. There 
was blood on the knife. . . . JI was in the hospital about two or 
three days, and then in bed at home for another week. When father 
came to my rescue he got within two or three feet of the man in the 
room, close enough to have laid hands on him; at that time I had already 
gotten the knife away from him. I do not know whether my father put 
his hands on the man or not; I turned in the knife to the police that 
morning.” 

Peter S. Gilchrist, Sr., corroborated the testimony of Peter S. Gil- 
christ, Jr. 

Mr. Bridges testified, in part: “I saw the defendant Tommie Walls 
on the morning of second, just a little after four o’clock, eight or ten 
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blocks from the Gilchrist home and he was going north away from the 
Gilchrist home; he had on a brown shirt, brown mixed pants, and was 
bareheaded and his hair sorter slicked back, but I could not say what 
with; 1t was not in the same condition it 1s now but was flat on his head. 
I stopped him and we asked him where he had been and he said to the 
fertilizer plant to see his father. He told us that he aad been to the 
fertilizer plant to see his father and we took him in custody and took 
him back to Mr. Gilchrist’s home. Chief Joyner was there and I took 
him to Chief Joyner and we took him to Mr. Gilchrist. the old gentle- 
man, and he looked at him, and I do not know what he said and Chief 
Joyner told me to take him to the station, and I started to the station 
with him and got a message on the radio to take him to Presbyterian 
Hospital, and I had him handcuffed to my arm and took him to the 
hospital and let young Mr. Gilchrist and his father both see him. When 
we picked up Tommie Walls I noticed there was blood on the front of 
his pants and in his right hand; it was fresh blood. The only fertilizer 
plant [ know about is in the other end of the city; the way he was going 
would be towards the fertilizer plant in the eastern part of the city. Mr. 
Gilchrist, Sr., identified him as being the one that was in his home. 
At the time we arrested Tommie Walls there was a bright moon 
shining, just as light as could be; we did our driving with the hghts off, 
moonlight so bright we did not need the ights on the automobile.” 

C. L. Sykes testified, in part: “I was with Mr. Bridges when we ar- 

rested Tommie Walls on the morning of 2 September, 1936. I first saw 
him at the corner of E. Morehead and S. McDowell; he was going north 
and away from the Gilchrist home; it was a very light night; the moon 
was shining very bright; we did not have the lights on cur ear. 
When arrested there was blood on defendant’s pants aid on his right 
hand; there was a cut place on his right hand but at that particular time 
it was not bleeding and I could not say it looked like a fresh cut; there 
was blood on some parts of his right hand, the one that was cut; I do 
not recall as to any cut between the middle fingers.” 

The defendant denied his guilt, and testified, in part: “It was not me 
that young Mr. Gilchrist attacked in the room of his home; I did not 
cut him with any knife and the first time I ever saw this knife was when 
they had it in the fingerprint room and tried to make me take it. I 
had some blood on my finger when arrested but did not have any on my 
pants. The blood on my hand came from a cut on my finger right here, 
my middle finger; IJ cut it on a beer can when I laid it on the table at 
the beer garden on the corner or between Davis and Caldwell. When I 
was there that boy right there, Partee, was there too, and his brother- 
in-law and cousin, Lawrence Maley. At that time Maley worked at a 
cafe but I do not know where he is now. I left Brevard Street to get 
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me a drink of liquor. JI drank some liquor at the beer garden, a full pint 
and a half pint; I drank the pint at the cafe and the half pint at the 
beer garden; then I went down on 8S. Brevard to Littlejohn’s house on 
the other side of Hill Street; Littlejohn is a colored man and his place is 
almost right across from a laundry, and there is a church on the right- 
hand side from it across the street from the laundry. I do not know 
what church that is. When I left the beer garden it was between 12 
and 1 o’clock and I was drunk, and when I came to myself I was sitting 
in front of the church on the steps. JI do not know what time I went 
there but I spent the night there sitting right on those steps; when | 
left there I went on the other side of Brevard and turned left and came 
out on East Morehead; I had started home; I turned left down Mce- 
Dowell and went north and when the officers got me I was going north 
on McDowell Street, and J went that way until the officers got me; from 
where [ woke up I went up 8. Brevard to East Morehead and down East 
Morehead until I hit McDowell. J had not been to the Gilehrist’s, and I 
did have a hat and the one you have in your hand is the hat I had when 
the officers arrested me, and that I had on when they carried me before 
Mr. Gilchrist on his porch. I have had it ever since, while in jail and 
down at the State Prison. . . . I have been in trouble before. The 
picture you show me is a picture of me made here in Charlotte and my 
hair was cut when it was made, and it was like that picture when they 
accused me of going in the Gilchrist home. . . . The pieture was made 
2 September, 1986, at City Hall, and is a picture of me made the morn- 
ing after I was aceused of going into Mr. Gilchrist’s home, and it looks 
like me on that morning. My hair at that time was not as long as it 1s 
now and it was laying like it is in the picture, but there was nothing on 
it. The trouble J was in was for housebreaking, storebreaking, and for 
murder; I was tried for murder in 1932 and they sent me to Raleigh for 
killing Howard Moore; I went for 4 to 7 years. I was up for first degree 
burglary in 1926; I do not know whose home I went in then; they sent 
me to a training school as I was under 16; the next time I was up for 
storebreaking and larceny was in 731, and I got 12 months. I went into 
the house before midnight on the one I was sent up for and I went in 
through the kitchen door; I broke into the store through the door. In 
1932 I was sentenced to 4 to 7 years and got out June 16, 1936. When 
sent to training school they had me charged with going into a number of 
houses and taking things; and I stayed at the training school 5 years; 
then I served one year on the roads. I got off the roads in July and got 
in trouble in September, 1932.” 

There was other evidence corroborating the State’s evidence and 
contradicting that of the defendant. The defendant also introduced evi- 
dence contradicting that of the State and corroborating his own. There 
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was a verdict of guilty of burglary in the first degree. Judgment of 
death, in accordance with law, was pronounced by the court below on 
the verdict. The defendant made numerous exceptions and assignments 
of error and appealed to the Supreme Court. The meterial ones and 
necessary facts will be considered in the opinion. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
A. A. Tariton for defendant. 


Crarxson, J. At the close of the State’s evidence, and at the close of 
all the evidence, the defendant in the court below made motions to dis- 
miss the action or for judgment of nonsuit. C. S., 4643. The court 
below overruled these motions, and in this we see no error. 

These exceptions and assignments of error were not set forth in de- 
fendant appellant’s brief. Rule of Practice in the Supreme Court, part 
of Rule 28 (200 N. C., 831) is as follows: ‘Exceptions in the record not 
set out in appellant’s brief, or in support of which no reason or argument 
is stated or authority cited, will be taken as abandoned by him.” This 
is tantamount to the admission that the evidence was sufficient to be sub- 
mitted to the jury. Nowell v. Basnight, 185 N. C., 142 (148); Jones v. 
Ins. Co., 210 N. C., 559. 

The defendant sets forth the questions involved on the appeal: 

(1) Did the court err in refusing defendant’s motion to transfer this 
cause from the Superior Court of Mecklenburg County, North Carolina, 
to the United States District Court for the Western District of North 
Carolina, to be certified by said United States District Court as to the 
place of trial? We cannot so hold. 

To sustain this motion defendant filed an affidavit and cited for his 
position Act of Congress, 3 March, 1863, Title 28, secs. 74 and 75, Ju- 
dicial Code 31 and 32. On the petition the court below ruled: “Peti- 
tion and motion 1s denied for the reason that the petition does not allege 
any denial of any rights by reason of any state law, statute, ordinance, 
regulation, or custom hostile to the rights of the petitioner.” 

In Fitzgerald v. Allman, 82 N. C., 492 (494), speaking to the subject, 
it is said: “In State v. Dunlap, 65 N. C., 491, decided at June Term, 
1871, the statute is construed to extend to, and ‘include cases where, by 
reason of prejudice in the community, a fair trial cannot be had in the 
State courts’; and this construction, followed in the court below, em- 
braces that before us. Since this decision, the clause in the constitution 
which this act is intended to enforce has been interpreted and explained 
by the Supreme Court of the United States, more in consonance with its 
Janguage and purposes, and it has been confined to trials in states whose 
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laws discriminate adversely against a class of citizens to which the per- 
sons asking for the removal belong. . . . (p. 495). It is not pre- 
tended that the laws and judicial practices in this State recognize any 
distinctions among its citizens ‘on account of race, color, or previous 
condition,’ or that every right and privilege possessed by the white 1s not 
equally shared by the colored man. For local prejudice, the basis of the 
proposed removal, the law provides for a transfer of the cause, whoever 
may be the parties, to a county where such prejudice does not exist and 
a fair trial may be had.” Slaughter House cases, 16 Wall., 36; Gibson 
v. Miss., 162 U. S., 565; Kenlucky v. Powers, 201 U. 8., 1; Norris v. 
Alabama, 294 U.S., 587. 

The remedy for any wrong, as complained of by defendant, is in the 
State Court and ultimately in the Supreme Court of the United States 
by writ of error to protect any right secured or granted to the accused 
by the Constitution or laws of the United States which has been denied 
to him in the highest court of the State in which the decision in respect 
to that right can be had. Powers case, supra. 

(2) Did the court err in refusing to quash the bill of indictment be- 
cause the grand jury which found the bill of indictment was improperly 
and illegally drawn, organized, and constituted? We think not, as the 
grand jury was legally organized. 

The court below found: “Motion to quash the bill of indictment is 
denied and the court finds as a fact there are approximately 10,000 
names of the white race in the jury box and something over 600 names 
of the colored race in the jury box, and at this term of court there is one 
colored man on the grand jury that returned a true bill in this case, and 
that there has been no discrimination against the defendant.” 

The clerk of the board of county commissioners testified: “The scrolls 
containing the colored race, approximately 650 in number, are still in 
red ink and the scrolls containing the names of the white race are in 
black ink. That condition existed at the time it was done in red and 
black ink so as to distinguish them, so they would know whether to look 
for a white man or a colored man. There is no discrimination in the 
selection of names; when a child draws a name out we put the name on 
the jury list, have a colored man on the grand jury now. ‘There is no 
discrimination in the selection of the grand jury or petit jury. When 
the names are called out I put them on the list to give the sheriff to be 
summoned for jury service. We have been using a four-year-old child 
and if the name comes out red or black it is put on the list. The pur- 
pose in two different colors of ink is to see who to look for. It makes it 
easicr to look for them. . . . There are about 650 names of the 
colored race and approximately 10,000 whites. There is one colored 
man on the grand jury now who found this bill. Q. In drawing the 
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jurors at former terms was a colored man on the petit jury? Ans.: Yes, 
sir, ever since last year we have had colored men drawn and on the civil 
jury frequently. I do not know how many. Q. Regardless of how 
many were drawn there was not but one colored man drawn this last 
time? Ans.: Yes, there were two. That is all that came out of the box; 
it should average about two out of thirty if the average is kept up.” 

The exclusion of all persons of the negro race from a grand jury, 
which finds an indictment against a negro, where they are excluded 
solely because of their race or color, denies him the equel protection of 
the laws in violation of the Constitution of N. C. and of the United 
States. S. v. Peoples, 181 N. C., 784. 

The jury list and method of drawing the jury is set forth in C. S., 
2312, 2313, and 2314. The names on the list are put in a box with two 
divisions, marked ‘‘one” and “two,” and two locks. One is kept by the 
sheriff and one by the chairman of the board of county commissioners. 
The manner of drawing the jury is by a child not more than ten years 
of age, who draws the names of the jury out of partition marked “one.” 
(In the present case the child was four years of age.) The scrolls so 
drawn to make up the jury are put in the partition marked “two.” 

The findings of the trial court, after hearing evidence, that the jurors 
were drawn, sworn, and impaneled in accordance with these sections, 
and that there was no discrimination against persons of the negro race 
in making up the jury lists, are conclusive on appeal when supported by 
sufficient evidence, In the absence of gross abuse. S. «. Cooper, 205 
N. C., 657. His Honor found that there had been no discrimination 
against persons of the defendant’s race in the selection of the grand jury. 
This finding, when supported by evidence, is conclusive on appeal in the 
absence of gross abuse. S. v. Daniels, 1384 U.S., 641; Tevras v. Thomas, 
212° U.S., 2183 8. va Cooper, supra. 

The reason for having a child not more than ten years of age to draw 
the jurors is to prevent fraud in the selection of the jury, so that the law 
can be administered impartially and without discrimination. The child 
draws from the jury box the names of all sorts and conditions of men, 
white and negro persons, Jew and Gentile, who are qualified to serve 
under the law. A more perfect system could hardly be devised to insure 
impartiality. It is the duty of those charged with this -mportant arm 
of the government to see to it that these provisions of the statute are 
carried out as provided in C. S., 2312, supra, which is as follows: “The 
board of county commissioners for the several counties at their regular 
meeting on the first Monday in June, in the year nineteen hundred and 
five, and every two years thereafter, shall cause their clerks to lay before 
them the tax returns of the preceding year for their county, from which 
they shall proceed to select the names of all such persons as have paid 
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all the taxes assessed against them for the preceding year and are of good 
moral character and of suffictent intelligence. (Italics ours.) <A list of 
the names thus selected shall be made out by the clerk of the board of 
commissioners and shall constitute the jury list, and shall be preserved 
as such.” 

The child drawing the jury lst, by eustom, is often blindfolded to 
insure impartiality. If as many negroes are not drawn as defendant 
desired, he cannot complain—the chance in selecting same are applicable 
to both the white and negro race alike. The selection is fair and im- 
partial. 

(3) Did the court err in failing to charge the jury as to second degree 
burglary? We think not. <All the evidence on the part of the State 
showed it was burglary in the first degree, if the State’s evidence was to 
be believed by the jury. There can be no question that there was sufh- 
cient evidence to be submitted to the jury. S. a. Smith, 201 N. C., 494 
(496) 1s contrary to the position taken by defendant. It is there said: 
“This Court has repeatedly disapproved the theory that the degree of 
guilt may arbitrarily be determined in the diseretion of the jury without 
regard to the facts in evidence. The jury, having ‘no discretion against 
the obligation of their oath, should never award a verdict independent of 
all proof. S. v. Fleming, 107 N. C., 905. The primary object of a 
verdict is to inform the court as to how far the facts established by the 
evidence conform to those which are alleged or charged and put in issue. 
Tf neither the specifie act charged nor a lesser degree thereof nor an 
attempt to commit either of them is supported by proof, neither the 
principal nor the subordinate act can properly be made the basis of an 
affirmative verdict. In S. v. Johnston, 119 N. C., 883, the prisoner re- 
quested an instruction ‘that when the crime charged im the bill of indict- 
ment is burglary in the first degree the jury may render a verdict in the 
second degree if they deem it proper to do so.’ The prayer was denied 
and on appeal the Court said: ‘Shields, a witness for the State, testified 
that at the time of the burglary he and his wife and daughter were 
occupying rooms in the house; that he was sleeping in a room on the 
first floor and his wife and daughter were sleeping in a room upstairs. 
Upon this testimony, if the jury believed it, the defendant was guilty of 
burglary in the first degree. There was no proof tending to show that 
the burglary might have been committed under circumstances which 
would make it burglary in the second degree under the statute. If his 
Honor had charged as he was requested it would have been error.’ So, 
likewise, in S. v. Allen, 186 N. C., 802. A verdict for a lesser degree of 
the-crime charged is logically permissible only when ‘there is evidence 
tending to support a milder verdict,’ although there are decisions to the 
effect that if without such supporting evidence a verdict is returned for 
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the lesser offense it will not be disturbed because it is favorable to the 
prisoner. S. v. Ratcliff, 199 N. C., 9; 8. v. Allen, supra.” 

(4) Did the court err in failing and refusing to charge the jury that 
if they were not satisfied beyond a reasonable doubt as to the guilt of the 
defendant on each and every count or any of said counts it would be 
their duty to acquit the defendant and return a verdict of not guilty of 
anything? As we construe the charge as a whole, we think there is no 
merit in this contention. 

Before the commencement of the arguments, upon inquiry by Mr. 
Tarlton and in the presence of the jury, the court announced it would 
charge the jury that it may return one of the five following verdicts: 
Guilty of burglary in the first degree; Guilty of attempt to commit 
burglary in the first degree; Guilty of breaking and entering a dwelling 
house other than burglariously; Guilty of an attempt to break with in- 
tent to commit a felony; Not guilty. (S.v. Allen, 186 N.C., 302.) “If 
the State has satisfied you beyond a reasonable doubt as to the burglary 
in the first degree then you would not consider the other counts, but if 
the State has failed to satisfy you beyond a reasonable doubt and your 
verdict 1s not guilty of first degree burglary then you will proceed to the 
second count, that 1s an attempt to commit the crime of burglary in the 
first degree. An attempt to commit burglary in the first degree is com- 
posed of two elements,” etc. The court then charged the other elements 
of the crime, with clearness and accuracy, on which defendant could be 
convicted or acquitted. “Find out what the truth is and speak that in 
your verdict. Your verdict can be one of five: Guilty of burglary in the 
first degree; guilty of an attempt to commit burglary in the first degree; 
if not guilty of that then guilty of breaking or entering other than 
burglary, with intent to commit a felony or the crime of larceny. If 
not guilty of them, an attempt to break or enter the home or dwelling 
of another with the intent to commit a felony therein; or not guilty.” 

(5) Did the court err in refusing to tell the jury of the punishment 
attempt to commit second degree burglary would carry? We think not. 

In S. v. Matthews, 191 N. C., 3878 (881), this Court has decided con- 
trary to defendant’s contentions: “The jury has fully discharged its 
duty, and performed its functions, under the law of this State, when its 
members have sat together, heard the evidence, and rendered their ver- 
dict accordingly. As the judge must not invade the true office and prov- 
ince of the jury by giving an opinion in his charge, either in a civil or 
criminal action, as to whether a fact is fully or sufficiently proven (C. S., 
564), so the jury must be content to leave with the judge the grave 
responsibility imposed upon him to render a judgment, upon their ver- 
dict, according to law.” 
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(6) Did the court err when the jury returned a verdict of guilty by 
saying: “You say that Tommie Walls is guilty of burglary in the first 
degree of the felony whereof he stands charged?’ Was that not an 
expression of opinion? We think not; it was an inquiry. 

The jury announced 1t was ready to render verdict and the clerk said, 
“Gentlemen of the Jury, answer to your names,” and called each name 
separately and each juror answered “Present.” (By the clerk) Q. “Have 
you agreed on your verdict?” A. “We have.” (By the clerk) “Stand 
up Tommie Walls; hold up your right hand. Gentlemen of the Jury, 
look upon the prisoner; what say you as to his guilt of the felony 
burglary in which he stands indicted in the bill of indictment, Guilty or 
Not guilty?” <A. “Guilty.” (By the court) Q. “So say you all?” 
A. “Yes.” (By the court) “By your verdict you say that Tommie Walls 
is guilty of burglary in the first degree of the felony whereof he stands 
charged?” <A. “Yes, sir.” (By the clerk of court) Q. “So say you all?” 
A. “Yes, sir, we find him guilty of first degree burglary with recom- 
mendation of the mercy of the court.” 

“Counsel for the defendant requested that the jury be polled, where- 
upon the clerk, under the directions of the court, called each juror by 
name, requesting that the said juror stand; that the clerk asked each 
juror two questions: (1) ‘Mr. Juror, did you assent to the verdict 
rendered by your foreman? and (2) ‘Do you still assent thereto” 
Each juror answered in the affirmative to each of the two questions pro- 
pounded, each question being asked and answered separately.” If there 
was error in the inquiry of the court, it was not prejudicial, as defendant 
had the jury polled. 

The court below in the charge summarized the evidence, set forth the 
contentions on both sides fairly and impartially, charged that the bur- 
den was on the State to satisfy the jury beyond a reasonable doubt as to 
each aspect on which the defendant could be convicted or acquitted under 
the bill of indictment or found not guilty, and defined reasonable doubt. 
The charge was a long one, carefully prepared and gave the law applic- 
able to the facts. In fact, it was so accurate and fair that defendant 
made no exceptions or assignments of error except those heretofore con- 
sidered, 

The evidence of Peter S. Gilchrist, Jr., was corroborated by other 
witnesses. He made a brave endeavor to stop the burglar, who at- 
tempted to and almost succeeded in killing him. “He left the house by 
means of an opened back window. I followed him through the back 
door and out through the back gate, down the alley to the next corner; 
we live two doors from the corner and I saw him under the street light 
again but was unable to get him because of loss of blood. . . . I 
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identified him from his face and also from the fact that 1e had blood on 
his right hand and his trousers were spattered with blood. . . . I 
found the knife you hand me in the possession of the man I caught in 
the house that morning. I did not pick it up in the rocm but obtained 
it from the man himself, in the dark; I did not see the knife until I 
returned to the house. There was blood on the knife. . . . IJ was 
in the hospital about two or three days and then in bed at home for 
another week.” 

The defendant, from his own evidence, showed himself to be a lawless, 
desperate man. The night of the burglary he was drinking at a beer 
garden and drank liquor—a half pint and a pint—‘‘sat dcwn on the steps 
of a church on Railroad Street, . . . came to myself there around 
4 o’clock and they arrested me.” Defendant admitted that he had there- 
tofore been convieted (1) of housebreaking; (2) storebreaking; 
(3) murder, ete. He was tried for burglary in the first degree in 1926 
and sent to the training school, as he was under 16 years of age. In 
1931 he was tried for storebreaking and larceny and imprisoned 12 
months. In 1932 he was tried for the murder of Howard Moore and 
imprisoned for 4 to 7 years. 

The fight between Peter S. Gilchrist, Jr., and defendant (by his own 
admissions an ex-convict and desperado) was a desperate and dangerous 
one, after midnight, in the Gilchrist home. Few men under such trying 
circumstances have shown more courage and bravery than the younger 
Gilchrist did in the encounter with this desperate and dangerous man. 
The testimony of both Peter S. Gilchrist, Jr., and his father, Peter S. 
Gilchrist, Sr., was corroborated by facts that were pregnant as to 
identity—fresh blood on defendant’s pants and right hard. 

The defense is founded mostly on technicalities and refinements. <A 
bill of indictment is never quashed “by reason of any informality or 
refinement.” C. 8., 4623. “The appellant is required to show error, 
and he must make it appear plainly, as the presumption 1s against him.” 
In re Loss, 182 N. C., 477 (478). The whole purpose cf the law is to 
administer justice and that law and order and orderly government may 
at all times be maintained. In the present case the defendant has been 
given every right and privilege known to the law. He has had a fair 
trial and been defended by an able counsel. 

On the whole record, we find no reversible or prejudicial error. 

No error. 
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BELLE LEMINGS, ADMINISTRATRIX oF JOE LEMINGS, DEcEASED, vy. SOUTH- 
ERN RAILWAY COMPANY, C. BURT, ano D. H. CALL. 


(Filed 28 April, 1987.) 


1. Appeal and Error § 46— 
Where it is determined on appeal that defendants’ motions to nonsuit 
should have been sustained, other exceptions of defendants need not be 
considered. 


2. Railroads § 10-—Doctrine of last clear chance held inapplicable to evi- 
dence showing contributory negligence continuing to moment of acci- 
dent, and that defendants could not have avoided the injury. 

The evidence tended to show that plaintiff’s intestate, a man of sixty 
years, In good health physically and mentally, sat down upon a crosstie 
on the corporate defendant’s tracks, where the tracks were straight and 
unobstructed for at least 3,000 feet, that he was warned by several 
passers-by of his dangerous position, that he responded to the warnings, 
but continued to sit on the crosstie with his elbows on his knees and his 
head between his hands, that defendant’s train, pulled by two engines, 
approached at a speed of 40 to 50 miles an hour in violation of an ordi- 
nance of the town in which the accident occurred limiting the speed of 
trains to six miles per hour, that the whistles of the engines were blown 
repeatedly in warning, and that when the train was about 160 feet from 
intestate and the engineers realized he was not going to heed their warn- 
ing, they put on brakes and exerted themselves to the utmost of their 
ability to stop the train and avoid hitting intestate, but were unable to 
do so. Held: The evidence was insufficient to support the submission of 
an issue of last clear chance, since the evidence shows contributory negli- 
gence of intestate continuing up to the moment of impact, and does not 
show that intestate was in a helpless or even an apparently helpless 
condition on the track, and that therefore the engineers had a right to 
assume up to the last moment that he would get off the track and avoid 
injury, and that when they realized he would not, it was too late to avoid 
the accident, although they exerted themselves to do so. 


CLARKSON, J., dissenting. 


Appeal by defendants from Alley, J., at September Term, 1936, of 
Haywoop. Reversed. 

This is an action to recover damages for the death of plaintiff’s intes- 
tate. C.8., 160. 

The facts shown by all the evidence at the trial with respect to the 
liability of the defendants to the plaintiff for damages resulting from the 
death of her intestate are as follows: 

About 5:80 o’clock p.m., on 9 March, 1936, while he was sitting on the 
end of a crosstie in the track of the defendant Southern Railway Com- 
pany, within the corporate limits of the town of Waynesville, in Hay- 
wood County, North Carolina, plaintiff’s intestate was struck and killed 
by a train owned by the defendant Southern Railway Company and 
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drawn by two of its engines, one operated by the defendant C. Burt, and 
the other by the defendant D. H. Call, both of whom were employees of 
their codefendant. 

The train was a “doubleheader.” As it approached the crosstie on 
which plaintiff’s intestate was sitting, from a westerly direction, the 
train was traveling at a speed of 40 to 50 miles per hour, in violation 
of an ordinance of the town of Waynesville, which prescribed a max- 
imum speed for trains operated.within the corporate limits of said town, 
of six miles per hour. As it approached the point on the track where 
plaintiff’s intestate was sitting, the whistles on the engires drawing said 
train were blown repeatedly by the engineers. No effort was made by 
them to lower the speed of the train until it was about 160 feet from 
the point where plaintiff’s intestate was sitting and where he was struck 
and killed by the train. He died almost immediately after he was struck 
and injured by the train. His death was the result of lis injuries. 

Plaintiff’s intestate was about 60 years of age at the date of his death. 
He was in good health, both physically and mentally. He was a car- 
penter by trade, and had worked at his trade during the week preceding 
his death. He left the station in Waynesville about 4 o’clock p.m., on 
9 March, 1936, and after walking on defendants’ track in a westerly 
direction for a distance of about 300 yards, he sat down on the end of a 
crosstie in said track. He continued to sit on the crosstie for about an 
hour, until he was struck and killed by defendant’s train about 5:30 
o’clock p.m. During this time he was warned by passers-by that he was 
sitting in a place of danger; that it was about time for a train. He was 
advised by at least two persons, who passed him, to get up from the 
crosstie and leave. He responded to these warnings and to this advice, 
but continued to sit on the crosstie. The track from the point where 
plaintiff’s intestate was sitting, in a westerly direction, for a distance of 
about 3,000 feet, was straight. There was nothing on the track which 
would have prevented plaintiff’s intestate from seeing a train approach- 
ing from the west in ample time for him to have gotten up from the 
crosstie and left the track. There was no evidence tend:ng to show that 
the sight or hearing of plaintiff’s intestate was defective, or that at any 
time while he was sitting on the crosstie he was not conscious of his 
peril. 

Shortly before he sat down on the crosstie, while he was walking on 
the track plaintiff’s intestate staggered between the rails of the track. 
After he sat down, he leaned over, with his elbows on his knees, and with 
his head between his hands. He remained in that position until he was 
struck and killed by the train. There was no evidence tending to show 
that any of the persons who saw him as he sat on the crosstie—some of 
whom knew him—offered him any assistance because of apprehension 
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that he was sick, or for any reason unable to care for himself. All the 
evidence showed that the persons who warned him of his peril and ad- 
vised him to get up from the crosstie and leave, left him sitting on the 
crosstie, fully conscious of his perilous situation. 

W. L. Hardin, Jr., the only witness who testified that he saw plain- 
tiff’s intestate immediately before he was struck and killed by the train, 
testified as follows: 

“T live in Waynesville. I am sales agent of the Standard Oil Com- 
pany. My office is near the track of the Southern Railway Company. 
T am familiar with the track from the station in Waynesville to the 
station in Ilazelwood. It is used constantly by the public as a walk- 
way. It is straight from the station in Waynesville in a westerly direc- 
tion for a distance of over 3,000 feet. There are no obstructions on or 
near the track which prevent a person on the track from secing a train 
approaching the station in Waynesville from the west for a distance of 
more than 38,000 feet. 

“T knew Joe Lemmings. I saw him from my office sitting on a cross- 
tie in the track of the Southern Railway Company on the afternoon of 
9 March, 1936. When I came out of my office and first saw him, he 
was at an angle from me—a distance of about 150 feet. He was sitting 
on the crosstie in a leaning position, with his elbows on his knees, and 
his hands between his knees. Huis left side was turned toward me. I 
did not pay any particular attention to his arms. I did not have time 
to do so. I saw the train coming from the west. It was coming at a 
speed of 40 to 45 miles per hour. It was about 160 feet from where Joe 
Lemings was sitting on the crosstie. The engineer was trying to stop 
the train. He had put on his brakes. I saw sparks of fire on the track, 
under the wheels of the engine. I did not see the train strike Joe Lem- 
ings. After it struck him I went to the place where I had seen him 
before he was struck. His body was beside the track. He was dead. 
The train stopped after it struck him at a distance of 160 to 180 feet. 

“When I saw Joe Lemings sitting on the crosstie, before he was struck 
by the train, there was nothing about him to indicate that there was 
anything the matter with him. He was just sitting on the crosstie, 
leaning over, with his feet on the ground, his elbows on his knees, and 
his hands between his knees. The engineer on defendant’s train could 
have seen him in that position for a distance of at least 3,000 feet.” 

The issues submitted to the Jury were answered as follows: 

“1, Was the plaintiff’s intestate injured and killed by the negligence 
of the Southern Railway Company, as alleged in the complaint? 
Answer: ‘Yes.’ 

“2, Was the plaintiffs intestate injured and killed by the negligence 
of the defendant C. Burt, as alleged in the complaint? Answer: ‘Yes.’ 
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“3. Was the plaintiff’s intestate injured and killed by the negligence 
of the defendant D. H. Call, as alleged in the complaint? Answer: 
‘Yes,’ 

“4. Did the plaintifi’s intestate, by his own negligence, contribute to 
his own injury and death, as alleged in the answer? Answer: ‘Yes.’ 

“5. Notwithstanding such negligence on the part of plaintiff’s intes- 
tate, could the defendants, by the exercise of ordinary care, have avoided 
the injury and death of plaintiff’s intestate? Answer: ‘Yes.’ 

“6. What damage, if any, is plaintiff entitled to recover? Answer: 
‘$2,500.’ ” 

From judgment that plaintiff recover of the defendants and each of 
them the sum of $2,500 and the costs of the action, the defendants ap- 
pealed to the Supreme Court, assigning errors in the trial. 


J. Hayes Alley and F. E, Alley, Jr., for plaintiff. 
Jones & Ward and &. C. Kelly for defendants. 


Connor, J. As we are of the opinion that there was error in the 
refusal of the trial court to allow defendants’ motion, at the close of all 
the evidence, for judgment as of nonsuit (C. 8., 567), we shall not dis- 
cuss assignments of error on this appeal, presenting defendants’ conten- 
tions that there was error in the admission of evidence offered by the 
plaintiff, in the exclusion of evidence offered by the de“endants, and in 
the charge of the court to the jury. Conceding, without deciding, that 
neither of these assignments of error can be sustained, we are of opinion 
that there was error in the refusal of defendants’ motion for judgment 
as of nonsuit, and that for this reason the judgment should be reversed, 
and that the action should be dismissed. 

Coneeding, as contended by the plaintiff, that there was no error in 
the trial of this action with respect to the first, second, third, or fourth 
issue, we find no evidence in the record tending to support an affirmative 
answer to the fifth issue. In view of the answer to the fourth issue, the 
judgment is supported only by the affirmative answer to the fifth issue. 
There was no evidence tending to show that plaintiff’s intestate as he 
sat on the crosstie, and as the train approached him, was at any time in 
a helpless or even an apparently helpless condition. For this reason the 
principle on which the doctrine of the “last clear chance” is founded is 
not applicable to this case. See Reep v. R. f., 210 N. C., 285, 186 
S. E., 318; Stover v. R. R., 208 N. C., 495, 181 S. E., 836; Rives v. 
h. f., 208 N. C., 227, 165 S. E., 709. In Reep v. R. R., supra, it is 
said: “All that the evidence discloses is that the intestate was sitting on 
the crosstie, with his head resting upon the extended fingers of his right 
hand. This was not sufficient to put the engineer upon notice that the 
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intestate would not get off of the track before the engine reached and 
struck him. There was no evidence that any disability of the intestate 
was known or was apparent to the engineer. The engineer therefore 
had a right to assume up to the last moment that the intestate would 
get off of the track.” In that case, a judgment for the plaintiff was re- 
versed for error in submitting to the jury an issue involving the princi- 
ple on which the doctrine of the “last clear chance” is founded. The 
instant case cannot be distinguished from that case. 

This case is distinguishable from Jenkins v. R&R. B., 196 N. C., 466, 
146 S. E., 83. In that case it is said: “There was evidence that de- 
ceased could not have been seen by a person on the train at a greater 
distance than about 400 feet, because of a curve in the track; that 
deceased had gone upon the track as a licensee, and while lawfully walk- 
ing thereon had become suddenly il], and for that reason had sat down 
upon the end of a crosstie; that he was sitting there as the defendant’s 
train approached him in an apparently unconscious and therefore help- 
less condition, and that the train which was moving at a rate of speed 
not less than fifteen miles per hour, could not have stopped at that point 
within less than 600 feet.” In that case a judgment dismissing the 
action as of nonsuit was reversed. 

In the instant case, there was no evidence tending to show that the 
deceased was 1n a helpless condition at any time after he sat down on the 
end of the crosstie until he was struck and killed by defendant’s train. 
All the evidence showed that defendant’s engineers saw the deceased as 
he sat on the end of the crosstie, and gave ample warning to him of the 
approach of the train. When the engineers realized that the deceased 
continued to sit on the crosstie, and failed to heed their warning, they 
put on the brakes of their engines, and exerted themselves to the utmost 
of their ability to stop the train and avoid striking the deceased. It was 
then too late. The proximate cause of the injuries and death of plain- 
tiff’s intestate was his negligence, which continued up to the moment 
when he was struck by defendant’s train. On all the facts shown by the 
evidence, the doctrine of ‘“‘the last clear chance” cannot be invoked in 
this case. 

There was error in the refusal of defendants’ motion at the close of all 
the evidence, for judgment as of nonsuit. The judgment is 

Reversed. 


CiarKson, J., dissenting: The evidence: The track from the point 
where plaintiff’s intestate was sitting, in a westerly direction, for a dis- 
tance of about 3,000 feet, was straight. Shortly before he sat down on 
the crosstie, while he was walking on the track plaintiff’s intestate stag- 
gered between the rails of the track. After he sat down, he leaned over, 
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with his elbows on his knees, and with his head between his hands. He 
remained in that position until this carpenter by trade was struck and 
killed by the train. 

The killing was in daylight, about 5:30 o’clock p.m., and within the 
corporate limits of the town of Waynesville. The train was traveling 
between 40 and 50 miles per hour, in violation of an ordinance of the 
town of Waynesville, which prescribed a maximum speed for trains 
operated within the corporate limits of said town of six miles per hour. 
No effort was made to lower the speed of the train until within about 
160 feet of where plaintiff’s intestate was sitting and where he was struck 
and killed by the train. 

In McArver v. R. R., 129 N. C., 380 (384), we find: “Engineers in 
charge of moving trains are required by the decisions of this Court to 
exercise reasonable care in observing the track, keeping a diligent look- 
out for obstructions of any kind, including cattle, horses, and hogs, and 
also persons who may be helpless or unconscious, or doth. And this 
lookout 1s not only for the safety of the passengers on the train, but also 
for the protection of cattle, etc., and of those persons who may be in the 
condition and situation as just described. If, therefore, an engineer, in 
the omission of the requirement to keep a vigilant out ook fails to see 
such a person on the track, or so near to it as to be in peril from a 
passing train, and could have, by the use of his appliances, prevented the 
injury, and failed to do so, then he would be also guilty of negligence,” 
citing authorities. 

In Holman v. R. #., 159 N. C., 44 (45), it is said: “A man lying on 
the track or sitting on the end of a crosstie at the point where the plain- 
tiff’s body was found could be seen under the headlight of the engine 125 
yards, and the defendant’s train that night could have been stopped 
within that distance from the spot, if running at the rate of not over 
8 miles per hour, the speed allowed by the ordinance.” At p. 46 we find: 
“In Snipes v. Mfg. Co., 152 N. C., 42, the Court says: ‘It is well 
established that the employees of a railroad company in operating its 
trains are required to keep a careful and continuous outlook along the 
track and the company is responsible for injuries resulting as the proxi- 
mate consequence of their negligence in the performance of their duty,’ ” 
citing numerous authorities. Z'riplett v. R. R., 205 N. ©., 118. 

In Neal v. R. B., 126 N. C., 684 (638), it is written: “These cases 
hold that it is not negligence on a railroad company where its ‘train runs 
over a man walking on the railroad track, apparently in possession of his 
faculties, and in the absence of any reason to suppose that he was not. 
This 1s put upon the ground that the engineer may reasonably suppose 
that the man will step off in time to prevent injury.” 
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Right or wrong, this Court has consistently followed the doctrine in 
the Neal case, supra, but there are many exceptions to this rule. In 
Ray v. R. R., 141 N. C., 84, Hoke, J., said: “The authorities are to the 
effect that if the plaintiff is at the time rightfully upon the track or 
sufficiently near it to threaten his safety, and is negligent, and so brought 
into a position of peril, if the defendant company by taking a proper 
precaution and keeping a proper lookout could have discovered the peril 
in time to have averted the injury by the exercise of proper diligence, 
and negligently fails to do it, the defendant would still be responsible, 
though the plaintiff also may have been negligent in the first instance.” 
These exceptions are to the effect that persons on the track asleep, drunk, 
helpless, or unconscious, or in a position oblivious to danger, recovery 
ean be had for the negligence of the railroad. 

The following is said in Threadwell v. Rk. R., 169 N. C., 694 (701): 
“Tf deceased were asleep on the track, or otherwise helpless, he was neghi- 
gent, but it was the duty of the defendant’s engineer, after discovering 
his dangerous position, to have exercised ordinary care in saving him from 
harm, and it was further his duty, under our decisions, to keep a reason- 
ably careful lookout so as to discern any person who may be on the track 
in a helpless condition. Arrowood v. fh. R. Co., 126 N. C., 629; Gray 
v. R. #., 167 N. C., 483; Cullifer v. R. BR. Co., 168 N.C., at p. 311.” 

All the evidence in the present case is to the effect that the plaintiff’s 
intestate was sitting on the crossties, leaning over, with his elbows on his 
knees and with his head between his hands. It was daylight and the 
engineer could have seen him for 3,000 feet, and could have stopped his 
train in plenty of time to have saved the life of plaintiff’s intestate by 
keeping a proper lookout, as it was his duty to do. It may be that 
plaintiff’s intestate was overcome by illness as he sat on the crosstie with 
his elbows on his knees and his head between his hands. 

In Wilson v. R. R., 90 N. C., 69, at pp. 73-4, it is said: “The evi- 
dence, including that of the engineer, went to show that the railroad was 
straight, passing through an open field for a long distance in the neigh- 
borhood where the mule was killed. It was about one o’clock in the day, 
and the engineer could, by reasonable diligence, easily have seen the 
mule on the road one-half or three-quarters of a mile ahead of the 
engine; he saw it on the road half a mile ahead and gave the alarm. 
The evidence is conflicting as to whether or not the speed of the train 
was slackened; it was moving at about the rate of fifteen miles per hour, 
the mule ran off, then on the road, and was killed by the engine. Now, 
if these facts were true, or substantially true, and nothing else appeared, 
the presumption of negligence was not repelled. Indeed, there was 
manifest negligence. It was the plain duty of the engineer to slacken 
the speed, and, if need be, stop the train. In this aspect of the case, the 


506 IN THE SUPREME COURT. pe! 


LEMINGS wv. R. R. 


court instructed the jury that ‘if the engineer saw the mule upon the 
track a quarter or a half mile ahead, or could have seen it running on the 
track, by proper watchfulness, and could have stopped the train before 
reaching the point where it was killed, then the defendant was guilty 
of negligence, and the plaintiff was entitled to recover the value of the 
mule.’ There was evidence tending to prove the case as supposed in 
this charge, and the plaintiff contended that the evidence proved it. The 
charge in that view was correct, and is fully sustained by repeated deci- 
sions of this Court,” citing authorities. At p. 75: “It may be conceded 
that where cattle are quietly grazing, resting, or moving near the road— 
not on i1t—and manifesting no disposition to go on it, the speed of the 
train need not be checked, but the rule is different where the cow or mule 
1s on the road and runs on, then off, along, near to, and back upon it. 
In such a case, reasonable diligence and care require that the engineer 
shall slacken the speed, keep the engine steadily and firmly under his 
control, and, if need be, stop it until the danger shall be out of the way.” 

In Snowden v. fh. B., 95 N. C., 938, it was held: “Where a horse was 
feeding within three feet of a railroad track, in plain view of the engi- 
neer, who did not slacken the speed of the train, or take other precau- 
tions, until the train was within close proximity to the horse, and he 
had gotten upon the track, it was held negligence.” 

In Lewis v. Norfolk Southern R. R. Co., 163 N. C., 38, it was held: 
“A flock of turkeys are not as alert to danger as cattle, horses, or other 
more intelligent creatures, though more quickly alarmed by a sudden 
sharp sound, as the whistle of an approaching railroad locomotive. 
Hence, the failure of the engineer to blow the whistle of the locomotive 
when he sees turkeys feeding on or across the track, or should have seen 
them by a proper lookout, is actionable negligence. The jury may con- 
sider the known characteristics:‘of a turkey to run or fly at a sudden 
sound upon the question as to whether the failure to blow the whistle, 
under these circumstances, was the proximate cause of the damage 
inflicted by the train running into them.” 

The engineers in the above quoted cases were required to stop to save 
the lives of mules, horses, and turkeys when on the track, but under the 
decision in this case, not a human being. It is the age-old ery, when 
another son of a carpenter said: “How much then is a man better than 
a sheep.” Matthew, 12th chapter, part verse 12. 
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MRS. DAISY T. TAFT, ADMINISTRATRIX OF THE ESTATE oF W. M. TAFT, JR., 
vy. MARYLAND CASUALTY COMPANY. 


(Filed 28 April, 1937.) 


1. Insurance § 38—Policy providing liability for injury while riding in 
‘“‘nassenger automobile” held not to cover injury while riding in truck. 
The policy in suit provided liability for accidental injury or death while 
insured was driving or riding in a “passenger automobile.” At the time 
the policy was issued, insured owned only trucks to the knowledge of 
insurer’s soliciting agent, and at the time of the accidental injury causing 
insured’s death, he was riding in a truck with trailer attached, both of 
which carried the licenses as prescribed by law. and at the time the 
vehicle was being used solely for pleasure and not for business purposes, 
ield: The provisions of the policy are not ambiguous, and the policy 
does not cover the accidental injury resulting in death while insured was 
riding in the truck, and the facet that the truck was being used for pas- 
senger purposes cannot change the nature of the vehicle or the terms of 
the policy limiting liability to accidental injury or death while insured is 
riding in a passenger automobile. 
2. Insurance § 13— 
Where the insurance contract is expressed in clear and unmistakable 
language, without ambiguity, its construction is for the court. 


AppraL by plaintiff from fousseau, J., at February Regular Term, 
1937, of MrecktenserG., Affirmed. 

The complaint of plaintiff is as follows: 

“1, That W. M. Taft, Jr., of late a citizen and resident of Mecklen- 
burg County, North Carolina, died intestate on or about 13 January, 
1935, and that Mrs. Daisy T. Taft has been duly appointed by the 
Superior Court of Mecklenburg County, North Carolina, and has quali- 
fied and is now acting as administratrix of the estate of W. M. Taft, Jr., 
deceased. 

“2. That the defendant is a corporation, organized and existing ac- 
cording to law, with its principal offices at Baltimore, Maryland, and, 
as such, is and was, at the times herein mentioned, engaged in the insur- 
ance business. 

“3. That on or about 27 April, 1934, for a valuable consideration, the 
defendant issued and delivered to plaintiff’s intestate a certain life and 
accident insurance policy, under the terms of which the defendant in- 
sured plaintiff’s intestate in the sum of $1,000 against the loss of life 
while driving or riding 1n a passenger automobile. - 

“4. That on or about 13 January, 1935, plaintiff’s intestate lost his 
life while driving or riding in a passenger automobile. 

“5. That said policy of insurance was payable to the estate of plain- 
tiff’s intestate and was in full force and effect at the time of his death. 
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“6. That by reason of said insurance policy and said loss of life, the 
defendant is indebted to the plaintiff in the sum of $1,090, with interest 
thereon from 13 January, 1935, until paid. 

“7, That demand has been made by the plaintiff upon the defendant 
for the payment of said sum, and payment thereof has been refused. 

“Wherefore, plaintiff prays judgment against the defendant for the 
sum of $1,000, with interest thereon from 13 January, 1935, and for the 
costs of the action, to be taxed by the clerk. Carswell & Ervin, Attor- 
neys for Plaintiff.” 

The defendant denied the material allegations of the complaint, except 
that it issued the certificate of insurance to plaintiff’s intestate, W. M. 
Tatty Jf. 

The material part of the policy to be considered is as follows: 

“This Policy Provides Indemnity for Loss of Life, Limb, Sight, or 
Time by Accidental Means to the Extent Herein Limited and Provided. 

“Maryland Casualty Company, Baltimore (Hereinefter called the 
Company). 

“In consideration of the payment of the premium and subject to the 
terms, conditions, and limitations hereinafter contained. 

“Does hereby insure the individual whose name appears below (here- 
inafter called the Insured), for the term of one year from noon, stand- 
ard time, at the place where the Insured resides, of the date this policy 
is dated, against loss resulting from bodily injuries caused directly, solely, 
and independently of all other causes through accidental means, which 
bodily injuries or their facts shall not be caused wholly or in part by any 
disease, and sustained by the Insured in the following manner and sub- 
ject to all conditions and limitations hereinafter contained: 

“(1) While driving or riding in a passenger automobile,” ete. ‘This 
policy is issued in consideration of an annual premium of One Dollar 
and Twenty ($1.20) Cents. . . . Insured Name: W. M. Taft, Jr. 
Expiration Date of Insurance: 4/27/35.” The policy orovides: “For 
loss of life $1,000.00.” 

W. M. Taft, Jr., was killed on the morning of 13 January, 1935, while 
riding in the truck, with the trailer. Mrs, Daisy T. Taft, the wife of 
W.M. Taft, Jr., and his administratrix, testified, in part: “I was riding 
with him that evening, and he was driving when I was with him. We 
rode to Troy and he left me at his uncle’s home at 10:30 o’clock. We 
rode to Troy in a 1934 Ford V-8 truck. At that time it had a trailer; 
it was not a covered trailer; it was a flat trailer. We Lave driven the 
truck often when the trailer was off. I saw the truck, the one that I 
rode in, within the next day or two after his funeral. J don’t think it 
was damaged. Something was wrong with it, or at least it couldn’t be 
driven. I know lots of times I have ridden in it with the trailer off. 
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I don’t know what they did with it when it was detached. Q. Did you 
have any other automobile, other than this automobile, to ride in? A. 
We did not. At the time the policy was sold to us we didn’t own any- 
thing but trucks and the man that sold us the policy knew that we didn’t 
have anything but trucks. Q. What I asked you was what other car, 
if any, did you have to ride in other than this truck? A. None. I live 
in Charlotte. When the trailer is off, there is nothing there by an 
enclosed cab. We rode in the enclosed cab. It had an enclosed cab on 
it. The night of 12 January, when I was riding with my husband, it 
had the trailer on it. After my husband was killed, we took the trailer 
off and later we put a dump body on it. That was about a year ago. 
I was visiting in Troy. . . . Q. From the time this policy was taken 
out up until your husband’s death, did you use any other kind of car to 
ride in? A. No, we didn’t. Q. For what purposes did you use it, to go 
what places as a passenger car? A. My home is 150 miles from here. 
We went there several times and carried our babies with us, and we went 
to Savannah, Georgia, in the same car and took our family with us. 
Q. And did you go about Charlotte here in that same car? .\. Yes, sir, 
For long trips and in town too. . . . My husband was in different 
types of trucking business. The trailer was sometimes used for hauling 
lumber. It was long enough to haul lumber on. I think he hauled steel 
sometimes on that truck. . . . Neither the cab of the truck nor the 
frame of the truck has been changed. Those were the same on the 12th 
when I was riding in this truck as they are now, to the best of my knowl- 
edge. When the trailer is off, this and this is all that is left (pointing 
to exhibit). I guess the wheels on it are the same now as then. I guess 
it’s the same type of wheels and two tires in the rear; I don’t remember 
any change. The springs, so far as I know, are the same. This truck 
was bought primarily to use in our business. When my husband had 
work, it was used most of the time in his business, but we were not 
working for quite a while before he was killed, I imagine it was about 
six weeks. . . . Q. For six weeks prior to the time your husband 
was hurt, what was -the truck used for? A. We used it for business and 
sometimes we took trips Init. When he was not working, we used it for 
our own pleasure. We went to Troy on 12 January to visit relatives at 
Troy. We went to spend the week-end. My husband’s people lived 
at Troy.” 

Albert Van Cannon testified in part that he was driving the truck 
when the accident occurred. “About two and one-half miles the other 
side of Troy, we were coming up the River Hill and I ran off the road 
in the ditch, and when I pulled back on the road, the door came open and 
he (plaintiffs intestate) fell out. I kind of fell asleep, started off just 
a second, and ran off of the road. He fell out on the ground when the 
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door came open. When I picked him up, he was unconscious. I took 
him to Dr. Harris. He lived for about 30 minutes after that. : 
I don’t know definitely, but I guess the trailer on this truck I was driving 
was about twenty feet long. I don’t know whether it had a truck license 
on it or not. . . . It had four wheels in the rear. I couldn’t say 
about the springs that were on 1t. As far as I can tell, the chassis of 
the truck I was driving 1s the same as the one shown in plaintiff’s exhibit. 

The truck the night that Mr. Taft and I had it was not used for 
any business purpose. It was being used for pleasure. Mr. Taft went 
to the truck about 12:30 o’clock, I believe. When I care to the truck a 
little after 3 o’clock, he was asleep.” 

J. E. Hurley testified: “I live at Troy. I was acquainted with this 
truck in question. I saw it before the collision. This trailer was de- 
tachable. We have trailers at the lumber plant, and this was constructed 
the same way as mine. I am acquainted with the 1934 automobile 
trailer type truck. To take the trailer off, we drive the truck under the 
chain pole and lift up the trailer and then drive the truck from under it. 
It takes about 10 or 15 minutes to do that. This particular automobile 
was of that type.” 

The plaintiff made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The material ones will be considered 
in the opinion. 


G. T. Carswell and Joe W. Ervin for plainttff. 
Robinson & Jones for defendant. 


Crarxson, J. At the close of plaintiff’s evidence, the defendant in the 
court below made a motion for judgment as in case of nonsuit. C. S., 
567. The court below sustained the motion, and in this we can see no 
error. 

The language in the policy to be construed is: “While driving or 
riding in a passenger automobile.” The language is clear and not 
ambiguous. The vehicle in which plaintiff’s intestate was riding when 
killed was a 1934 Ford V-8 truck. It had a trailer about 20 feet long, 
four wheels in the rear. It was being driven with the trailer the night 
on which plaintiff’s intestate was killed. There is a vast difference 
between a truck and a passenger automobile. The difference is recog- 
nized in this State by statute. As to a truck, C. S., 2621 (46a), is as 
follows: “No motor vehicle designed, equipped for, or engaged in trans- 
porting property shall be operated over the highways of the State at a 
greater rate of speed than thirty-five miles an hour, and no such motor 
vehicle to which a trailer is attached shall be operated over such high- 
ways at a greater rate of speed than thirty (30) miles an hour.” As 
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to passenger vehicle, C. S., 2621 (46), says: “Speed restrictions—(a) 
No person shall drive a vehicle on a highway at a speed greater than is 
reasonable and prudent under the conditions then existing. (b) Where 
no special hazard exists the following speeds shall be lawful, but any 
speed in excess of said limits shall be prima facie evidence that the speed 
is not reasonable or prudent, and that it is unlawful. (4) Forty-five 
miles per hour under other conditions,” ete. 

The cost of license is different for a passenger automobile and a truck. 
C.S., 2612, “Rates for automobiles” are set forth, and “Rates for trucks,” 
and “on all trailers $15.00 per ton carrying capacity.” Plaintiff admin- 
istratrix testified: “My husband bought a truck license for it and had 
said license on it the night he was killed.” 

In Lloyd v. Ins, Co., 200 N. C., 722, the statement of the case, in part, 
is as follows: ‘The poliey provided an indemnity of $1,000 for death 
from accidental bodily injuries if such death resulted from ‘the wrecking 
or disablement of any private horse-drawn vehicle, or private automo- 
bile of the pleasure-car type in which the insured is riding or driving,’ 
ete. The evidence tended to show that at the time of his death the 
deceased was riding in a 1929 Model A, one and a half ton Ford truck. 
This truck has an enclosed cab with a seat that would accommodate three 
passengers comfortably. The owner of the truck testified that it was 
used for hauling passengers and truck. Ile said: ‘There was no place 
at the back for passengers to ride. That was to carry what we wanted 
to haul. We had a body on the back. Sometimes I took my family 
to church on it. . . . We had a car other than this truck. ; 
On the back is a truck body which was used for hauling milk from the 
Lawrence Dairy on the milk route. It was used for most anything that 
come to hand and done more hauling of milk than anything else. I also 
had a five-passenger Ford touring car. That was the principal pleasure 
car of the family. . . . There was a wreck.’ Two other men were 
riding In the truck with the deceased at the time of the wreck. The 
third issue was as follows: ‘Was plaintiff’s intestate killed by the wreck- 
ing and disablement of a private automobile of the pleasure-car type in 
which insured was riding, as alleged in the complaint? At the close of 
plaintiff’s testimony the trial judge intimated that he would give a per- 
emptory instruction directing the jury to answer the third issue ‘No,’ ” 
The question in this case was: “Is a Ford one and a half ton truck, used 
principally for hauling milk, ‘a private automobile of the pleasure-car 
type?” The court concludes its opinion: “Manifestly, the truck in 
which plaintiff’s intestate was riding at the time of his death was by 
intention, use, and construction a commercial vehicle, and so classified 
by the North Carolina statute. Consequently, the coverage clause of the 
policy issued by the defendant did not, upon the evidence, include the 
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accidental death of plaintiff’s intestate, and the ruling of the trial judge 
is upheld.” We are of the opinion that this case is determinative of the 
present one. 

The plaintiff relies on Conyard v. Ins. Co., 204 N. C., 506, and 
Fidelity & Casualty Co. v. Martin, 66 Federal Reporter (2nd series), 
438 (9th circuit). 

In the Conyard case, supra, the deceased “Held an insurance policy 
with the defendant company which provided an indemnity of $1,000 for 
death from accidental bodily injuries resulting from the ‘collision of or 
by any accident to any private drawn vehicle or private motor driven 
car in which the insured is riding or driving.’” . It was held: “The 
term ‘motor driven car’ is broad enough to include a motor driven truck, 
and we cannot say a narrower interpretation was intended by the parties. 
The rule of construction is, that when an insurance policy is reasonably 
susceptible of two interpretations, the one more favorable to the assured 
will be adopted. ‘The policy having been prepared by the insurers, it 
should be construed most strongly against them’ (citing authorities). 
There is nothing said in Lloyd v. Ins. Co., 200 N. C., 722; Anderson v. 
Ins. Co., 197 N. C., 72; or Gant v. Ins. Co., 197 N. C., 122, which mili- 
tates against the position here taken.” 

In the Afartin case, supra, the factual situation was different. “Roy 
Anderson, a Ford salesman, testified that the car purchased by Mr. 
Martin was a Ford roadster, a pick-up body, and not a truck.” The 
Court in that case said (at pp. 440-1): “Tf the car had been a Ford 
roadster equipped to carry passengers only, or a heavy truck solely 
adapted to carry freight, and the necessary attendants and operators, 
no doubt the question of the applicability of the policy of insurance to 
accidents occurring therein would be a question of law, but, where the 
automobile is of the character disclosed by the evidence, its classification 
is one of fact to be determined by the court or jury, as the case may be.” 
(Italies ours.) 

Neither of the above cases is similar to the present one. The lan- 
guage of the policy here is: “While driving or riding in a passenger 
automobile.” The plaintiff’s intestate was riding when killed (1) in a 
1934 Ford V-8 truck; (2) it carried a truck license with a trailer (the 
trailer was an additional license cost), and when plaintiff’s intestate 
was killed it was a truck with the trailer attached; (3) there is no part 
of the vehicle which is the same as an ordinary passenger car; (4) the 
wheels (double in the back), the springs, the chassis, ard everything is 
different, and it was designed and built for the sole purpose of hauling— 
it was a truck; (5) the State license fee was for truck hauling and 
different from the State license fee for a passenger automobile; (6) the 
truck was bought primarily to be used in business; (7) under the rule 
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of the road it was prohibited from being driven as fast as a passenger 
automobile; (8) the cheapness of the policy ($1.20 per year premium 
with payment for loss of life $1,000) covered injury while driving or 
riding in a passenger automobile—not a truck. This would indicate 
clearly that it was not a passenger automobile in which many might ride 
compared with a few in a truck. The duty of a court is to construe and 
not make contracts—that is for the parties to do. Gilmore v. Ins. Co., 
199 N. C., 632. The fact that the truck in question was used for 
passenger purposes cannot change the nature of the vehicle or the terms 
of the contract. The intention of the parties is shown by the clear and 
unmistakable language used, no ambiguity. It is the duty of a court in 
such cases to construe the contract. The fact that the truck was used 
for pleasure trips does not make it a passenger automobile so as to nullify 
the plain language of the contract. 

The death of plaintiff’s intestate was a sad misfortune, which in no 
way defendant was responsible or Hable for under the policy sued on. 

For the reasons given, the judgment of the court below 1s 


Affirmed. 





MRS. ANNIE McLAWHORN vy. R. W. SMITH anp His Wire, CORA EF. 
SMITH, axnp B. F. STOKES anp His Wirrr, HATTIE STOKES. 


(Filed 28 April, 1937.) 


1. Courts § 2c—Appeal from clerk in dower proceeding in which questions 
of law and fact are raised by pleadings held governed by C. 8., 634. 


In this proceeding for the allotment of dower, issues of law and of fact 
were raised by the pleadings, and at the hearing before the clerk the 
parties waived jury trial and filed a statement of facts agreed. Upon 
rendition of judgment on the facts agreed by the clerk, plaintiff excepted 
to the judgment adverse to her, appealed to the Superior Court in term 
time, gave notice of appeal at the time judgment was signed, and further 
notice was waived by defendants, and the clerk transferred the appeal 
to the civil issue docket as required by C. S., 684. Held: The appeal is 
governed by C. S., 684, and judgment of the Superior Court dismissing 
the appeal on the ground that plaintiff was guilty of laches in failing to 
have the clerk prepare and forward to the judge a transcript of the record 
as required by C. 8., 635, is error, C. S., 685, not being applicable to the 
appeal. 


2. Dower § 2—Widow is not entitled to dower in land conveyed before 
marriage by husband in defraud of creditors, even though deed is 
later set aside. 

The owner of land, prior to his marriage, deeded certain lands to his 
mother. Thereafter the deed was set aside by his creditors as being 
fraudulent as to them, the judgment in the action being entered subse- 
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quent to his marriage, although the action was instituted and notice of 
lis pendens was filed before the marriage. Held: The deed conveyed 
title as between the grantor and grantee, although it was executed to 
delay, hinder, and defraud ereditors, and the judgment setting aside the 
deed reinvested the grantor with title only for the purposes of subjecting 
the land to sale for the benefit of his creditors, and jdid not affect the 
title as between the grantor and the grantee, and upon the death of the 
grantor, his widow is not entitled to dower therein, since her husband was 
never beneficially seized of title during coverture. 


APPEAL by plaintiff from Sinclair, J., at September Term, 1936, of 
Pitr. Affirmed. 

This 1s a special proceeding for the allotment to the plaintiff as widow 
of Ed McLawhorn of a dower in land situate in Pitt County, North 
Carolina, of which the said Ed McLawhorn was seized and possessed 
during his marriage to the plaintiff. 

The proceeding was begun before the clerk of the Superior Court of 
Pitt County, and was heard by said clerk on 18 August, 1936, on a state- 
ment of facts agreed. The said statement is as follows: 

“The plaintiff and the defendants expressly waive a trial by jury and 
agree that the facts out of which this controversy arose are undisputed 
and are as follows: 

“1, That on and prior to 26 January, 1921, Ed McLawhorn, late of 
the county of Pitt, owned in fee simple and was in possession of a tract 
of land lying and being in Pitt County, North Carolina, near the town 
of Ayden, containing 6214 acres, more or less, and known as the B. A. 
Jones land, said tract of land being fully described by metes and bounds 
in a deed from Exum Dail and wife to Ed MeLawhorn recorded in the 
office of the register of deeds of Pitt County on 11 October, 1912, in 
Book G-10, at page 63. 

“2. That thereafter, to wit: On 26 January, 1921, the said Ed Me- 
Lawhorn, for the purpose of defrauding his ereditors, made a voluntary 
conveyance of said tract of land to his mother, Naney McLawhorn, by 
deed duly recorded in the office of the register of deeds of Pitt County 
on 29 January, 1921, in Book S-138, at page 513. 

“3. That on 12 April, 1921, a civil action was instituced in the Supe- 
rior Court of Pitt County by the Bank of Ayden, a creditor of Ed Me- 
Lawhorn, against the said Ed McLawhorn and Naney McLawhorn, his 
mother, for the purpose of having the deed made by Ed McLawhorn to 
his mother, Nancy MeLawhorn, of record in Book 8-138, at page 313, set 
aside, vacated, and declared null and void, for fraud. 

“4. That concurrently with the commencement of the action referred 
to in paragraph 3 above, the Bank of Ayden, plaintiff in said action, 
caused to be filed in the office of the clerk of the Supericr Court of Pitt 
County, against Ed McLawhorn and his mother, Nancy McLawhorn, a 
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notice of [is pendens in due form, a copy of which is hereto attached, 
marked ‘Exhibit 1,’ and is made a part of this agreed statement of facts. 

“5. That thereafter, to wit: At the April Term, 1926, of the Superior 
Court of Pitt County, said action was heard and verdict rendered and 
judgment signed and entered, as appears of record in Judgment Docket 
No. 29, at page 247, a copy of which is hereto attached, marked ‘Exhibit 
2, and is made a part of this agreed statement of facts. 

“6, That, among other things, said judgment provided as follows: 
“ . . . And it is further considered, ordered, and adjudged that the 
plaintiff be and it is hereby declared to have an equitable len upon the 
said tract of land on and from 12 April, 1921, the date of the filing of 
the lis pendens in the office of the clerk of the Superior Court of Pitt 
County, and the date of the commencement of this action, tor the full 
amount of this judgment, which said lien is hereby declared to be prior 
to any lien which may have been placed against said property or any 
judgment which may have been secured against the said Ed McLawhorn 
subsequent to the filing of the said lis pendens, which said lis pendens is 
recorded in Lis Pendens Docket No. 1, at page 1, the court being of the 
opinion that the plaintiff is entitled to have such hen, and that such lien 
shall have priority over all other hens recorded since the date of the 
filing of the said lis pendens, by reason of the plaintiff’s dihgence in 
prosecuting this action to judgment.’ 

“7. That at the time of the commencement of the action, and at the 
time of the filing of the notice of lis pendens, to wit: 12 April, 1921, the 
said Ed McLawhorn was unmarried. 

“8. That the said Ed MeLawhorn and the plaintiff Mrs. Annie Af. 
McLawhorn were lawfully married on 22 December, 1921, and thereafter 
lived together as husband and wife until 11 July, 1930, when the said 
Ed McLawhorn died intestate; that of the said marriage there were born 
to the said Ed McLawhorn and Annie McLawhorn several children, who 
are now living. 

“9. That after judgment was entered as set forth in paragraph 5 
above, upon the petition of Ed McLawhorn, his homestead was set apart 
and allotted to him in said land, and the said tract of land, subject to 
the homestead, was sold by commissioners of the court to R. W. Smith 
for the sum of $11,500, as will appear by reference to deed recorded in 
Book M-16, at page 240, in the office of the register of deeds of Pitt 
County. 

“10, That Mrs. Annie McLawhorn, widow of Ed McUawhorn, was 
not a party to the action to set aside the fraudulent deed of Ed McLaw- 
horn, the said Ed MeLawhorn not having married the said Annie Me- 
Lawhorn until 22 December, 1921, after the institution of said action 
and the filing of the said notice to lis pendens. 
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“11. That on 22 December, 1929, R. W. Smith and his wife, Cora E. 
Smith, for a valuable consideration, conveyed said land to the defendant 
B. F. Stokes, by deed of record in Book E-17, at page 599, in the office 
of the register of deeds of Pitt County, and on the same day B. F. Stokes 
and his wife, Hattie Stokes, executed to the said R. W. Smith a mortgage 
deed therein for the purpose of securing the purchase price to be paid 
for said land.” 

On the foregoing facts, the plaintiff Mrs. Annie McLewhorn contends: 

That as the widow of Ed MecLawhorn, by reason of the fact that said 
Ed McLawhorn was seized in fee of said land during her coverture, that 
no valid encumbrance rested on said land prior to her coverture, and that 
she did not by her free consent encumber or convey her inchoate dower 
interest in said land during her coverture, or subsequent thereto, she 1s 
entitled to have secured to her her dower in said tract of land under the 
Constitution and laws of the State of North Carolina. 

On the foregoing facts, the defendants contend: 

That the revesting of title to said land in the said Ed McLawhorn, as 
decreed in said judgment, and the attachment of the Bank of Ayden’s 
judgment, occurred and attached concurrently and simultaneously, and 
dated, existed, and attached as expressly provided in said judgment, on 
and from 12 April, 1921, and that by reason thereof any dower interest 
which the plaintiff may have had in said land was subject and subordi- 
nate to the lien of the Bank of Ayden’s judgment, for that the plaintiff, 
on 12 April, 1921, had not married the said Ed McLawhorn, the judg- 
ment debtor, and that her marriage to the said judgment debtor, after 
the filing of the notice of lis pendens, and the attachment of said lien, 
did not and could not vest in the plaintiff any rights, interests, or claims 
superior to said lien, and that by reason of the conduct of the plaintiff 
as widow of the judgment debtor, in respect to the homestead, she in any 
event made an election of her remedy, and ratified the sale of the land 
to R. W. Smith, and is now estopped to claim dower in said land. 

At the hearing of the proceeding before the clerk of the Superior 
Court of Pitt County, the court was of opinion that on the facts agreed, 
the revesting of the title to the land described in the deed from Ed 
McLawhorn to his mother, Nancy McLawhorn, pursuant to the judgment 
in the action instituted by the Bank of Ayden against Ed McLawhorn 
and Nancy McLawhorn, in the said Ed McLawhorn, and the attachment 
of said judgment occurred concurrently and simultaneously, as provided 
by said judgment on 12 April, 1921, and that any dower interest which 
the plaintiff may have had in said land was subject and subordinate to 
the lien of said judgment, and that for that reason the defendant R. W. 
Smith, as purchaser at the sale of said land made by commissioners 
under said judgment, took title to said land free and discharged from 
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riage to Ed MceLawhorn on 22 December, 1921. 

It was accordingly ordered and adjudged by the court that the plain- 
tiff is not entitled to the allotment to her of a dower in the land described 
in her petition, but that the defendant R. W. Smith, and those who claim 
under him, are now the owners of the said Jand freed and discharged 
from any claim to dower by the plaintiff. 

This judgment was rendered and signed on 13 August, 1936. The 
plaintiff excepted to the judgment and appealed to the Superior Court 
of Pitt County, in term time. Further notice was waived by the de- 
fendants. 

Plaintiff’s appeal from the judgment of the clerk of the Superior 
Court of Pitt County was heard by the judge presiding at the September 
Term, 1936, of said court. At said hearing, the defendants moved that 
said appeal be dismissed for that plaintiff had failed to perfect her said 
appeal by causing a transcript of the record in the proceeding to be pre- 
pared by the clerk of the Superior Court of Pitt County and forwarded 
to the judge of said court, as required by C. S., 635, A ruling on said 
motion was reserved by the judge, who then heard plaintiff’s appeal on 
its merits. 

At said hearing it was ordered, considered, and adjudged by the court 
that the appeal of the plaintiff be and the same was dismissed, in accord- 
ance with the motion of the defendants, because of her failure to comply 
with the provisions of C. 8., 635, with respect to said appeal, and that 
the judgment of the clerk of the Superior Court of Pitt County be and 
the same was affirmed in all respects. The plaintiff appealed to the 
Supreme Court, assigning error in the order dismissing her appeal and 
in the judgment affirming the judgment of the clerk of the Superior 
Court of Pitt County. 


Harding & Lee and Roberts & Williford for plaintiff. 
Albion Dunn for defendants. 


Connor, J. At the hearing by the judge presiding at the September 
Term, 1956, of the Superior Court of Pitt County, of defendants’ motion 
that plaintiff’s appeal from the judgment of the clerk of said court be 
dismissed, it was made to appear to the judge, and the judge found, that 
plaintiff had failed to cause a transeript of the record in the proceeding 
to be prepared by the clerk and forwarded to the Judge, as required by 
C. S., 635, and that such failure was due to the laches of the plaintiff, 
On these findings, 1t was ordered by the judge that plaintiff’s appeal be 
and the same was dismissed. The plaintiff did not except to the findings 
by the judge. She did except, however, to the order dismissing her 
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appeal from the judgment of the clerk, and on her appeal to this Court 
assigns same as error. 

If C. 8., 635, is applicable to plaintiff’s appeal from the judgment of 
the clerk of the Superior Court of Pitt County, there was no error in 
the order dismissing her appeal. Hicks v. Wooten, 175 N. C., 597, 96 
S. E., 107. In that case it was held by this Court that on the finding 
by the judge that plaintiff, who had appealed from an order of the clerk 
denving plaintiff’s motion that an execution be issued on a judgment 
which the plaintiff had recovered against the defendant, had been guilty 
of Jaches in failing to have the clerk to prepare and forward to the judge 
a transcript of the record, as required by C. S., 635, plaintiff’s appeal 
had been properly dismissed by the judge. 

In this proceeding, however, issues of law and of fact were raised on 
the pleadings which had been filed before the clerk. At the hearing of 
the proceeding by the clerk, the parties waived a trial by jury of the 
issues of fact, and filed with the clerk a statement on facts agreed. On 
these facts the clerk rendered a judgment adverse to ths plaintiff. The 
plaintiff excepted to the judgment, and appealed to the Superior Court 
in term time. Notice of appeal was given by the plaintiff at the time 
the judgment was signed. The defendants waived further notice. The 
clerk thereafter transferred the proceeding to the civil issue docket of 
the Superior Court of Pitt County, as required by C. 8., 684. The pro- 
ceeding was heard on plaintiff’s appeal from the judgment of the clerk 
at the next ensuing term of the court. At this hearing no issues of fact 
were submitted to a jury. The proceeding was heard on the statement 
of facts agreed which had been submitted to the clerk. 

On the facts disclosed by the record, we are of opinion that C. S., 684, 
and not 635, was applicable to plaintiff’s appeal from the judgment of 
the clerk of the Superior Court of Pitt County, and that there was error 
in the order of the judge dismissing plaintiffs appeal on his finding that 
plaintiff had failed to perfect her appeal, as required by C. S., 635. 

Notwithstanding his order dismissing plaintiff’s appeal from the judg- 
ment of the clerk of the Superior Court in this proceeding, the judge 
considered the appeal on its merits (see /Tichks vt. Wooten, supra), and 
being of opinion that on the facts agreed the plaintiff is not entitled to 
dower in the land described in her petition, rendered judgment accord- 
ingly. Plaintiff excepted to the judgment and appealed to the Supreme 
Court, assigning same as error. Her assignment of error cannot be sus- 
tained. 

In Holt v. Lynch, 201 N. C., 404, 160 8. E., 469, it is said: “Dower 
is a life estate to which a married woman is entitled upon the death of 
her husband intestate, or in case of her dissent from his will, being one- 
third in value of all the lands, tenements, and hereditaments, legal and 
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equitable, of which her husband was beneficially seized in law or in fact 
at anv time during coverture, and which her issue might by possibility 
inherit as heir to the husband. Chemical Co. v. Walston, 187 N. C., 817, 
123 8S. E., 196.” 

In the instant ease, plaintiff’s husband was not seized of the land de- 
scribed in her petition at the date of her marriage to him, to wit: 
92 December, 1921. By his deed dated 26 January, 1921, he had there- 
tofore conveyed the land to his mother. This deed, although made by 
plaintiff’s husband with intent to hinder, delay, and defraud his cred- 
itors, was good and effective as a conveyance of the land as between him 
as grantor and his mother as grantee. It was void only as against cred- 
itors. Saunders v. Lee, 101 N. C., 3, 7S. E., 590. When the deed was 
set aside and declared void by the judgment in the action instituted by 
the Bank of Ayden against the grantor and the grantee in the deed, the 
title did not revest in plaintiff’s husband except for the purpose of sub- 
jecting the land to sale for the payment of his creditors. The title did 
not revest in plaintiff’s husband as against his mother, the grantee in 
the deed dated 26 January, 1921. Plaintiff’s husband was not seized 
beneficially of the land at any time during her marriage to him, and she 
is therefore not entitled to dower in the land. 

“A conveyance of lands by a husband before marriage in fraud of his 
creditors effectually bars his widow’s dower therein, for the conveyance 
is binding on him, and she can claim only through his title. This has 
been held, although such conveyance was subsequently set aside by the 
husband’s creditors.” 19 C. J., 515, section 162, and cases cited in notes. 

There is no error in the judgment. It is 


Affirmed. 





COMMERCIAL NATIONAL BANK OF CHARLOTTE, NORTH CAROLINA, 
EXECUTOR OF THE LAST WILL AND TESTAMENT OF TIIOMAS M. MISEN- 
HEIMER, DEcEASED, vy. CHARLES A. MISENHEIMER anv J. J. MISEN- 
HEIMER. 

(Filed 28 April, 19387.) 


1. Wills § 44—In order for principle of election to apply, testator must 
show clear intention to dispose of property not his own. 

The principle of election under a will requires that he who takes under 
the will must conform to all of its provisions, but the prima facie presump- 
tion is that the testator intended to dispose only of his own property, and 
in order for this presumption to be overcome and the principle of election 
to apply, the intention of testator to dispose of property not his own must 
be clear and, unmistakable. 
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2. Same—Evidence held to support finding that testator did not intend to 
dispose of property not his own and put beneficiary to election. 
Testator directed that one-half ‘of my life insurance” be applied to an 
indebtedness on property owned by testator in common with his brother, 
and that the other half of the insurance money be divided equally between 
his two brothers. In an action to construe the will, jury trial was waived 
and it was agreed the court should find the facts. The court found from 
the evidence that there were four policies of insurance on testator’s life, 
two made payable to his estate and two in which his brother, who was 
tenant in common with him in the lands, was named benoficiary, that one- 
half the proceeds of the policies in which the estate was named beneficiary 
was approximately sufficient to discharge one-sixth of the indebtedness 
against the lands held in common. Held: It not appearing that testator 
intended to discharge the entire indebtedness on his interest in the prop- 
erty owned as tenant in common, but that the devisees of such interest 
should take cum onere, the evidence, together with consideration of the 
entire will in the light of the surrounding circumstances, supports 
the conclusion by the court that testator did not intend to dispose of the 
insurance policies in which his brother was named beneficiary, and judg- 
ment that the brother was not put to his election in regard to such policies 
is without error. 


3. Wills § 48— 

While ordinarily rents collected by the executor from devised realty go 
to the devisee, an order directing application of rents ‘o repairs, taxes, 
insurance, and mortgage indebtedness against the property, is not inju- 
rious to the devisees, and an exception to such order is without merit. 

4. Appeal and Error § 46— 

Where it is determined on appeal that the judgment that a devisee was 
not put to his election under the will is without error, 2xceptions to the 
admission of testimony by the devisee as to whether he intended to elect 
to take under the will become immaterial. 

5. Wills § 46— 

Devisees of property take same subject to prior mortgage debt thereon, 
and judgment that if the debt were not arranged for by the interested 
parties, the executor should sell the land to satisfy the lians, and disburse 
the excess in accordance with the terms of the will, is proper. 


AppEAL by defendant J. J. Misenheimer from Cowper, Special Judge, 
at October, 1936, Extra Civil Term of Mecxrensure. Affirmed. 

This was an action instituted by the plaintiff, executor of Thomas M. 
Misenheimer, deceased, for the construction and interpretation of the 
will of the testator, who died 4 January, 1935. The defendants are the 
testator’s brothers, next of kin, and the sole devisees under his will. 

The provisions of the will referred to are as follows: 

“Item I. I direct my executor, hereinafter named, to pay all of my 
just debts out of the first money that comes into its hands. 

“Item II. I bequeath one-half of my life insurance to apply to the 
indebtedness of the estate which my brother Charlie and I, jointly, own. 
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The other one-half of my life insurance is to be divided equally between 
my brothers, Charlie and Jay. (Referring to Charles A. Misenheimer 
and J. J. Misenheimer. ) 

“Item III. To my brother Jay I devise and bequeath my interest in 
the property known as the Fifth Street property, at 305 West Fifth 
Street; and also to my brother Jay I devise and bequeath one-third 
interest in the property at 206 North Tryon Street. 

“Ttem IV. To my brother Jay I give and bequeath my automobile 
and my saddle horse. 

“Ttem V. I give, devise, and bequeath to my brother, Charlie A. 
Misenheimer, the remainder of my estate, absolutely. 

“Item VI. I nominate, constitute, and appoint the Commercial 
National Bank of Charlotte, North Carolina, a corporation chartered 
under the laws of the United States of America, as executor of this my 
last will according to the true intent and meaning thereof, with full 
powers to pledge, mortgage, sell at either public or private sale, dispose 
of, invest, reinvest, and otherwise deal with all or any part of my prop- 
erty and estate for the purpose of carrying out the terms and provisions 
of this will.” 

Pending the action, Harding, J., made an order 25 June, 1935, author- 
izing the executor, among other things, to collect one-half the rents from 
devised real estate, to keep separate account, and to pay therefrom the 
pro rata share of the testator’s estate for repairs, taxes, Insurance, and 
interest or principal of mortgage indebtedness. To this order appellant 
preserved his exception. 

When the cause came on to be heard in October, 1936, jury trial was 
waived, and it was agreed that the court should find the facts and render > 
judgment in accordance with his conclusions therefrom. 

A statement of the facts found by the court may be briefly summarized 
as follows: At the time of the death of the testator there were in force 
upon his life four policies of fe insurance in the sum of $5,000 each, 
two of said policies payable to defendant Charles A. Misenheimer, as 
sole beneficiary, and two policies payable to the testator’s estate. About 
four days prior to testator’s death, at his request, Charles FE. Barnhardt, 
a relative, brought to him from testator’s office certain papers. These 
included the four insurance policies and a paper in testator’s hand- 
writing. The paper writing was a tentative draft of his will (substan- 
tially in same form as later executed and hereinbefore quoted), and at 
the top of the paper appeared the words and figures following: “Stocks 
20,000. Life Insurance 20,000. Barnhardt 165 shares.” The testator 
delivered the four policies and the paper to Barnhardt, who placed the 
policies in his safe and handed the paper to an attorney for drafting the 
will in legal form. Upon the execution of the will it also was placed 
in Barnhardt’s safe. 
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After the death of the testator the plaintiff executor collected from 
the insurance company approximately $10,000, the amount of the two 
poheies pavable to the estate, and defendant Charles A. Muisenheimer 
collected the amount due under the two policies which were payable to 
said Charles .\. Misenheimer as beneficiary. 

At the time of his death the testator and defendant Charles A. Misen- 
heimer owned as tenants in common of equal shares, subject to encum- 
brances, four tracts of land deseribed as (1) Crab Orchard Township 
farm, (2) Charlotte and Sharon Township farm, (3) Fifth Street prop- 
erty, and (+) North Tryon Street property. These parcels of real prop- 
erty were acquired by the testator and Charles . Misenheimer subject 
to prior deeds of trust, amounting at testator’s death to $10,000 on the 
Charlotte and Sharon Township farm, $6,000 on Fifth Street property, 
and $27,500 on North Tryon Street property. By a paper writing, duly 
executed, the testator and defendant Charles A. Misenheimer agreed to 
be personally bound for the amounts secured by the said deeds of trust 
and to release the estates of those from whom the lands were acquired. 
The testator left personal property sufficient in value to vay all personal 
debts of the testator exclusive of those secured by deeds of trust on the 
real property. 

From the facts found the court below decided, and so adjudged, that 
the testator’s will did not include or dispose of the two policies of life 
insurance in which defendant Charles A. Misenheimer was named as sole 
beneficiary, and that the will included and disposed of only the policies, 
and proceeds thereof, which were payable to the estate of the testator. 
And that of the sum received as proceeds of the two last mentioned 
policies, one-half should be applied towards the payment, proportion- 
ately, as credits on the debts secured by the deeds of trust on the lands, 
and one-half thereof divided equally between the defendants, “provided 
and to the extent such amount is not required by the executor for pay- 
ing debts of testator and cost of administration.” It was further ad- 
judged that defendant J. J. Misenheimer should take the one-half inter- 
est of the testator in the Fifth Street property, and one-third undivided 
interest in the North Tryon Street property, “subject to the balance due 
upon the mortgage debts outstanding against same after the application 
upon such mortgage debt of that portion of the insurance fund properly 
applicable thereto”; and that defendant Charles A. Misenheimer should, 
as residuary devisee, take the remaining real estate of the testator sub- 
ject to the mortgage debts thereon remaining after application of insur- 
ance money as aforesaid. 

It was further decreed that the plaintiff, as commissioner, be author- 
ized to sell, free of encumbrance, at private sale, subject to confirmation, 
the lands designated as second, third, and fourth tracts, and apply the 
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net proceeds, respectively, to the satisfaction of the deeds of trust 
thereon; one-half of the excess, if any, to be held for the henefit of 
Charles A. Misenheimer subject to disbursement under further order 
of the court, and the remaining half of such excess to be paid over to 
plaintiff as executor to be handled and disbursed by the executor, after 
payment of debts and costs of administration, in accordance with the 
will of the testator. It was ordered, however, in the event the hens on 
the said tracts should be paid or arranged before confirmation, the 
authority to sell should become inoperative. 

From the judgment entered in accordance with the findings of fact, 
defendant J. J. Misenheimer appealed. 


Il. L. Taylor for J. J. Misenhermer, appeltant. 
Tillelt, Tillett & Nennedy and Taliaferro & Clarkson for Charles A. 
Misenheimer, appellee. 


Devin, J. The appeal in this case involves the construction of the 
will of Thomas M. Misenheimer, and the principal question presented 
is whether the testator’s use of the words “my hfe insurance” manifested 
the intention to dispose of policies of insurance in whieh Charles A. 
Misenheimer was named beneficiary as well as those policies made pay- 
able to his estate. 

The appellant contends that the language used, considered in con- 
nection with the attendant circumstances, mdicates the intention to 
include the poheics payable to Charles A. Misenheimer in the bequest 
contamed in the second item of the will, and that thereby the devisee 
was placed in position where he was required to elect whether he should 
claim the insurance, or take under the will, and that, having elected to 
take under the will, a court of equity should not now permit him to 
claim and retain sole beneficial interest in these insurance policies. 
This view was strongly pressed in the argument by the able counsel 
for the appellant. 

But the court below has found the facts against this contention. Con- 
sidering the evidence presented and interpreting the language of the will 
in the light of the surrounding circumstances, the trial judge has found 
the facts to be, and so decided, that by the words used in the will the 
testator included and disposed of only the policies of life insurance which 
were made payable to his estate. While the testimony offered was sus- 
ceptible of inferences favorable to the appellant’s contention, it did not 
necessarily compel the conclusion that the testator intended by the use 
of the words “my life insurance” to dispose of the property of another. 
The facts found by the court are sufficient to support the judgment. 
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In order to eall for the application of the equitable principle of elec- 
tion the intention of the testator to dispose of property not his own must 
be clear and unmistakable. 28 R. C. L., 330; Peel v. Corey, 196 N. C., 
19. 

In Elmore v. Byrd, 180 N. C., 120, Walker, J., speaking for the Court, 
discusses learnedly and fully the doctrine of election in equity, and 
defines it as follows: “An election in equity is a choice which a party is 
compelled to make between the acceptance of a benefit under a written 
instrument and the retention of some property already his own which 
is attempted to be disposed of in favor of a third party by virtue of the 
same paper.” In the application of the principle to wills it simply 
means that he who takes under a will is required to conform to all its 
provisions. AeGehee v. McGehee, 189 N. C., 558. 

In the interpretation of a will there is a prima facie presumption that 
the testator intended only to dispose of what is his own, what he has a 
right to give. To overcome this presumption the intention must clearly 
appear. 69 C. J., 1089, 1090. “If it be doubtful by the terms of the 
will whether the testator had in fact a purpose to dispose of property 
belonging to another, that doubt will govern the courts, so that the 
owner, even though he derive benefit under the will, will not be put to 
election.” Isler v. [sler, 88 N. C., 581; Hlmore v. Byrd, 180 N. C., 120. 

In In re Estate of Moore, 62 Cal. App., 265, it was said: “Where the 
testator has a partial or limited interest in the propery devised, the 
presumption is that he intended to dispose of that which he might prop- 
erly devise, and nothing more, and this presumption will prevail unless 
the intention is clearly manifested by demonstration plain, or necessary 
implication, on the part of the testator to dispose of the whole estate.” 
And where in such case he uses general words in disposing of it, no 
question of election arises. Waggoner v. Waggoner, 68 S. E. (Va.), 990. 

The rule seems to be well established that in cases where the testator’s 
language can have full effect when applied only to his own property, he 
is presumed to have intended to give only the property over which he has 
power of disposition. Pratt v. Douglas, 38 N. J. Eq., 516; 30 L. R. A. 
(N. S.), 644, note. “Of two possible constructions, that which favors 
the conclusion that the testator was disposing only of his own moiety 
of the property will be adopted.” In re Estate of Moore, supra. 

In Royal v. Moore, 187 N. C., 379, where the beneficiaries in life 
insurance policies were put to election, the will used the words “all my 
insurance,” together with designation of the particular poicies. To the 
same effect is the holding in Weeks v. Weeks, 77 N. C., 421. 

In Whitten v. Peace, 188 N. C., 298, the doctrine of election was not 
involved because there was no specific devise. In Van Schaack v. 
Leonard, 45 N. E, (Ill.), 982, where the legatee was put to election, the 
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bequest was “The proceeds derived from all insurance policies upon my 
life.’ In that case recognition was given to the rule that where a 
testator has a partial interest in property, it will be understood that he 
intended to dispose of that interest only, unless an intention to dispose 
of property not his own clearly appears. 

The facts in the case at bar, as they are shown by the record, warrant 
the holding by the court below that the words “my hfe msurance” did 
not include those policies in which he had named Charles A. Misen- 
heimer as sole beneficiary, and that the doctrine of election did not 
apply. 

The specifications of error addressed to the other questions involved 
do not require elaboration. 

While ordinarily rents collected by the executor from devised real 
property would go to the devisee (Carr v. Carr, 208 N. C., 246), the 
order of Ilarding, J., authorizing the application of collections of rents 
to repairs, taxes, Insurance, and mortgage indebtedness on the particular 
tract from which the rents were derived, would not be injurious to the 
interest of the appellant, and his exception to the order is without sub- 
stantial merit. 

The exception to the ruling of the court below in permitting defendant 
Charles A. Misenheimer to testify whether he intended to elect between 
the retention of the proceeds of the policies of insurance and the devise 
under the will, becomes immaterial in yiew of the holding that he was 
not put to election. 

The bequest that one-half of the proceeds from life insurance be 
applied to the liens on the lands owned jointly with defendant Charles 
A. Misenhecimer would seem to justify the reasonable conclusion, gath- 
ered from a consideration of the entire will in the light of the surround- 
ing circumstances, that the testator did not intend to provide for the 
payment of the entire mortgage debts, which had been created prior to 
his acquisition of the property, but rather that the devisees should take 
cum onere, and that the remainder of the mortgage debt should be car- 
ried or arranged by those to whom he devised the lands. 

The provision in the judgment which authorizes the plaintiff, as 
executor and commissioner, to sell certain real estate for the satisfaction 
of the respective lens thereon (unless other arrangements should be 
made by the interested parties), and to handle and disburse the excess in 
accordance with the last will and testament of Thomas M. Misenheimer 
seems to be proper under the terms of the will as construed, and affords 
the appellant no ground of complaint. 

After consideration of all the assignments of error, we find in the 
judgment no error, and it is 

Afhrmed, 
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FRANK LAWSON, INCOMPETENT, BY HIS GUARDIAN, E. L. STALLINGS, V. 
F. F. LANGLEY anp E. R. LANGLEY. 


(Filed 28 April, 1987.) 


Venue § 1—Guardian for incompetent may maintain action in county of 
his personal residence. 

This action to recover for alleged negligent injuries inflicted upon a 
person subsequently adjudged insane was brought by the injured person’s 
guardian in the county of the guardian’s personal residence. Defendants 
made a motion, under C. 8., 470 (1), to remove to the county in which 
the injured person and the defendants resided and in which the cause of 
action arose and in which the guardian for the injured person was ap- 
pointed and qualified. Held: The guardian was entitled to maintain the 
action in the county of his personal residence, C. S., 469, 446, 449, 450, 
2169, and defendants’ motion to remove should have bee: denied. 


APPEAL by plaintiff from Small, J., at Second November Term, 1936, 
of Waker. Reversed. 

This is an action for actionable negligence, brought by plaintiff 
against defendants, alleging damage. The action grew out of an auto- 
mobile collision with defendants, in which Frank Lawson was ineapaci- 
tated for life. 

Before filing answer, defendants made the following motion for 
change of venue: “To the Honorable Clerk of the Superior Court of 
Wake County: Now come the defendants, F. F. Langley and E. R. 
Langley, and move that the court change the place of trial of the above 
entitled action from Wake County to Johnston County, uoon the ground 
that Wake County is not the proper county for the trial of said cause, 
for that: (1) The plaintiff, Frank Lawson, incompetent, was at the time 
of the institution of this action, and still is, a resident of Johnston 
County, North Carolina. (2) That the defendants, F. F. Langley and 
E. R. Langley, were at the institution of this action, and still are, resi- 
dents of Johnston County, North Carolina. (3) That the cause of 
action arose in Johnston County, as appears in the complaint. And 
defendants move that the record in the case, or a certified copy thereof, 
be transmitted to the Superior Court of Johnston County, North Caro- 
lina. This 7 July, 1936. Wellons & Wellons, J. M. Broughton, Attor- 
neys for defendants, F. F. Langley and E. R. Langley.” 

At the Second November Term, 1936, Wake Superior Court, the 
following order of removal was made: “This cause coring on to be 
heard and being heard before his Honor, W. L. Small, at the Second 
November Term, 1936, of Wake Superior Court, and being heard upon 
a motion heretofore filed herein in apt time by the defendants for a 
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change of venue, the court, upon consideration of the complaint, motion 
for change of venue, and affidavits offered by the defendants in support 
thereof, finds the facts to be as follows: 

“1. That the cause of action which is the subject matter of this suit 
arose in Johnston County, North Carolina. 

“9. That the defendants, and each of them, were at the time of the 
institution of this action, and still are, residents of Johnston County 
North Carolina. 

“3, It was admitted in open court by the plaintiff that at the time the 
said cause of action arose, and at the time of the institution of this 
action, the plaintiff Frank Lawson was and still is domiciled in said 
Johnston County; that at all such times the said Frank Lawson had a 
home in Johnston County, where his wife resides; that subsequent to 
the date on which the cause of action arose, the plaintiff Frank Lawson 
was in a proceeding before the clerk of the Superior Court of said 
Johnston County, adjudged to be incompetent and committed to the 
State Hospital for the Insane, located at Raleigh, in Wake County; that 
up to the time of such adjudication of incompetency as to said plaintiff 
and his commitment to said State Hospital for the Insane at Raleigh 
he had made no change of his domicile or residence, which was at said 
time in said Johnston County. 

“4. That in said proceedings before the clerk of the Superior Court of 
Johnston County, E. L. Stallings was named as guardian of said Frank 
Lawson, incompetent, and qualified as such before the said clerk of the 
Superior Court of Johnston County; that said E. L. Stallings was at 
the time of the institution of this action and is now a resident of Wake 
County, North Carolina; that subsequent to his appointment as such 
guardian there was instituted in the Superior Court of Wake County an 
action as above entitled, the same being in the name of Frank Lawson, 
incompetent, by his guardian, E. L. Stallings, against the above named 
defendants. 

“5, That the said Frank Lawson, plaintiff, was at the time of the 
institution of this action, and still 1s, the real party in interest, as plain- 
tiff, and was at said time and still is domiciled in and a resident of 
Johnston County, North Carolina. 

“From the record herein, and upon the foregoing facts, the court is of 
the opinion, and so holds, that the plaintiff Frank Lawson was at the 
time of the institution of this action, and prior thereto, and still is, 
domiciled in and a legal resident of Johnston County, North Carolina, 
and was at such time and still is the real party in interest as plaintiff, 
and as such the party plaintiff of record; that the defendants, and each 
of them, are residents of said Johnston County, and that the cause of 
action arose in said Johnston County, and that accordingly Johnston 
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County is the proper venue for the trial of this actior, and that the 
defendants are entitled to have their motion for change of venue allowed: 

“Tt is therefore ordered and adjudged that the said motion for change 
of venue be and the same is hereby allowed, and that this action be 
removed to the Superior Court of Johnston County; that the clerk of 
this court be and he is hereby authorized and directed forthwith to trans- 
mit the record in this case to the said Superior Court of Johnston 
County. Walter L. Small, Judge presiding.” 

To the foregoing order E. L. Stallings, as guardian of Frank Lawson, 
incompetent, in apt time excepted, assigned error, and appealed to the 
Supreme Court. 


MacLean, Pou & Emanuel and Stanley J. Seligson for plaintiff. 
J. M. Broughton, Wiliam Wellons, and W. H. Yarbcrough, Jr., for 
defendants. 


CrarKson, J. (1) The injury for which the action is instituted took 
place in Johnston County, N. C. (2) The defendants, who in the com- 
plaint it is alleged negligently inflicted the injury, ar2 domiciled in 
Johnston County. (3) E. L. Stallings was appointed guardian for 
Frank Lawson in Johnston County. (4) Frank Lawson was domiciled 
in Johnston County. (5) E. L. Stallings resides in Wake County, N. C. 
Appellant concedes that the plaintiff Frank Lawson, being a resident of 
and domiciled in Johnston County prior to becoming a person non 
compos mentis, was incapable of changing his residence to Wake County. 
19 C. J., pp. 417-418; Duke v. Johnston, ante, 171 (175). 

Under the above factual situation, does the plaintiff, guardian of an 
incompetent, have the right to maintain and try the action in the county 
of his personal residence? We think so. 

C. 8., 469, is as follows: “In all other cases the action must be tried 
in the county in which the plaintiffs or the defendants, or any of them, 
reside at its commencement; or if none of the defendants reside in the 
State, then in the county in which the plaintiffs, or any of them, reside; 
and if none of the parties reside in the State, then the action may be 
tried in any county which the plaintiff designates in his summons and 
complaint, subject to the power of the court to change the place of trial, 
in the cases provided by statute.” 

C. S., 470, in part: “If the county designated for that purpose in the 
summons and complaint is not the proper one, the action may, however, 
be tried therein, unless the defendant, before the time of answering 
expires, demands in writing that the trial be conducted in the proper 
county, and the place of trial 1s thereupon changed by consent of parties, 
or by order of the court. The court may change the place of trial in 
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the following cases: (1) When the county designated for that purpose 
is not the proper one,” ete. Under this statute defendants seek to 
remove the action to Johnston County, N. C. 

C. S., 446, in part: “Every action must be prosecuted in the name of 
the real party in interest, except as otherwise provided,” ete. 

C. S., 449: “An executor or administrator, a trustee of an express 
trust, or a person expressly authorized by statute, may sue without join- 
ing with him the person for whose benefit the action is prosecuted. A 
trustee of an express trust, within the meaning of this section, includes 
a person with whom, or in whose name, a contract is made for the benefit 
of another.” 

C. S., 450, in part: “In actions and special proceedings, when any of 
the parties plaintiff are infants, idiots, lunatics, or persons non compos 
mentis, whether residents or nonresidents of this State, they must appear 
by their general or testamentary guardian, if they have any within the 
State; but if the action or proceeding is against, or if there is no such 
guardian, then said persons may appear by their next friend.” 

C. S., 2169: “Every guardian shall take possession, for the use of 
the ward, of all his estate, and may bring all necessary actions therefor.” 

The defendants cite, as authority for their contention: George v. High, 
85 N. C., 118 (114), where it is said: “It has been decided by this 
Court in several cases, and amongst them the cases of Branch v. Goddin, 
60 N. C., 498; Falls ». Gamble, 66 N. C., 455; and Mason v. McCor- 
mich, 75 N. C., 268, that one who conducts a suit as guardian, or next 
friend, for infants is not a party of record, but that the infants them- 
selves are the real plaintiffs.” Abbott v. Hancock, 123 N. C., 99. They 
also cite Krachanake v. Mfg. Co., 175 N. C., 485 (441), where it is 
written: “The father is not, however, a party in the legal sense. He is 
an officer appointed by the court to protect the interest of his son, who 
is the real plaintiff (Hockoday v. Lawrence, 156 N. C., 319).” 

The plaintiff, on the other hand, contends that the above cases cited 
by defendants are distinguishable from the present case, and in his brief 
analyzes the distinction and cites N. C. Practice & Procedure in Civil 
Cases (McIntosh), pp. 271-2, secs. 287 and 288, where it is said: “In 
all other actions except those indicated as local actions, the venue is 
regulated by statute according to the residence of the parties, and 
‘parties’ means those who appear as such upon the record. The plaintiff 
is allowed to select the forum, subject to certain restrictions imposed by 
the statute. Where the plaintiff and the defendant both reside in the 
same county, the action must be tried there, unless removed for cause; 
and if there are several plaintiffs or several defendants, the action may 
be brought in any county in which any of the plaintiffs or any of the 
defendants reside. The residence at the commencement of the action 
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determines the venue, and a subsequent change of residence would not 
affect it. (See. 288.) In actions brought by fiduciaries, the personal 
residence of the fiduciary controls. While an executor or administrator 
must be sued in the county in which he qualified, he may bring an action 
in the county in which he resides, or in which the defendant resides, 
although neither may be the county in which he qualified. Plaintiff’s 
intestate was a resident of H. County and was killed in P. County; 
plaintiff, a resident of M. County, qualified as administrator in H. 
County, and brought an action for wrongful death in M. County against 
a foreign corporation and another defendant resident in P. County. 
The court held that the action was properly brought, since the residence 
of the individual holding the office and not his official residence or county 
where he qualified controlled. An action upon an insurance policy was 
properly brought by an administrator in the county of his individual 
residence, though not the county in which he qualified. The same rule 
applies in case of trustees, receivers, and other fiduciaries. Where an 
action is brought against an administrator for services rendered for him, 
this being a personal claim, and not a debt of the estate, the plaintiff 
may sue in his own county or in that of the administrator.” MeIntosh 
cites authorities to sustain the text. Biggs v. Bowen, 170 N. C., 34; 
Hannon v, Power Co., 1738 N. C., 520; Whitford v. Ins. Co., 156 N. C., 
42; Mecom v. Fitzsemmons, 284 U. S., 183. 

The court below in the judgment found that Frank Lawson “is the 
real party in interest.” Fiduciaries are not the real parties in interest, 
yet they can bring an action for the real beneficiaries. It is expressly 
provided in C. S., 449. Sheppard v. Jackson, 198 N. C., 627 (628). 
McIntosh, supra, says the personal residence of the fiduciary controls in 
actions brought by fiduciaries. We think C. S., 2169, tends to support 
the view, where it is said: “Every guardian shall take possession, for the 
use of the ward, of all his estate, and may bring all necessary actions 
therefor.” The guardian can select the forum, as there is no statute to 
the contrary. 

All compensation for injuries received in course of employment, accru- 
ing and maturing during deceased’s lifetime, thereafter belongs to his 
“estate.” Morgannelli’s Estate v. City of Derby, 135 A., 911, 105 Conn., 
545. 

The statute specifically charges the guardian that he “may bring all 
necessary actions therefor.” The plaintiff, under the statute, has done 
this, and we think he can do this in the county of his personal residence. 
In Wallace v. Wallace, 210 N. C., 656, the factual situation is different. 

For the reasons given, the judgment of the court below is 

Reversed. 
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R. GORDON MESSICK anp His Wirt, ERA MESSICK, v. THE CITY OF 
HICKORY. 


(Filed 28 April, 1937.) 


1. Appeal and Error §§ 20, 3if—Where judge settles case on appeal, mo- 
tion to dismiss for prolix statement is addressed to discretion of court. 
A motion to dismiss an appeal for that the case on appeal is not a con- 
cise statement containing only matter reasonably necessary for the con- 
sideration of appellant’s assignments of error, C. 8., 648, Rule of Practice 
in the Supreme Court No. 19, is addressed to the discretion of the Supreme 
Court when the case on appeal is settled by the trial judge. C. S., 644, 
and the motion is denied in this case, since a dismissal would be a denial 

of justice to appellant. 


2. Eminent Domain § 23—Instruction on issue of permanent damages for 
flooding of land by municipal drains held not to contorm to evidence. 

In this action to recover permanent damages to plaintiffs’ land resulting 
from defendant municipality’s inadequate surface drains, plaintiffs intro- 
duced evidence of damage from overflow of water during two months of 
heavy rains, and introduced testimony of the value of the land at the time 
of the institution of the action some cighteen months after the injury, and 
the value the land would have had at that time if defendant’s drainage 
system had been adequate. Plaintiffs offered no evidence of the value 
of the lund immediately before and immediately after the injury. Jfcld: 
An instruction to the effect that plaintiffs had introduced evidence of the 
value of the land immediately before and immediately after the injury, and 
that the jury should ascertain said values from the evidence and award as 
damage the difference in values. is erroneous as an inadvertent mis- 
statement of plaintiffs’ evidence, which constitutes prejudicial error when 
taken with the charge on the measure of damage, and it was also preju- 
dicial error for the court to fail to state defendant’s contentions, based 
upon its evidence duly admitted, that the property had not been perma- 
nently damaged by the overflow of surface waters during the two months 
of heavy rains. 

3. Trials § 33— 

Where the trial court states the contention of one of the parties on the 
evidence, it is error for the court to fail to state the contentions of the 
adverse party based on its evidence on the same aspect of the case. 

4. Appeal and Error § 52— 


Where error is committed in the lower court in respect to one issue 
alone. the Supreme Court in its discretion may order a partial new trial 
when the issue in respect to which error was committed is entirely 
separable from the other issues and there is no danger of complication. 


AppraL by defendant from Alley, J., at November Term, 1936, of 
CarawsBa. Partial new trial. 

This is an action to recover damages for injuries to plaintiffs’ prop- 
erty, situate within the corporate limits of the city of Hickory and 
occupied by the plaintiffs as their home since August, 1933. 
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Two causes of action are alleged in the complaint. 

On the first cause of action plaintiffs pray judgment that they recover 
of the defendant permanent damages for injuries to their property which 
were caused by the negligent construction by the defendant of its drain- 
age system, and which resulted in a partial taking of plaintiffs’ property 
by the defendant. 

On the second cause of action the plaintiffs pray judgment that they 
recover of the defendant permanent damages for injuries to their prop- 
erty which were caused by the construction by the defendant of a sewer 
line across their property. 

The evidence at the trial showed that the injuries to plaintiffs’ prop- 
erty described in the complaint caused by the construction by the de- 
fendant of its drainage system occurred during the months of July and 
August, 1934, and that no injuries have occurred since that time. 

The evidence at the trial further showed that the injuries to plaintiffs’ 
property described in the complaint caused by the construction of the 
sewer line across said property by the defendant occurred during the 
year 1935. 

This action was begun on 13 January, 1936. The issues arising on 
the pleadings and submitted to the jury were answered as follows: 

“1, Did the plaintiffs institute this action within three years from the 
time their first cause of action accrued? Answer: ‘Yes.’ 

“2. Was the plaintiffs’ property flooded and damaged by the negli- 
gence of the defendant, as alleged in plaintiffs’ first cause of action? 
Answer: ‘Yes,’ 

“3, What damages, if any, are the plaintiffs entitled to recover on 
their first cause of action? Answer: ‘$3,800.’ 

“4, Did the defendant build and construct a sewer line across plain- 
tiffs’ property, as alleged in the complaint? Answer: ‘Yes.’ 

5. Has the defendant acquired the right by prescription to construct 
and maintain said sewer line, as alleged in the answer? Answer: ‘No.’ 

“6. What compensation, if any, are the plaintiffs entitled to recover 
on their second cause of action? Answer: ‘$200.00.’ ” 

It was ordered and adjudged by the court that plaintifis recover of the 
defendant the sum of $4,000, and the costs of the action, and that de- 
fendant has and shall enjoy a permanent easement or right to maintain 
its present drainage system and sewer line over and across plaintitts’ 
property. 

The defendant appealed from the judgment to the Supreme Court, 
assigning errors in the trial chiefly with respect to the third issue. 


Chas. W. Bagby, C. D. Swift, and J. C. Rudisill for piaintiffs. 
Rk. H. Shuford, J. L. Murphy, and M. H. Yount for defendant. 
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Connor, J. The plaintiffs, as appellees, moved in this Court that the 
appeal of the defendant be dismissed for that the case on appeal was not 
prepared in accordance with the provisions of C. §., 643, and of Rule 19 
of this Court. 

An examination of the transcript filed in this Court at the time the 
appeal was docketed discloses that the case on appeal, upon disagreement 
of counsel, was settled by the judge. C. S., 644. Plaintiffs’ motion 
that the appeal be dismissed was therefore addressed to the discretion of 
this Court. Rule 19 (4). Although the case on appeal was not pre- 
pared in accordance with the provisions of the statute (C. S., 643), 
plaintiffs’ motion was denied. The appeal was heard and duly consid- 
ered by this Court. 

If in the preparation of the case on appeal the provisions of the 
statute had been complied with, and the case on appeal had been a con- 
cise statement of the case, containing only matter reasonably required 
for the consideration by this Court of defendant’s assignments of error, 
the defendant would have been spared needless expense for the printing 
of the record, and the labor of this Court would have been greatly 
lessened. After examining the transeript filed in this Court, the Court 
was of opinion that a dismissal of its appeal would be a denial of justice 
to the defendant. For that reason, plaintiffs’ motion was denied by this 
Court in the exercise of its discretion. 

On its appeal to this Court, the defendant relies chiefly on its con- 
tention that there were errors in the instructions of the court to the 
jury with respect to the third issue, for which it 1s entitled to a new 
trial. Its assignments of error with respect to the other issues have 
been duly considered. They cannot be sustained. There was no error 
in the trial with respect to these issues. 

The third issue is as follows: “3. What damages, if any, are the 
plaintiffs entitled to recover on their first cause of action?” 

With respect to this issue, the court instructed the jury as follows: 

“Now, gentlemen, I refer you to the evidence in this case. The plain- 
tiff has introduced witnesses whose testimony tends to show that plain- 
tiffs’ property was worth $8,000 before the floods of 1934 (assuming 
that the defendant, the eity of Hickory, had had then suitable and proper 
drainage to take care of and carry off this overflow of water), and that 
after the floods (assuming that the defendant, the city of Hickory, in 
this case will acquire a permanent right or easement to continue its 
present system of drainage) that the plaintiffs’ property is not worth 
more than $1,500 or $2,000. | 

“Now, ordinarily, in a tort action, that 1s, an action for a negligent 
wrong, the measure of damages would he the damages that proximately 
flow or arise as the direct and proximate result of the wrong, or such as 
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could have been reasonably foreseen and anticipated by the defendant. 
(But this case, although it is being tried as an acticn for damages, 
partakes to some extent of the nature of a proceeding for condemnation, 
for the reason that both sides agree that permanent damages shall be 
assessed in this case, that is, that whatever the plaintits shall recover 
shall represent past damages, present damages, and prospective damages, 
and when the case is tried on that theory, and the judgment is signed— 
in the event you allow the plaintiffs’ damages—the effect of it will be to 
grant the defendant, the city of Hickory, a perpetual easement to main- 
tain lts drainage system as it now is, without enlarging it, even though 
it might be necessary to enlarge it, in so far as the plaintiffs’ property is 
concerned, and in that class of cases the law has fixed a rule for the 
measurement of damages which represents the difference in the market 
value of the property immediately before the injury was sustained and 
immediately after it was sustained.) 

(Then, what was the market value of the plaintiffs’ property? What 
was it before the floods of 1934 occurred, assuming that there had been 
a drainage then sufficient to take care of the rainfall and floods, and 
then what would be its market value immediately after the floods of 
1934, assuming that the defendant, the city of Hickory, has the right to 
continue its present drainage system, even though it might be ascer- 
tained to be insufficient ? 

“(Now, the amount the plaintiffs are entitled to recover—if you find 
that they are entitled to recover at all—would be the difference between 
those two sums. So, I charge you, when you come to answer the third 
issue, you should answer it in such sum as vou may find by the greater 
weight of the evidence would represent the difference between the market 
value of the property, as I have defined that to you just before the floods 
of 1934, assuming that it had drainage sufficient to take care of the 
overflow and excess water, and what its market value would be after 
the floods of 1934, assuming that the defendant, the city of Hickory, will 
acquire at the end of this lawsuit a perpetual right or easement to con- 
tinue its present drainage system, so far as the plaintiffs’ property is 
concerned, and you are to fix that amount in dollars ard cents, as you 
may find it to be, that is, the difference between those two sums. )” 

The defendant duly excepted to the portions of said instructions which 
are included within parentheses, and assigns same as ervor. 

At the trial, evidence for the plaintiffs showed that their property 
had been injured by water, resulting from unusual rainfalls, which had 
overflowed said property during the months of July and August, 1934, 
because of the inadequate drainage system which the defendant, the city 
of Hickory, had caused to be constructed within its corporate limits 
prior to that time. There was no evidence tending to show any subse- 
quent injuries to said property. 


N.C] SPRING TERM, 1937. 535 


MESSICK v, HICKORY. 


Witnesses for the plaintiffs testified that in their opinion plaintiffs’ 
property would have been worth, on 13 January, 1936—the date of the 
commencement of this action—the sum of $8,000, 1f the drainage system 
of the defendant had been adequate to take care of and to carry off the 
water which overflowed said property during the months of July and 
August, 1934, but that by reason of the inadequacy of said drainage 
system, the said property at that date was worth only $1,500 or $2,000. 
Plaintiffs offered no evidence tending to show the value of their prop- 
erty immediately before or immediately after it was injured by the 
overflow of water during the months of July and August, 19384. 

Witnesses for the defendant testified that in their opinion plaintiffs’ 
property was worth during the months of July and August, 1934, $4,000 
to $4,500, both before and after water, resulting from unusual rainfalls, 
overflowed said property. These witnesses were of the opinion that the 
injuries to said property, caused by the overflow of water, were tempo- 
rary and not substantial, and that the value of the property was not 
affected by such injuries. 

The inadvertent statement by the court in its instructions to the jury 
with respect to the third issue, in effect, that witnesses for the plaintiffs 
had testified that in their opinion plaintiffs’ property before it was 
injured by the floods of 1934 was worth $8,000, and that after said floods 
it was worth not to exceed $2,000, when taken in connection with the 
instruction as to measure of damages which the jury should apply in 
this case, was not only erroneous in fact, but was manifestly prejudicial 
to the rights of the defendant. The instructions, moreover, show that 
the court was inadvertent to the testimony of witnesses for the defendant 
as to the value of plaintiffs’ property both before and after the floods of 
1934. The court failed to refer in its instructions to this testimony. 
This was likewise prejudicial to the defendant. Having instructed the 
jury in accordance with the contentions of the plaintiffs, it was error for 
the court to fail to instruet the jury in accordance with the contentions 
of the defendant as to the damages, if any, which the plaintiffs are 
entitled to recover on their first cause of action. 

For error in the instructions of the court to the jury with respect to 
the third issue, the defendant is entitled to a new trial of said issue. It 
is so ordered. See Lumber Co. v. Branch, 158 N. C., 251, 73 S. E., 164, 
where it is said by Walker, J.: “It is settled beyond controversy that it 
is entirely discretionary with the court, Superior or Supreme, whether it 
will grant a partial new trial. It will generally do so when the error, 
or reason for the new trial, is confined to one issue, which is entirely 
separable from the others and it 1s perfectly clear that there is no danger 
of complication.” 

Partial new trial. 
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H. M. STOVALL v. C. A. RAGLAND. 
(Filed 28 April, 1937.) 


1. Trial § 22— 


2. 


3. 


4. 


Upon motion to nonsuit, the evidence is to be consiclered in the light 
most favorable to the contentions of plaintiff. C. S., 567. 


Automobiles § 11— 


The driver of a car approaching a vehicle going in the same direction on 
the highway must keep on the right side of the highway until he deter- 
mines to pass the vehicle in front of him, and before attempting to pass 
must give warning of his intention to do so by blowing his horn. N. C. 
Code, 2621 (51), (54b). 


Automobiles § 13— 


Where the driver of a car ascertains that there is no vehicle in sight, 
either ahead of him or behind him, on the highway, he is under no obliga- 
tion, by virtue of N. C. Code, 2621 (59). to give any signal of his purpose 
to turn left across the highway to enter a driveway. 


Automobiles § 18g—Evidence held not to show contributory negligence 


barring recovery as matter of law. 


The evidence favorable to plaintiff tended to show that plaintiff, while 
driving his automobile on a State highway, at about 25 miles per hour, 
ascertained that there was no vehicle in sight either in front of him or 
behind him, slowed his ear to about eight miles per hour and turned his 
car to the left across the highway to enter a driveway to his home. with- 
out giving any signal of his purpose to turn, that defendant. driving his 
car in excess of forty-five miles per hour behind plaintiff and traveling 
in the same direction, drove on the left side of the highway, without 
giving any warning of his intention to pass plaintiff’s car, and hit plain- 
tiff’s car as plaintiff’s car, which he could have seen for a distance of 
about five hundred feet, was entering the driveway with only its rear 
wheels extending on the highway for a distance of about four feet, leaving 
fourteen feet of unobstructed highway on defendant’s right. Held: De- 
fendant’s violation of the statute regulating the passing of vehicles on the 
highway, N. C. Code, 2621 (51), (54b), was negligence per se, entitling 
plaintiff ‘to recover if such violation proximately caused the injury in 
suit. and defendant’s contention that plaintiff’s failure to give the signal 
of his intention to turn to the left across the highway, N. C. Code, 2621 
(59), constituted contributory negligence barring recovery asa matter of 
law is untenable, since the statute does not impose the duty on a driver to 
give such warning when the driver has ascertained thazt no vehicle is in 
sight from the front or rear. 


ApprEaL by plaintiff from Harris, J., at February Term, 1937, of 


FRANKLIN. Reversed. 


This is an action to recover damages for injuries bozh to his person 


and to his property, which the plaintiff suffered when an automobile 
which he owned and which he was driving was struck as it was entering 
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the driveway which leads from the highway on which he had been driv- 
ing to his home on the west side of said highway, by an automobile which 
the defendant was driving. 

It is alleged in the complaint that the injuries which the plaintiff 
suffered when his automobile was struck by the automobile which the 
defendant was driving were caused by the negligence of the defendant. 
This allegation is denied in the answer of the defendant. 

In further defense of plaintiff's action, the defendant alleges in his 
answer that plaintiff by his own negligence contributed to his injuries. 
Such contributory negligence is pleaded by the defendant in bar ot 
plaintiff’s recovery in this action. C.5., 523. 

At the close of the evidence for the plaintiff, on motion of the defend- 
ant, the action was dismissed by judgment as of nonsuit. C.S., 567. 

The plaintiff duly excepted and appealed to the Supreme Court, 
assigning error in the judgment. 


Charles P. Green and G, M. Beam for plainttrff. 
J. M. Broughton and W. H. Yarborough for defendant. 


Connor, J. The evidence for the plaintiff at the trial of this action, 
considered in the light most favorable to the contentions of the plaintiff, 
as required by the well settled rule applicable to the question presented 
by this appeal (see Murphy v. Asheville-Anoxville Coach Co., 200 
N. C., 92, 156 S. E., 550), was sufficient to show the following facts: 

On 8 March, 1936, about 2 o’clock in the afternoon, plaintiff left the 
cafe in the town of Louisburg, N. C., which was operated by his wife, in 
his automobile and drove in a northerly direction toward his home, 
which is located about a mile from the corporate lhmits of Louisburg 
on the west side of the highway leading from Louisburg to Ienderson. 
Plaintiff’s wife was in the automobile, sitting on the front seat beside 
the plaintiff. On the rear seat were plaintiff’s son, about 12 vears of 
age, and another boy of about the same age. 

Before reaching the driveway which leads from the highway ou which 
he was driving to his home, which is about 125 feet from the highway, 
plaintiff was driving at a speed of about 25 miles per hour. The 
weather was fair, and the highway dry. As he approached the drive- 
way, the plaintiff slowed down to a speed of about 15 miles per hour. 
After observing the highway in both directions—to the north, through 
his windshield, and to the south, by means of a mirror attached to his 
windshield, and seeing no automobile or other vehicle approaching from 
either direction, plaintiff turned from the right side of the highway and 
drove across the highway to his left. Before doing so, plaintiff gave no 
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signal, by holding out his hand or otherwise, of his purpose to turn to 
his left and to enter the driveway. 

After he had turned to his left, and while he was en-ering the drive- 
way at a speed of about 8 miles per hour, plaintiff’s automobile was 
struck on its left side by an automobile which was driven by the defend- 
ant. At the time it was struck its front wheels were just entering the 
driveway, and its rear wheels were on the highway, about 4 feet from its 
west side. The highway is 18 feet wide. It was clear for a distance 
of 14 feet on the right side of the defendant as he approached the drive- 
way from the south. As the result of the collision, plaintiff suffered 
injuries both of his person and to his automobile, by rezson of which he 
has sustained damages. 

The highway on which plaintiff was driving before his automobile 
was struck by the automobile which the defendant was driving was 
straight for a distance of about 600 feet to the south of the driveway. 
The defendant approached the driveway from the sovth, traveling in 
the same direction as the plaintiff before he turned to his left and drove 
across the highway. Defendant could have seen plaintiff’s automobile 
before plaintiff turned to his left and drove across the highway for a 
distance of at least 500 feet. He was driving at a rapic. rate of speed— 
in excess of 45 miles per hour—on his left side of the lighway. As he 
approached plaintiff’s automobile he gave no warning, by sounding his 
horn or otherwise, of his purpose to pass plaintiff's automobile, nor did 
he slacken his speed until he was about 50 feet from plaintiff’s auto- 
mobile. He then put on his brakes, which were in good condition, and 
skidded toward plaintiff’s automobile, which at that time was entering 
the driveway. After he had struck plaintiff’s automobile, his auto- 
mobile ran for a distance of about 80 feet, when it left the highway, and 
ran into an embankment. Plaintiff’s automobile was knocked a dis- 
tance of about 25 feet to the north of the driveway. It was practically 
demolished. 

The trial court was of opinion that on all the facts shown by the 
evidence for the plaintiff, the defendant is not liable to the plaintiff in 
this action, and accordingly allowed defendant’s motion that the action 
be dismissed on the ground that plaintiff by his own negligence had 
contributed to his injuries. Judgment as of nonsuit was thereupon ren- 
dered, dismissing the action. On his appeal to this Court, the plaintiff 
contends that there is error in the judgment. This contention must be 
sustained. 

It was the duty of the defendant as he drove his at.tomobile on the 
highway, which is 18 feet wide, following the automobile of the plaintiff, 
to drive on his right-hand side of the highway, at least until he overtook 


N.C] SPRING TERM, 1937, 539 





STOVALL wt. RAGLAND. 





and decided to pass plaintiff’s automobile. This duty is preseribed by 
statute, which is as follows: 

“Cpon all highways of sufficient width, except upon one-way streets, 
the driver of a vehicle shall drive the same upon the right half of the 
highway, and shall drive a slow-moving vehicle as closely as possible to 
the right-hand edge or curb of sueh highway, unless it is impracticable 
to travel on such side of the highway, and except where overtaking and 
passing another vehicle, subject to the limitations applicable in overtak- 
ing and passing set forth in sections 2621 (54) and 2621 (55)." NLC, 
Code of 1935, section 2621 (51). 

When defendant approached plaintiff's automobile and undertook to 
pass the same on the highway, it was his duty before passing, or attempt- 
ing to pass, to give audible warning, by blowing his horn or otherwise. 
of his purpose to do so. This duty is also prescribed by statute, which 
is as follows: 

“The driver of an overtaking motor vehicle, not within a business or 
residence district as here defined, shall give audible warning with his 
horn or other warning device before passing or attempting to pass a 
vehicle proceeding in the same direction.” N.C. Code of 1935, section 
2621 (54b). 

The violation of these statutes, or of either of them, was negligence 
(see Grimes v. Carolina Coach Co., 203 N. C., 605, 166 S. E., 599), and 
if such negligence was the proximate cause of plaintiff's injuries, as the 
evidence for the plaintiff tended to show, the defendant, nothing else 
appearing, is liable to the plaintiff in this action. 

The defendant contends that, conceding that there was evidence tend- 
ing to show that plaintiff’s injuries were caused by his negligence, plain- 
tiff cannot recover in this action, because all the evidence shows that 
plaintiff by his own negligence contributed to said injuries. This con- 
tention cannot be sustained. The statute applicable to this contention 
is as follows: 

“The driver of any vehicle upon a highway, before starting, stopping, 
or turning from a direct line, shall first see that such moveinent can be 
made in safety, and if any pedestrian may be affected by such movement 
shal] give a clearly audible signal by sounding the horn, and whenever 
the operation of any other vehicle may be affected by such movement 
shall give a signal as required by this section plainly visible to the driver 
of such other vehicle of the intention to make such movement.” Code 
of N. C., section 2621 (59). 

The plaintiff having first looked in both directions, and having ob- 
served no automobile or other vehicle approaching from either direction, 
was under no obligation, by virtue of the statute, to give any signal of 
his purpose to turn to his left and enter the driveway to his home. He 
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was therefore not negligent as a matter of law in failing to give a signal 
before he turned to his left and crossed the highway for the purpose of 
entering the driveway to his home. 

There was error in the judgment dismissing the action. For that 
reason, the judgment is 

Reversed. 





BROCK BARKLEY, REcgEIvER ofr MCCLUNG REALTY COMPANY, a Corrora- 
TION, J. W. McCLUNG, ann J. W. McCLUNG, JR., v. MCCLUNG REALTY 
COMPANY, A Corporation, J. W. McCLUNG anp His Wire, MARY I. 
McCLUNG, J. W. McCLUNG, JR., MINERVA H. McCLUNG, anp Mc- 
CLUNG CORPORATION OF MIAMI, FLORIDA. 


(Filed 28 April, 1987.) 


1. Pleadings §§ 2, 16—Complaint may join causes of action arising out of 
same transaction or series of transactions forming one course of 
dealing. 

If the causes of action united in the same complaint are not entirely 
distinct and unconnected, if they arise out of one and the same trans- 
action, or a series of transactions forming one course of dealing, and all 
tending to one end, if one connected story can be told of the whole, the 
complaint is not multifarious, C. S., 507, and a demurrer thereto on the 
ground of misjoinder of causes should be overruled, C. &., 511 (5). 


2. Same—Actions against joint judgment debtors to set aside their respec- 
tive deeds as fraudulent as to creditor, held properly joined. 

In a suit against a corporation and its two principal stockholders, plain- 
tiff recovered judgment against defendauts jointly. Pending the suit the 
corporation and the individual defendants executed, respectively, deeds to 
lands owned by them to a family controlled corporation and to another 
member of the family. Upon return of execntion unsatisfied, a receiver 
was appointed for defendants in supplemental proceedings, who instituted 
this action against all three defendants to set aside their respective deeds 
as being without consideration and fraudulent to the judgment creditor. 
Held: Defendant’s demurrer to the complaint on the ground of misjoinder 
in that the complaint stated three separate causes of action, was properly 
overruled, for although the complaint does not allege that the separate 
deeds were executed by the defendants. respectively, pursuant to a con- 
spiracy to hinder, delay, and defraud creditors, an inference to that effect 
is not only permissible but inescapable from the facts alleged. 


AprEeaL by defendants from Cowper, Special Judge, at December 
Term, 1936, of Mecxitenspure. Affirmed. 

The facts alleged in the complaint are as follows: 

1. On 22 February, 1936, in an action pending in the Superior Court 
of Mecklenburg County, entitled, “Mrs. A. D. N. Hunter, Trustee, eé al., 
v. McClung Realty Company, a Corporation, J. W. McClung, and J. W. 
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McClung, Jr.,” a judgment was rendered that the plaintiffs recover of 
the defendants the sum of $10,000, with interest and costs. The said 
judgment was duly docketed in the office of the clerk of the Superior 
Court of Mecklenburg County on 24 February, 1986. Thereafter an 
execution was duly issued on said judgment to the sheriff of Mecklen- 
burg County. The said execution was returned wholly unsatisfied. In 
supplementary proceedings in execution which were duly instituted in 
said action, the plaintiff Brock Barkley was appointed by the court as 
receiver of the defendants, McClung Realty Company, a corporation, 
J. W. McClung, and J. W. McClung, Jr. The said receiver was author- 
ized and directed by the court to institute this action. The action was 
accordingly begun on 3 September, 1936. 

2. While the action entitled “Mrs. A. D. N. Hunter, Trustee, et al., v. 
McClung Realty Company, a Corporation, et al.,’ was pending in the 
Superior Court of Mecklenburg County, to wit: On 18 February, 1936, 
the defendant McClung Realty Company executed two certain deeds by 
which it purported to convey to the defendant MeClung Corporation of 
Miami, Florida, certain lots of land situate in Mecklenburg County, 
North Carolina, and fully described in said deeds, which were duly 
recorded in the office of the register of deeds of Mecklenburg County, 
on 20 February, 1936. 

3. While the action entitled “Mrs. A. D. N. Hunter, Trustee, ef al., v. 
McClung Realty Company, a Corporation, ef al.,” was pending in the 
Superior Court of Mecklenburg County, to wit: On 18 February, 1936, 
the defendant J. W. MeClung, Jr., executed a certain deed by which he 
purported to convey to the defendant McClung Corporation of Miami, 
Florida, certain lots of land situate in Mecklenburg County, North Caro- 
lina, and fully described in said deed, which was duly recorded in the 
office of the register of deeds of Mecklenburg County, on 20 February, 
1936. 

4, While the action entitled “Mrs. A. D. N. Hunter, Trustee, ef al., v. 
McClung Realty Company, a Corporation, et al.,” was pending in the 
Superior Court of Mecklenburg County, to wit: On 13 February, 1936, 
the defendants J. W. McClung and his wife, Mary L. MeClung, by their 
attorney in fact, J. W. McClung, Jr., executed a certain deed, by which 
they purported to convey to the defendant Minerva H. McClung, who 
is a daughter of the said J. W. McClung and his wife, Mary L. McClung, 
and a sister of the said J. W. McClung, Jr., certain lots of land situate 
in Mecklenburg County, North Carolina, and fully described in said 
deed, which was duly recorded in the office of the register of deeds of 
Mecklenburg County, on 20 February, 1936. 

5. The defendant J. W. McClung is the president, the defendant J. W. 
McClung, Jr., is the secretary, and the defendant Minerva H. McClung 
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is the vice-president of the defendant McClung Realty Company, a cor- 
poration organized under the laws of the State of North Carolina, and 
of the defendant McClung Corporation of Miami, Florida, a corporation 
organized under the laws of the State of Florida. The capital stock of 
both said corporations is owned and both said corporations are controlled 
by the defendants J. W. MeClung and J. W. McClung, -fr., and members 
of their family. The defendants J. W. MeClung and J. W. McClung, 
Jr., are directors of both said corporations. 

6. Each of the deeds hereinbefore described was executed by the 
grantor therein without consideration and for the purpose of hindering, 
delaying, and defrauding the plaintiffs in the action entitled “Mrs, .A. D. 
N. Hunter, Trustee, et al., v. MeClung Realty Company, a Corporation, 
et al,’ as creditors of the said grantor. 

On the foregoing facts alleged in his complaint, the plaintiff prays 
judgment that each of said deeds be set aside, and declared null and 
void, and that plaintiff have such other and further relief as he may be 
entitled to in the premises. 

Che defendants in apt time demurred to the complaint on the ground 
that on the facts alleged therein there is a defect of parties defendant, 
and a misjoinder of causes of action, in that plaintiff has joined at least 
three separate and distinct causes of action in his complaint. 

At the hearing of the action, the demurrer was overruled, and the 
defendants and each of them appealed to the Supreme Court, assigning 
error in the order overruling the demurrer. 


F. A. MecCleneghan and Stancill & Davis for plaintif. 
I, A, Hilker for defendants. 


Connor, J. It is provided by statute in this State that “the plaintiff 
may unite in the same complaint several causes of action, of legal or 
equitable nature, or both, when they all arise out of the same transaction, 
or transaction connected with the subject of the action.” C. 8., 507. 

Construing the provisions of this statute, it has been uniformly held 
by this Court that if the causes of action united in the same complaint 
be not entirely distinct and unconnected, if they arise out of one and the 
same transaction, or a series of transactions forming one course of 
dealing, and all tending to one end, if one connected story can be told 
of the whole, the objection that there is a misjoinder of causes of action 
in the same complaint, although aptly made by demurrer to the com- 
plaint (C. S., 511 [5]), will not be sustained. In such case, the de- 
murrer will be overruled. Hood v. Love, 203 N. C., 583, 166 S. E., 7438; 
Shaffer v. Bank, 201 N. C., 415, 160 S. E., 481; Trust Co. uv. Peirce, 
195 N. C., 717, 143 S. E., 524; Cotton Mills v. Maslin, 195 N. C., 12, 
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141 S. E., 348. In the last cited case, it is said by Brogden, J.: “The 
rule for determining misjoinder of causes of action is thus stated by 
Walker, J., in Hawk v. Lumber Co., 145 N. C., p. 48: ‘The result of 
the decisions is that, if the causes of action be not entirely distinct and 
unconnected, if they arise on one and the same transaction, or a series 
of transactions forming one course of dealing and all tending to one end, 
if one connected story can be told of the whole, the objection of multi- 
fariousness does not arise.’” The decisions of this Court cited by 
Justice Walker in support of the rule stated by him in Hawk v. Lumber 
Co., 145 N. C., 48, 58 S. E., 608, are McGowan v. Ins. Co., 141 N. C,, 
367, 54S. E., 287; Oyster v. Mining Co., 140 N. C., 135, 52 S. E., 198; 
Fisher v. Trust Cv., 188 N. C., 224, 50 8. E., 659; Daniels v. Fowler, 
120 N. C., 14, 26 8. E., 635; Cook v. Smith, 119 N. C., 350, 25 S. E., 
958; Benton v. Collins, 118 N. C., 196, 248. E., 122; King v. Farmer, 
88 N. C., 22; and Young v. Young, 81 N. C., 91. 

In the opinion in the last cited case, it is said by Ashe, J.: 

“Before this section of the Code (now C. 8., 507), was adopted, the 
doctrine of multifarlousness was generally understood by the profession, 
and as the Code has in the main conformed to the equity practice, it may 
be well to look to these old landmarks for a guide through the mist that 
envelopes the subject. 

“We find it held that if the grounds be not entirely distinct and un- 
connected; if they arise out of one and the same transactions or series 
of transactions, forming one course of dealing, and all tending to one 
end; if one connected story can be told of the whole, the objection of 
multifariousness does not arise. Story Eq. Pl., sec. 271; Bedsole v. 
Afonroe, 40 N. C., 318. And if the objects of the suit are single, and 1t 
happens that different persons have separate interests in distinet ques- 
tions which arise out of the single object, it necessarily follows that such 
different persons must be brought before the court in order that the suit 
may conclude the whole subject. Salvidge v. Hyde, 5 Mad. Ch. Rep., 
138. The same doctrine was laid down by Chancellor Walworth in the 
ease of Boyd v. Hoyt, 5 Paige, 78. And in the case of Whaley v. 
Dawson, 2 Sch. & Lef., 370, 1t was held that in English cases where 
demurrers, because the plaintiff dernanded in his bill matters of distinct 
natures against several defendants not connected in interest have been 
overruled, there has been a general right in the plaintiff covering the 
whole ease, although the rights of the defendants may have been distinct; 
and so it was held in the case of Dimmeck v. Virby, 20 Pick., 368, that 
where one general right is claimed by the plaintiff, although the defend- 
ants may have distinct and separate rights, the bill of complaint is not 
multifarious. All these cases were decided upon the principle of pre- 
venting a multiplicity of suits, which was the object of the ‘clause’ under 
consideration. 
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“Applying the principles enunciated in the cases cited to our case, 
we are of the opinion the causes of action in the complaint were prop- 
erly united and the first ground of objection taken by the demurrer 
eannot be sustained.” 

It is not specifically alleged in the complaint in this action that the 
defendants entered into a conspiracy to hinder, delay, and defraud their 
creditors, and that the deeds which the plaintiff seeks to have set aside 
and declared null and void for that reason, were executed pursuant to 
such conspiracy. However, an inference to that effect is permissible. 
Indeed, such inference from the facts alleged in the complaint is ines- 
eapable. In 7rust Co. vu. Peirce, 195 N. C., 717, 148 8. E., 524, it is 
said in the opinion by Stacy, C. /.: 

“The one circumstance which differentiates this case from those cited 
by the defendants, especially Emerson v. Gaither, 103 Ind., 564, 7 Am. 
Cas., 1114, most nearly in point and upon which great reliance is put, is 
the allegation of a general course of dealing and systematic policy of 
wrongdoings, concealment, and mismanagement, virtually amounting to 
a conspiracy, in which the defendants are all charged with having par- 
ticipated at different times and in varying degrees. Cotton +. Laurel 
Park Estates, 195 N. C., 848, 141 8S. E., 339, <A connected story is told 
and a complete picture is painted of a series of transactions, forming 
one general scheme, and tending to a single end. This saves the plead- 
ing from the challenge of the demurrers.” 

There is no error in the order overruling the demurrer in this action. 
It is 

Affirmed. 





A. M. MEWBORN and His WIFE, FLORENCE A, MEWBORN, v. RUDISILL 
GOLD MINE, INC., anp CARSON REALTY COMPANY. 


(Filed 28 April, 1937.) 


1. Nuisance § 1—Instruction held to charge that location of mine as well 
as its manner of operation determines whether it is nuisance. 


The evidence disclosed that defendant operated a gold mine on property 
inside the corporate limits of a city, and that plaintiffs owned adjacent 
property, also within the city limits. The court instructed the jury, in 
effect, that the operation of the mine by defendant world not constitute 
a nuisance unless its manner of operation occasioned more noise, lights, 
and vibration than would result from the operation of other mines of like 
kind and character operated as a reasonably prudent miner would operate 
them under like circumstances. Held: Construing the charge contextually 
as a whole in the light of the evidence, an objection that it failed to 
charge that the location of the mine as well as the marner of its opera- 
tion should be considered in determining whether it was a nuisance, is 
untenable. 
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2. Trial § 36— 
An instruction will be considered contextually as a whole and inter- 
preted in the light of all the evidence. 


Apprat by plaintiffs from Cowper, Special Judge, at September Term, 
1936, of MeckLteNBuRG. No error. 

This is an action to recover damages for injuries both to the persons 
and to the property of the plaintiffs which were caused by the opera- 
tion by the defendant Rudisill Gold Mine, Inc., as lessee of the defendant 
Carson Realty Company, of a gold mine which is located on property 
adjoining the property of the plaintiffs within the corporate hmits of 
the city of Charlotte, N. C. 

It is alleged in the complaint that by the maintenance and operation 
of the gold mine described therein, the defendants have created a nui- 
sance which has caused injuries both to the persons and to the property 
of the plaintiffs. This allegation is denied in the answers of both the 
defendants. 

At the close of all the evidence, the motion of the defendant Carson 
Realty Company that the action be dismissed as to said defendant by 
judgment as of nonsuit, was allowed. Judgment was rendered accordingly. 

The evidence offered by the plaintiffs and by the defendant Rudisill 
Gold Mine, Inc., tended to support their conflicting contentions as to 
the facts. 

Issues arising on the pleadings of the plaintiffs and of the defendant 
Rudisill Gold Mine, Ine., were submitted to the jury. The first and 
second issues were as follows: 

“1, Are the plaintiffs A. M. Mewborn and his wife, Florence A. 
Mewborn, owners as tenants by the entirety of the property described in 
the complaint? Answer: ............. 

“9, Did the defendant Rudisill Gold Mine, Inc., maintain and operate 
the gold mine referred to in the complaint so as to create a nuisance, as 
alleged, to the time of the trial? Answer: ............. - 

The first issue was answered “Yes (by consent).” With respect to 
the second issue, the court instructed the jury as follows: 

“On the second issue, the burden is on the plaintiffs to satisfy the jury 
by the greater weight of the evidence that the defendant Rudisill Gold 
Mine, Inc., did maintain and operate the gold mine referred to in the 
complaint so as to create a nuisance, as alleged, and that it did so up to 
the time of the trial. 

“One who owns, or maintains and operates, a mining plant must take 
proper precautions to prevent unnecessary or excessive noises, or vibra- 
tions, or glaring lights, from becoming a nuisance to those residing in 
such proximity as to be injuriously affected by such noises, vibrations, 
or lights, amounting to a nuisance, but this being done, unavoidable 
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noises, and vibrations, and necessary lights must be considered as incon- 
veniences to which neighbors must submit. 

“The court further charges you, gentlemen of the jury, that mere 
noise, in itself, is not a nuisance, but noise may become a nuisance if it 
be of such excessive character as to produce actual physical discomfort, 
and annoyance to a person of ordinary sensibilities. 

“The court further charges you, gentlemen of the jury, that as many 
useful acts are necessarily attended with more or less noise, vibrations, 
and lights, reasonable noise, vibrations, and hghts, which are not exces- 
sive and abnormal under the circumstances, do not constitute a nuisance. 

“Now, gentlemen of the jury, the court further instructs you on the 
second issue that the operation of a mine must occasion more noise and 
vibration than necessarily results from the operation of other plants of 
like kind and character, operated as a reasonably prudent man or miner 
would operate them under like circumstances, in order to constitute such 
operation a nuisance. Although the operation may be to some extent 
annoying, if not annoying to the extent of amounting to a nuisance— 
that 1s, excessive, or unreasonable, greater than other mining plants of 
like kind and character, operated by reasonably prudent miners, then, 
gentlemen, 1t must be submitted to. 

“Again, gentlemen, the court instructs you, with the hope of aiding 
vou in understanding the charge, to create a nuisance for which damages 
may be recovered, the noise and vibration must be either excessive or 
unreasonable in degree, and of such character as to produce physical 
discomfort to a person of ordinary sensibilities; the injuries must be 
real, gentlemen, and not fanciful. 

“Now, gentlemen, applying these principles of law to this ease, and 
addressing myself to the second issue, the court instructs the jury that if 
the jury shall find from the evidence, and by its greater weight, the 
burden being upon the plaintiffs on the second issue, taat the mainte- 
nance and operation of the defendant’s mine occasioned more noise and 
vibration than necessarily resulted from the operation of other plants of 
like kind and character, i.e., other plants of like kind and character, 
that such noise and vibration were excessive, or unreasonable in degree, 
and of such character as to produce physical discomfort and annoyance 
to a person of ordinary sensibilities, or injury to property, which could 
have been avoided but for such excessive or unreasonabie operation, as 
I have defined them, and as alleged in the complaint, then, gentlemen of 
the jury, the court instructs you that if you find all of this by the 
greater weight of the evidence, that would amount to a ruisance, and it 
would be your duty to answer the second issue ‘Yes’; if you fail to so 
find, by the greater weight of the evidence, it would be equally your duty 
to answer the second issue ‘No,’ ” 
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The jury answered the second issue “No.” 

From judgment that they recover nothing of the defendant Rudisill 
Gold Mine, Inc., by this action, the plaintiffs appealed to the Supreme 
Court, assigning errors in the instructions of the court to the jury. 


Leslie J. Huntley, Jr., G. T. Carswell, and Joe W. Ervin for plaintiffs. 
Whitlock, Dockery & Shaw for defendant. 


Connor, J. On their appeal to this Court, the plaintiffs contend that 
the trial court should have instructed the jury that the question as to 
whether the gold mine which is operated by the defendant is a nuisance 
depended not only on the manner in which it was operated by the defend- 
ant, but also on its location. Thev contend that the failure of the court 
to so instruct the jury was error, for which the plaintiffs are entitled to 
a new trial. 

All the evidence at the trial showed that both the plaintiffs’ property, 
which the plaintiffs occupy as their home, and the gold mine which the 
defendant operates, are located within the corporate lmits of the city 
of Charlotte, N. C., and that plaintiffs’ property adjoins the property 
on which the gold mine is operated by the defendant. 

It is undoubtedly true, as contended by the plaintiffs, that the location 
of a mine or factory—whether in a city or town or in the country— 
whether in a residential or business district of a city or town—should be 
considered by the jury in determining whether the operation of the mine 
or factory creates a nuisance for which a plaintiff may recover damages, 
when its operation results in injury to his person or property. 46C. J., 
p. 666, sec. 32, and cases cited to support the principle stated in the text. 
Conceding that in the instant case, the Jury should have been instructed 
to consider the location of the gold mine operated by the defendant in 
determining whether such operation is a nuisance, we are of opinion that 
the trial court did, in effect, so instruct the Jury. 

Taking the charge as a whole, and not disconnectedly (see J'esencer 
v. alills Co., 209 N. C., 615, 184 S. E., 535), and interpreting the in- 
structions in the hght of all the evidence (see fn re Wull of Hardee, 
187 N. C., 381, 121 8. E., 667), we hold that there was no error in the 
instructions with respect to the second issue for which plaintiffs are 
entitled to a new trial. The answer to the second issue is determinative 
of the action. The judgment is affirmed. 

No error. 
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MRS. CLATE WHITE AYDLETT v. MAJOR & LOOMIS COMPANY. 
(Filed 28 April, 1987.) 


1. Corporations §§ 14, 20—-Purchaser of stock may rely on apparent au- 
thority of treasurer and general manager to make repurchase agree- 
ment. 


Plaintiff purchased a considerable amount of a new issue of preferred 
stock of defendant corporation, the sale having been made by a director 
of the corporation under an agreement, in accordance with a letter in 
regard to the sale written the director by the treasurer and general man- 
ager of the corporation, under which the corporation agreed to repur- 
chase at par a stipulated amount of the stock every three-year period 
upon demand of the purchaser. Thereafter, upon demand of plaintiff, 
defendant corporation repurchased part of the stock over a three-year 
period, but refused to repurchase more of said stock during the subsequent 
three-year period, and plaintiff instituted this action. Held: Plaintiff had 
a right to rely on the apparent authority of the treasurer and general 
manager of the corporation to make the repurchase agreement in good 
faith in the interest of the corporation to induce the purchase of the stock, 
and defendant’s contention that its officer did not have authority to make 
the agreement is untenable, and the corporation being solvent and the 
rights of creditors not being involved, and the corporation not being pro- 
hibited by statute or its charter from purchasing certain shares of its 
own preferred stock, and there being no suggestion of collusion or fraud, 
a directed verdict for plaintiff is without error. 

2. Limitation of Actions § 3—Cause of action does not accrue until injured 
party is at liberty to sue. 

A cause of action does not accrue until the injured party is at liberty 
to sue, and where a contract obligates a party to repurehase stock upon 
demand after a stated period, a cause of action thereon does not accrue 
until the seller has a right to demand repurchase and the demand made 
in accordance therewith is refused by the seller. 


3. Evidence § 39—Written instrument does not preclude extrinsic evidence 
of contemporaneous agreement not in conflict therewith. 


A provision in a stock certificate that the corporation should have the 
option to repurchase its stock at any interest period at a price five dollars 
above par does not preclude evidence of an agreement by the corporation 
at the time of the sale to redeem a part of the stock at par every three- 
year period, upon demand of the purchaser, the agreement. not being incon- 
sistent with the provision in the certificate. 


APPEAL by defendant from Frizzelle, J., at September Term, 1936, of 
Pasquotank. No error. 

This was an action to enforce a contract for the purchase of certain 
shares of the preferred stock of defendant corporation. 

The plaintiff alleged, and offered evidence tending tc show, that in 
1926 the defendant duly authorized an increase of its capital stock by the 
issuance of $250,000 of 7% cumulative preferred stock of the par value 
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of $100. In order to facilitate the sale of the new stock it was under- 
stood that each director of the corporation should sell what stock he 
could. Pursuant to this arrangement, T. S. White, one of the directors, 
approached the plaintiff for that purpose, and she proposed to buy 261 
shares of the stock, provided the corporation would agree to repurchase 
or redeem a limited amount of the stock when her necessity required. 
This proposal was referred to T. J. Nixon, Jr., who was then director, 
treasurer, and general manager of the corporation, and in general charge 
of its business, and he thereupon wrote the following letter, under date 
of 4 April, 1926: 


Masor & Loomis Company, 
Tuos. J. Nrxon, Jr., Treas, & General Manager. 


Mr. T. 8S. Waite, 
Hertford, N. C. 


In reference to the proposed sale of Preferred Stock to your sisters, 
Mrs. Clate W. Aydlett, Mrs. Willie W. Weeks, and Mrs. Cornie W. 
Abbott, aggregating approximately fifty thousand dollars, we agree, 
should it become necessary for either of the above to have a portion of 
the above amount, not to exceed $3,000.00 at any one time, that we will 
redeem that portion of the stock at $100.00 per share, provided we are 
given ninety days notice in advance. However, it is understood that 
the stock cannot be called more than one time every three years. 

Yours very truly, 
Masor & Loomis Company, 
Tuos. J. Nixon, Jr., Treas. 


Shortly afterwards, and pursuant to this agreement, 251 shares of the 
stock were issued to and paid for by plaintiff. The certificate of stock 
contained this provision: “This stock is redeemable at the option of 
Major & Loomis Company at the price of $105 per share at any interest 
period by giving ninety days notice to the owner hereof,” 

Thereafter, upon the request of plaintiff, shares of plaintiff’s stock 
were repurchased by defendant on the dates and in the amounts follow- 
ing: 4 March, 1929, 5 shares, $500.00; 31 July, 1929, 10 shares, $1,000; 
16 January, 1930, 16 shares, $1,600; 1 November, 1930, 20 shares, 
$2,000, In 1931 and 1932, 36 shares of the stock belonging to plaintiff’s 
sister were likewise redeemed. 8 August, 1935, the plaintiff requested 
defendant to repurchase an additional $3,000 of her stock, in accordance 
with the terms of the agreement, and defendant refused to comply. 

Defendant denied in its answer that it was under obligation to redeem 
or repurchase plaintiff’s stock, that if the agreement alleged in the com- 
plaint was made by an officer of the company, it was without authority 
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and void; that the alleged agreement is void for uncertainty, and that 
plaintiff’s cause of action is barred by the statute of limitations; that 
the provisions in the stock certificate accepted by plaintiff constituted the 
contract between the parties for the redemption of stock. Defendant 
offered evidence tending to show that the officers and directors of the 
corporation, other than T. S. White and T. J. Nixon, Jr., were not 
advised of the letter of 4 April, 1926, and did not learn of it until 1932, 
when the board of directors ordered that no more stock be taken over. 
The defendant also offered the minutes of the board of directors tending 
to show restriction upon the authority of the treasurer and general 
manager with respect to the amount of timber he could purchase. 

At the close of the evidence defendant renewed its motion for judg- 
ment of nonsuit, and this was denied. 

Under peremptory instructions from the court, the jury answered the 
issues in favor of the plaintiff, and from judgment on the verdict de- 
fendant appealed. 


J. H. LeRoy, Jr., for plaintiff. 
Whedbee & Whedbee and Thompson & Wilson for defendant. 


Devin, J. The appellant’s principal assignments of error are ad- 
dressed to the denial of its motion for judgment of nonsuit, and to the 
charge of the court to the jury. 

Upon consideration of the facts presented by the record before us, we 
are of opinion, and so decide, that the motion for nonsuit was properly 
denied, and that the evidence offered warranted the peremptory instruc- 
tion given by the court. 

The authority of the treasurer and general manager of the corpora- 
tion to enter into the financial agreement alleged, for the purpose of 
inducing the purchase of a portion of the corporation’s issue of addi- 
tional shares of stock, on the evidence adduced, cannot be successfully 
controverted. Watson, Trustee, v. Proximity Mfg. Co., 147 N. C., 469; 
Bank v. Dunn Oil Mill Co., 157 N. C., 802; Morris v. Basnight, 179 
N. C., 298; Lumber Co. v. Elias, 199 N. C., 103; Warren v. Bottling Co., 
204 N. C., 288; White v. Johnson, 205 N. C., 773. 

A person dealing with the corporation and purchasing a considerable 
amount of a new issue of stock would have a right to act upon the 
apparent authority of the treasurer and general manager to make a con- 
tract, in good faith, in the interest of the corporation, to induce the 
purchase. Watson, Trustee, v. Proximity Mfg. Co., supra; Trollinger 
v. Fleer, 157 N. C., 81; R. BR. v. Smitherman, 178 N. C., 595; Cardwell 
v. Garrison, 179 N. C., 476; Lumber Co. v. Elias, supra. 

The fact that some of the plaintiff’s shares of preferred stock were 
being redeemed by the corporation was known to the entire board of 
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directors when the payments were begun in 1929, and no notice of objec- 
tion thereto was given to the plaintiff unti] 1935. While this may not 
have been conclusive evidence of ratification, it negatives the idea of 
concealment or advantage taken. Neither in the pleadings nor in the 
evidence is there any suggestion of collusion or fraud. The corporation 
was not prohibited by statute nor by its charter from purchasing certain 
shares of its own preferred stock for future disposition by the company. 
The dividends on the stock were being paid. The corporation was 
solvent. No rights of creditors were involved. Blalock v. Mfg. Co., 110 
N.C., 99; Hospital x. Nicholson, 189 N. C., 44; Thompson v. Shepherd, 
908 N. C., 310; Byrd v. Power Co., 205 N. C., 589; C. S., 1166, 1174. 

In no view could the cause of action be held to have been barred by 
the three-year statute of limitations. The last repurchase of plaintiff's 
stock by the defendant was 1 November, 1930. Under the contract she 
could not have requested another purchase until the expiration of three 
years thereafter. Request was made 8 August, 19385, and refused. Suit 
was begun 9 December, 1935. The cause of action does not accrue until 
the injured party is at liberty to sue. The statute of limitations begins 
to run only when a party becomes liable to an action. Mller v. Church, 
121 N. C., 269; City of Washington v. Bonner, 203 N.C., 250; Peal v. 
Martin, 207 N. C., 106. 

The provisions in the certificate of stock giving the corporation the 
option to call the stock for redemption at $105 do not conflict with the 
agreement giving the plaintiff the right to require the repurchase of 
limited amounts of her stock at par. The contract evidenced by the 
issue and acceptance of the certificate cannot be held to abrogate the 
previous agreement with the plaintiff, which is not inconsistent there- 
with. Byrd v. Power Co., 205 N. C., 589. 

The exceptions to the ruling of the court below upon the admission 
of evidence are without substantial merit. In the trial, we find 

No error. 





CLARENCE H. DAVIS, By His NExT FRIEND, B. O. DAVIS, v. ASKIN’S 
RETAIL STORES, INCORPORATED, anp GEORGE LEFLER, 


(Filed 28 April, 1937.) 


1. Libel and Slander § 2—Libelous words are actionable per se if they 
subject person to disgrace, ridicule, odium, or contempt. 

The rule determining whether words used in a libel are actionable 

per se is different from the rule applicable to actions for slander, and 

libelous words are actionable per se when they subject a person to dis- 
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grace, ridicule, odium, or contempt in the estimation of friends and 
acquaintances or the public, and it is not necessary that they impute a 
crime, 

2. Same—tLetter declared on in this case held libelous per se. 


A letter imputing that plaintiff had wrongfully removed merchandise 
not belonging to him from the State in violation of a criminal statute, and 
stating that if payment were not immediately made defendants would 
assume that the violation of the statute was intentional and would turn 
the matter over to the authorities for action prescribed by law, is held 
libelous and actionable without averment of special damages, 


3. Libel and Slander § 4——Complaint held to allege defendants’ responsi- 
bility for publication of libelous letter. 


The complaint alleged that defendants mailed to plaintiff, then seven- 
teen years of age, a letter containing language which, on account of plain- 
tiff’s inexperience and youth, would cause him to believe he was threat- 
ened with criminal prosecution, that plaintiff showed the letter to others 
and that defendants knew that plaintiff, by reason of his youth, and fear 
which the letter would engender, would show the letter to others for 
advice as a natural and probable result of defendants’ wrong. Held: 
The complaint sufficiently alleges that defendants were responsible for the 
publication of the libelous matter complained of. 


AppreaL by defendants from Cowper, Special Judge, at November 
Term, 1936, of Mrecxitensurc. Affirmed. 

Civil action for libel. The complaint alleges that the plaintiff, then 
17 years of age, received through the mail from the defendants the 
following false and libelous communication: “Collection Department, 
Askin’s—Clothing for the Family. Dear Customer: We have just 
learned through our special investigator that you have left the city and 
State with merchandise which was leased to you under a signed contract. 
By removing property which does not belong to you, you have violated 
the laws of this city and State, and by so doing you have made yourself 
liable to prosecution. This law was passed for the protection of mer- 
chants against people who willfully convert to their own use merchandise 
sold to them under lease. We do not know whether you intended to 
evade this obligation by leaving the city, or not, but we will have to 
arrive at that conclusion unless you settle the account at once. Natur- 
ally we would prefer to have you settle this account without any trouble, 
but unless we hear from you within three days, we will assume that it 
is not your Intention to pay, and we will then have to turn the whole 
matter over to the proper authorities, for whatever action is prescribed 
by the law. Very truly yours, Askin’s. Geo. Lefler, Mgr.” 

Tt was further alleged that the plaintiff, an inexperienced youth, 
believing he was threatened with prosecution for a criminal offense, 
naturally consulted others and exhibited the communicétion to them, 
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and that the defendants knew that the plaintiff, by reason of his youth 
and under the emotion of fear, would divulge the contents of the letter 
to others as a natural and probable result of defendants’ wrongful act. 

The defendants demurred on the ground that the complaint did not 
state facts sufficient to constitute a cause of action, for that the writing 
quoted was not libelous per se, and no special damages were alleged; 
and also that it appeared in the complaint that the alleged hbel was 
published by the plaintiff himself and not by defendants. 

The demurrer was overruled, and defendants excepted and appealed. 


Carswell & Ervin for plaintiff, appellee. 
Fred B. Helms for defendants, appellants. 


Devin, J. The sufficiency of the complaint is challenged by the 
demurrer on two grounds: (1) That the writing complained of is not 
libelous per se and contains no averment of special damage, and (2) that 
the complaint shows there was no publication of the alleged libel by the 
defendants. 

1. The distinction between oral and written defamation is well recog- 
nized. To determine whether the particular words used are actionable 
per sé, 1t is necessary to apply a different rule in case of libel from that 
applicable to slander. 

In Simmons v. Morse, 51 N. C., 7, it was said: “A libel, as applicable 
to individuals, has been well defined to be a malicious publication, 
expressed either in printing or writing, or by signs, or pictures, tending 
either to blacken the memory of one dead or the reputation of one alive, 
and expose him to public hatred, contempt, or ridicule. . . . Any 
written slander, though merely tending to render the party liable to 
disgrace, ridicule, or contempt, 1s actionable, though it do not impute 
any definite infamous crime.” 36 C. J., 1152; Brown v. Lumber Co., 
167 N. C., 9; Hall v. Hall, 179 N. C., 571; Alexander v. Vann, 180 
N. C., 187; Hedgepeth v, Coleman, 183 N. C., 309; Pentuff v. Park, 
194 N. C., 146. 

In Paul v. Auction Coa, 181 N. C., 1, Hoke, J., uses this language: 
“Tt is fully recognized that in order to constitute a libel it is not neces- 
sary that the publication should impute the commission of crime, in- 
famous or otherwise, but the charge is established when a false publica- 
tion is made, holding one up to public hatred, obloquy, contempt, or 
ridicule,” 

In Pentuff v. Park, supra, Clarkson, J., quotes with approval from 
Newell on Slander and Libel, as follows: ‘Everything printed or 
written which reflects on the character of another, and is published 
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without lawful justification or excuse, is a libel, whatever the intention 
may have been. . . . The words need not necessarily impute dis- 
graceful conduct to the plaintiff; it is sufficient if they render him 
contemptible or ridiculous.” 

“Defamatory words, when spoken, are ordinarily not actionable per se 
unless thev impute a crime; but written or printed worcs are actionable 
when they subject a person to disgrace, ridicule, odium, or contempt in 
the estimation of friends and acquaintances, or the public.” 17 R. C. L., 
263; Foster-Milburn v. Chinn, 134 Ky., 424. 

The written words complained of charged the plaintiff in part as 
follows: “By removing property which does not belong to you, you have 
violated the laws of this city and State, and by so doing you have made 
yourself liable to prosecution. This law was passed fo: the protection 
of merchants against people who willfully convert to their own use 
merchandise sold to them under lease. . . . Unless we hear from 
you within 3 days we will have to turn the whole matter over to the 
proper authorities for whatever action is prescribed by the law.” 

In accord with the pertinent principles of the law of libel as set forth 
in the adjudicated cases and stated by text-writers, this written language 
must be held libelous and actionable without averment of special 
damages. 

2. Does the complaint sufficiently allege that the defendants were 
responsible for the publication of the libelous matter eomplained of ? 
Under the rule stated by Adams, J., speaking for the Court in Hedgepeth 
v. Coleman, 183 N. C., 809, this question must be answered in the 
affirmative. In the Medgepeth case, supra, the facts were similar to 
those in the case at bar. It was there said: “In the lester referred to 
there is a threat of prosecution. When it was received, the plaintiff 
was between fourteen and fifteen years of age, and his youth was known 
to the defendant. With the knowledge of the plaintiff’s immaturity, of 
the character of the accusation and menace contained in the letter, of the 
probable emotion of fear, and the impelling desire for advice on the 
part of the plaintiff, the defendant must have foreseen the plaintiff’s 
necessary exposure of the letter as the natural and probable result of 
the libel.” 

The facts alleged in the complaint are sufficient to constitute a cause 
of action, and the demurrer was properly overruled. 


Affirmed. 
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STATE vy. RAYMOND EDWARDS. 
(Filed 28 April, 1937.) 


1. Criminal Law §§ 33, 41f—Defendant is entitled to have exculpatory as 
well as ineriminating portions of confession considered by jury. 
“xculpatory matter contained in a confession of guilt introduced in 
evidence by the State should be given the same weight by the jury as 
incriminating portions of the confession, unless disproved or weakened 
by other evidence, since a confession must be considered as given, in its 
entirety, and the exculpatory statements do not constitute evidence by 
defendant in his own behalf, and an iustruction that such statements 
should be scrutinized because of defendant’s interest in the verdict, is 


error. 
2. Criminal Law § 41f—Credibility of testimony by defendant in his own 
behalf. 


It is error for the court to charge that defendant’s testimony should be 
serutinized and received with caution in view of defendant’s interest in 
the verdict, without adding that if they find defendant worthy of belief, 
they should give as full credit to his testimony as any other witness, 
notwithstanding his interest. 

3. Homicide 8§ 4c, 21—-Evidence of drunkenness is competent on question 
of premeditation and deliberation. 


Evidence of defendant’s drunken condition at the time of the homicide 
is competent on the question of premeditation and deliberation, since if 
defendant is too intoxicated to be capable of premeditation and delibera- 
tion he cannot be convicted of first degree murder. unless the deliberate 
purpose to kill was formed when sober, though executed when drunk. 


AppraL by defendant from Finley, Emergency Judge, at November 
Term, 1986, of Gasron. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of his wife, Fannie Edwards. 

The deceased was killed on the mght of 5 November, 1936. The 
evidence tending to connect the defendant with the homicide comes from 
a written confession in which the defendant says he killed his wife with 
an axe, but in the same confession he states and reiterates that he was 
drunk and did not know what he was doing. The defendant offered 
no evidence. 

With respect to the statements in the confession tending to show that 
the defendant was drunk, the court in its charge said to the jury: ‘This 
is evidence offered by the defendant in his own behalf and the law says 
that you shall ‘take it with a grain of salt.” Exception. 

And immediately following: “The State contends that there was no 
evidence to show that he was drunk that evening outside of the evidence 
of the defendant—evidence made in his own behalf. The law says that 
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you must take these statements with care and caution, because he is 
liable to testify to his own interest, . . . if a man’s life is at 
stake.” Exception. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by asphyxiation. 

The defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Ernest &. Warren and Charles FE. Hamilton, Jr., for defendant. 


Stacy, C. J. In telling the jury that they should take the exculpa- 
tory part of defendant’s confession “with a grain of salt,” the learned 
judge was evidently under the impression that the defendant had testified 
in his own behalf. In this he was mistaken. The defendant did not 
go upon the witness stand. The confession was offered in evidence by 
the State, and upon the confession the prosecution grounded its case. 
S.v. Cohoon, 206 N. C., 388, 174 8. E., 91. The defendant was entitled 
to have the confession considered as given, in its entirety, with whatever 
views or theories it afforded. 8S. v. Jones, 79 N. C., 680; 1R. C. L., 585. 

In Burnett v. People, 204 Ill., 208, 68 A. S. R., 206, 66 L. R. A., 304, 
the following instruction was held to be a correct statement of the law: 
“The court instructs the jury that where a confession of the prisoner 
charged with a crime is offered in evidence, the whole or the confession 
so offered and testified to must be taken together, as well (as) that part 
which makes in favor of the accused as that part whick. makes against 
him; and if the part of the statement which is in favor of the defendant 
is not disproved by other testimony in the case, and is not improbable 
or untrue, considered in connection with all the other testimony of the 
ease, then that part of the statement is entitled to as much consideration 
from the jury as the parts which make against the defendant.” 

Again, this original misapprehension seems to have led the court into 
another error. The jury was instructed to consider the “‘evidence of the 
defendant,” meaning the exculpatory statements in the confession, “with 
care and caution because he is liable to testify to his own interest 
if a man’s life 1s at stake.” It is conceded in the State’s brief that, haa 
the defendant testified in his own behalf, this instruction could hardly 
be said to meet the test laid down in S. v. Ray, 195 N. C., 619, 1483S. E., 
148: “. . . where a defendant, in the trial of a criminal prosecu- 
tion, testifies in his own behalf, it is error for the trial court to instruct 
the jury to scrutinize his testimony and to receive it with grains of 
allowance, because of his interest in the verdict, without adding that if 
they find the witness worthy of belief, they should give as full credit 
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to his testimony as any other witness, notwithstanding his interest,” 
citing in support of the position, S. v. Graham, 133 N. C., 645, 45 S. E., 
514; 8S. v. Lee, 191 N. C., 544, 28 S. E., 552; S. v. Collins, 118 N. C., 
1208, 24S. E., 118; 8. v. Holloway, 117 N. C., 730, 23 8S. E., 168, later 
quoted with approval in S. v. Wilcox, 206 N. C., 694, 175 8S. E., 121. 

Evidence of the defendant’s drunken condition at the time of the homi- 
cide was competent to be considered by the jury on the question of pre- 
meditation and deliberation. 8S. v. Ross, 193 N. C., 25, 136 S. E., 193; 
S.v. English, 164 N. C., 497, 80 8. E., 72; S. v. Allen, 186 N. C., 302, 
119 S. E., 504. 

Speaking to the question in 8S. v. Murphy, 157 N. C., 614, Hoke, J., 
delivering the opinion of the Court, said: “It 1s very generally under- 
stood that voluntary drunkenness is no legal excuse for crime, and the 
position has been held controlling in many causes in this State and on 
indictments for homicide, as in S. v. Wilson, 104 N. C., 868; 8. v. Potts, 
100 N. C., 457. The principle, however, is not allowed to prevail where, 
in addition to the overt act, it is required that a definite specific intent 
be established as an essential feature of the crime. In Clark’s Criminal 
Law, p. 72, this limitation on the more general principle is thus suc- 
cinctly stated: ‘Where a specific intent 1s essential to constitute crime, 
the fact of intoxication may negative its existence.’ Accordingly, since 
the statute dividing the crime of murder into two degrees and in cases 
where 1t becomes necessary, in order to convict an offender of murder 
in the first degree, to establish that the ‘killing was deliberate and pre- 
meditated,’ these terms contain, as an essential element of the crime of 
murder, ‘a purpose to kill previously formed after weighing the matter’ 
(S. v. Banks, 148 N. C., 658; 8. v. Dowden, 118 N. C., 1148), a mental 
process, embodying a specific, definite intent, and if it is shown that an 
offender, charged with such crime, is so drunk that he is utterly unable 
to form or entertain this essential purpose he should not be convicted 
of the higher offense. It is said in some of the cases, and the statement 
has our unqualified approval, that the doctrine in question should be 
applied with great caution. It does not exist in reference to murder in 
the second degree nor as to manslaughter. Wharton on Homicide 
(3 Ed.), 810. It has been excluded in well considered decisions where 
the facts show that the purpose to kill was deliberately formed when 
sober, though it was executed when drunk, a position presented in S. v. 
Kale, 124 N. C., 816, and approved and recognized in Arzman v. 
Indiana, 123 Ind., 346, and it does not avail from the fact that an 
offender is, at the time, under the influence of intoxicants, unless, as 
heretofore stated, his mind is so affected that he is unable to form or 
entertain the specified purpose referred to.” 

For errors, as indicated, a new trial will be awarded. 

New trial. 
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G. W. DENNY eT at, v. MECKLENBURG COUNTY ef At. 
(Filed 28 April, 1937.) 


Taxation § 4—-N. C. Code, 1834 (8), does not give special authority to 
counties to erect teacherages in connection with consolidated schools. 


N. C. Code, 1884 (8), giving special authority to counties to issue bonds 
and notes for the special purposes therein named, including the erection 
and purehase of schoolhouses, as administrative agencics of the State, 
does not grant special authority to issue bonds or notes for the erection 
and maintenance of teacherages in connection with consolidated rural 
schools, and where a proposed bond issue for this purpose has not been 
approved by the majority of the qualified voters of the county, an order 
restraining the issuance of the bonds is proper. 


Connor, J.. dissenting. 


ApprEaL by defendants from Ervin, Special Judge, at March Special 
Term, 1937, of MeckLENBURG. 

Civil action to restrain the defendant Board of Commissioners of 
Mecklenburg County from issuing bonds in the sum of $96,000 to pro- 
vide eight teacherages for the rural consolidated schools of the county. 

Pursuant to the provisions of the County Finance Act, ch. 81, Public 
Laws 1927, and subsequent amendments, the question was duly sub- 
mitted to a vote of the people and carried by a majority of the votes 
east, but not by a majority of the qualified voters. 

It is found as a fact that in the premises the defendants “are acting as 
an administrative agency of the State . . . to provide a State 
system of public schools according to the provisions of the Constitution.” 

It is the purpose of the county board of education to charge the 
teachers, occupying said buildings, as rental, a sum sufficient to liquidate 
the indebtedness during the hfe of the proposed bonds, which is to be 
thirty years. 

The court being of opinion that no authority has been granted to 
Mecklenburg County, as an administrative agency of the State, to pro- 
vide teacherages for the schools in question, granted the injunction 
prayed for by the plaintiff. Defendants appeal, assigning error. 


é 


H. Haywood Robbins for plaintiff, appellee. 
J. Clyde Stancill and Henry EH. Fisher for defendants, appellants. 


Stacy, C. J. The case turns on a single question. It is this: Does 
the special authorization to the counties of the State, as contained in 
section 8 of the County Finance Act, Michie’s Code, 1334 (8), to issue 
bonds and notes for the special purposes therein namec, including the 
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“erection and purchase of schoolhouses” and their “necessary equip- 
ment,” carry with it special authority to erect and maintain teacherages 
in connection with rural consolidated schools? The trial court answered 
the question in the negative. We cannot say there is error in this ruling. 

To hold as a matter of law that a teacherage is a part of the necessary 
equipment of a rural consolidated school would be to go farther than the 
General Assembly has gone, and, perhaps, entail some judicial engraft- 
ment. Greenbanks v. Boutwell, 43 Vt., 207. The statute is not fraught 
with any dubiety of meaning. <A teacherage, which is to be run for 
profit and solely for the benefit of the teachers, is not included within 
its terms. As was said in Hansen v. Lee, 119 Wash., 691, 206 Pac., 927, 
“Tt 1s not necessary to cite authorities to support the statement that 
school districts and their directors have only such powers as are by 
statute given them. <A careful reading of all the provisions of statutes 
affecting this question . . . shows that they do not, either expressly 
or by reasonable impliation, grant any power or authority to school 
districts, . . . or to their board of directors, to erect dwellings for 
the use of school teachers.” 

The cases cited by the defendants, Adams v. Miles, 300 S. W. (Tex. 
Civ, App.), 211, and Young v. Linwood, 97 8. W. (2d) CArk.), 627, 
are neither controlling nor directly in point. Indeed, the subsequent 
reversal of the Adams case, 35 S. W. (2d) (Tex.), 128, would seem to 
make it more nearly an authority for the plaintiff. Nor can the defend- 
ants derive any comfort from anything that was said in J'aylor v. Board 
of Education, 206 N. C., 268, 173 S. E., 608, or Frazier v. Comrs., 194 
N. C., 49, 138 8S. E., 433. 

On the record as presented, the judgment would seem to be correct. 


Affirmed. 


Connor, J., dissenting: The Judgment in this action is in accord with 
the opinion of the trial court that the Board of Commissioners of Meck- 
lenburg County has not been authorized by the General Assembly of this 
State to issue bonds of Mecklenburg County for the purpose of providing 
funds for the erection of teacherages in certain school districts of said 
county, notwithstanding the finding of the board of education of said 
county, approved by the said board of commissioners, that said teacher- 
ages are necessary for the maintenance and operation of schools in said 
districts as required by the Constitution of this State. 

The General Assembly, by statute, has authorized the board of com- 
missioners of any county in this State, after compliance with all the 
provisions of the statute, to issue bonds of the county for the purpose of 
providing funds for the “erection and purchase of schoolhouses.” N.C. 
Code of 1935, section 1334 (8). 
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There is in this State no statutory definition of the word ‘“school- 
houses.” In the absence of such definition, I do not think that it can be 
held as a matter of law that a teacherage is not a schoolhouse. On the 
facts found by the trial court in the instant case, I am of opinion that 
the Board of Commissioners of Mecklenburg County bas authority to 
issue bonds of said county for the purpose of providing teacherages for 
the school districts of said county named in the resolution of the said 
board of commissioners. Accordingly, I think the judgment in this 
action should be reversed. 





GASTON COUNTY UNITED DRY FORCES, INCORPORATED, v. J. A. 
WILKINS ano R. B. BABINGTON, JR., EXECUTors or THE ESTATE OF 
E. G. MecLURD. 


(Filed 28 April, 1987.) 


1. Wills § 438— 

A will speaks at the time of the death of testator, and if at that time 
there is no organization or entity answering the description and capable 
of taking the bequest, the bequest is void, even though a corporation is 
thereafter formed conforming to the description. 


2. Wills § 383d—Absolute bequest without restriction or control over the 
beneficiary constitutes gift and does not create trust. 


A bequest to “any organization which may be organized for the purpose 
of enforcing the prohibition laws” of the county may not be upheld as a 
trust so as to enable a corporation formed for the stipulated purpose after 
the death of the testator to take, since the bequest purports to vest sole 
ownership in the legatee without restriction, and consitutes an absolute 
gift rather than a trust. 


AppEAL by plaintiff from Pless, J., at September Term, 1936, of 
Gaston. Affirmed. 

Action to recover a legacy under the will of E. G. McLurd, deceased, 
heard upon agreed statement of facts. 

The facts agreed were substantially these: The testator died 24 No- 
vember, 1933, leaving a will, which contained the folowing bequest: 
“$1,000 to any organization which may be organized for the purpose of 
enforcing the prohibition laws in Gaston County.” On 1 January, 1936, 
the defendants, executors, instituted action in the Superior Court of 
Gaston County for the purpose of obtaining the advice of the court 
with respect to the quoted bequest. This action, to which the residuary 
legatees were made parties, resulted in a judgment by Harding, J., that 
the legacy of $1,000 was void for uncertainty as to the devisee and as to 
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the purpose of the bequest, and in the judgment was recited the further 
finding that at the time of the death of the testator there was no organl- 
zation in existence capable of receiving such a devise, and no organiza- 
tion at that time fulfilling the description of the beneficiary of the 
bequest. Thereafter, on 29 February, 1936, a charter was apphed for 
and issued, creating an ordinary corporation in the name of “(Gaston 
County United Dry Forces, Incorporated,” with authorized capital stock 
of 20,000 shares of par value of $1.00 each, showing subscription by 
the incorporators for four shares of stock. On 6 March, 1936, this 
action to recover the legacy of $1,000 was instituted. Among the 
objects and purposes of the plaintiff corporation, set out in the charter, 
were the following: “To promote and encourage the lawful enforcement, 
and to lawfully enforce and to aid and assist in enforeing by lawful 
means and measures the prohibition laws of North Carolina now in 
force in the State and Gaston County.” The corporation was author- 
ized to receive bequests and devises for the purposes of the corporation. 
The estate of the testator has not yet been fully administered. 

The court below held that the plaintiff was not entitled to recover 
under the facts agreed, and rendered judgment accordingly. Plaintiff 
appealed. 


A.C. Jones for plaintiff, appellant. 
J. A. Wilkins and Cherry & Hollowell for defendants, appellees. 


Devin, J., after stating the case: The question presented for decision 
is Whether the bequest of “$1,000 to any organization which may be 
organized for the purpose of enforcing the prohibition laws in Gaston 
County” is capable of adjudication as a valid testamentary disposition, 
entitling the plaintiff to recover the legacy. 

A will speaks from the death of the testator. At the time of the 
death of E. G. McLurd there was in existence no organization or entity 
answering the description in the bequest capable of taking. While the 
bequest seemed to contemplate an organization to be thereafter formed, 
it was an absolute bequest and did not purport to create a trust for a 
charitable purpose. For the validity of the bequest there must be a 
definite beneficiary. 68 C. J., 505, 528; 28 R. C. L., 332; Bridges v. 
Pleasants, 39 N. C., 26; St. James v. Bagley, 188 N. C., 384; McLeod 
v. Jones, 159 N. C., 74; Thomas v. Clay, 187 N. C., 778; Early v. 
Arnold, 119 Va., 500. 

In Hester v. Hester, 37 N. C., 330, a legacy “to some promising young 
man of good talents, of the Baptist order, to be selected by the executor,” 
was held void for indefiniteness. The Court said: “There is no person 
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who can claim it.” “The gift must be to such person, natural or arti- 
ficial, as can legally take.” Bridges v. Pleasants, supra. 

In Keith v. Scales, 124 N. C., 497, where a charitable trust was 
upheld, it was said: “If the object of the trust were indefinite, it would 
be void; otherwise where, as in this case, it is definite and the selection 
of the individuals to enjoy its benefit is left to trustees.”’ 

The bequest to ‘any organization” was to an indefinite and nonexistent 
legatee, and was void for uncertainty. If regarded as the creation of a 
trust for a charitable or benevolent purpose, it is not one over which 
the court could assume jurisdiction or control, and for that reason must 
fail. As was said by Gaston, J., in Holland v. Peck, 87 N. C., 255, 
“that can never be a trust which leaves anywhere an uncontrolled power 
of disposition.” In McAuley v. Wilson, 16 N. C., 276, Chief Justice 
Henderson uses this language: “The validity of the devise depends on 
whether the devisees are accountable to anyone for the execution of the 
trust; for if they are not, it is void.” 

A bequest to an organization which may be organized to enforce the 
prohibition laws would seem to infringe upon the duty of the constituted 
authorities. But if it be understood that the purpose of the attempted 
bequest was to encourage and assist law enforcement, the bequest was a 
direct donation to an uncertain and nonexistent donee, and, even if it 
be held to have referred to the later ascertained and subsequently incor- 
porated plaintiff, it was an unqualified gift without restriction upon or 
control over the devisee. It would not constitute a trust (St. James v. 
Bagley, supra), but vest ownership, if there had been one designated 
with sufficient certainty, capable of taking. 

The motives of the mecorporators of the plaintiff are in no way 
impugned. They were doubtless actuated by the wortky desire to use 
the fund designated in the will for the purpose of advancing a cause 
believed to be for the public good. 

While the prior judgment of Judge Harding may not constitute an 
estoppel so far as the plaintiff is concerned, it is persuasive that, before 
the plaintiff came into being, the bequest was adjudged in a proper pro- 
ceeding void for uncertainty and for want of a devisee. 

For the reasons stated, we conclude that the bequest contained in the 
will of E. G. MeLurd cannot avail the plaintiff, and thet the judgment 
of the court below must be 

Affirmed. 
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STATE v. CALLETT. 


STATE vy. JOHN CALLETT. 


(Filed 28 April, 1937.) 
1. Buggery § 2—- 
In this prosecution for buggery under C. S., 4836, the evidence of 
defendant’s guilt is held insufficient to be submitted to the jury. 
2. Indictment § 7— 


A crime punishable by death or imprisonment in the State’s Prison is a 
felony, C. 8., 4171, and an indictment therefor must use the word “feloni- 
ously” or it is fatally defective, and should be quashed or judgment 
arrested on motion of defendant. 


APPEAL by defendant from Rousseau, J., and a jury, at January 
Regular Term, 1937, of Mrecktensere. Reversed. 

The defendant was tried on the following bill of indictment: “The 
jurors for the State upon their oath present, that: John Callett, late 
of the county of Mecklenburg, on 16 December, 1936, with force and 
arms, at and in the county aforesaid, did unlawfully and willfully 
commit the abominable and detestable crime against nature, against the 
form of the statute and in such case made and provided against the 
peace and dignity of the State. oe. , Solicitor.” 

The defendant entered a plea of not guilty. The verdict of the jury 
was as follows: “The jury, after having been duly sworn and impaneled, 
returned for their verdict, finds the defendant guilty, with recommenda- 
tion for merey.” Upon the verdict the court below pronounced judgment. 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones will be con- 
sidered in the opinion. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
A. A. Tarlton for defendant. 


CrarKxson, J. At the close of the State’s evidence and at the close of 
all the evidence the defendant in the court below made motions to dis- 
miss the action, or for judgment of nonsuit. C. S., 4643. The court 
below overruled these motions, and in this we think there was error. 

(1) The defendant was indicted for buggery, under C. S., 4336. 
After a careful review of the evidence, we do not think it sufficient to 
have been submitted to the jury. S. v. Goodson, 107 N. C., 798; S. v. 
Montague, 195 N. C., 20; S. v. Carter, 204 N. C., 304. Under the 
buggery statute, C. S., 4336, supra, the crime is punishable as follows: 
“He shall be imprisoned in the State’s Prison not less than 5 nor more 
than 50 years.” 
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(2) C.8., 4171, is as follows: “A felony is a crime which is or may 
be punishable by either death or imprisonment in the State’s Prison. 
Any other crime is a misdemeanor.” 

Since all criminal offenses punishable with death or imprisonment in 
a State prison were by this section declared felonies, indictments wherein 
there has been a failure to use the word “feloniously,”’ as characterizing 
the charge in the latter class of cases, have been declarad fatally defec- 
tive. S. v. Jesse, 19 N. C., 297; 8S. v. Roper, 88 N. C., 656; S. v. 
Skidmore, 109 N. C., 795; 8. v. Bryan, 112 N. C., 848; S. v. Caldwell, 
112 N. C., 854; S. v. Wilson, 116 N. C., 979; 8. v. Shaw, 117 N. C., 
764; 8, v. Holder, 153 N. C., 606; S. v. Goffney, 157 N. C., 624; S. v. 
Brinkley, 191 N. C., 702. But this principle does not 12old good where 
the Legislature otherwise expressly provides. 

The indictment is fatally defective in not alleging “feloniously.” As 
to the sufficiency of the bill in other respects, see S. v. Ballangee, 191 
N. C., 700. In the record is the following: “The defendant was called 
upon to plead to the bill of indictment before plea and before a jury 
was Impaneled moved the court to quash the bill of indictment for defects 
appearing on the face thereof, for that said indictment does not have 
sufficiently alleged law and facts as required by law. Motion overruled 
and defendant excepted and assigned error.” 

The indictment should have been quashed, C. S., 4623, but the pris- 
oner held for a proper bill. S. v. Skidmore, supra. A motion could 
have been made by defendant in arrest of judgment. S. v. Hfird, 186 
N. C., 482. 

The latter aspect of the opinion, under (2), is not material, as there 
was no sufficient evidence to have been submitted to the jury on the 
charge in the bill of indictment. We have written the well settled law 
so that it can be followed in bills of indictment. 

For the reasons given, the judgment of the court below is 

Reversed. 





JOHN LOWE v. CITY OF GASTONIA. 
(Filed 28 April, 1937.) 


1. Municipal Corporations § 17— 

A caddy on a municipal golf course, offering his services to the players 
on the course, is at least an invitee, and the city is liable for injuries 
resulting from its failure to exercise reasonable care “or his safety in 
maintaining a defective bridge across a creek on the course. 
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2. Municipal Corporations § 12—~ 
A municipality cannot avoid liability for injuries suffered by a caddy 
on its municipal golf course, as a result of its negligent failure to exercise 
reasonable care for his safety, on the ground that it owned and operated 
the golf course in the exercise of a governmental function. 


AppraL by defendant from Rousseau, J., at January Term, 1937, of 
Gaston. No error. 

This is an action to recover damages for personal injuries which the 
plaintiff suffered when he fell from a small bridge across a creek on the 
golf course, which is owned and maintained by the defendant. 

At the close of the evidence for the plaintiff, the defendant moved 
for judgment as of nonsuit. The motion was denied and the defendant 
excepted. The defendant offered no evidence. 

The issues arising upon the pleadings were answered by the jury as 
follows: 

“1, Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“9, Did the plaintiff, by his own negligence, contribute to his injuries, 
as alleged in the answer? Answer: ‘No.’ 

“3. What amount, if any, 1s the plaintiff entitled to recover of the 
defendant as damages? Answer: ‘$200.00.’ ” 

From judgment that the plaintiff recover of the defendant the sum 
of $200.00, and the costs of the action, the defendant appealed to the 
Supreme Court, assigning as error the refusal of the trial court to allow 
its motion for judgment as of nonsuit at the close of all the evidence. 


J. L. Hamme for plainteff. 
Ernest R. Warren for defendant. 


Connor, J. The evidence at the trial of this action, considered in 
the light most favorable to the contentions of the plaintiff, was sufficient 
to show facts on which the defendant is liable to the plaintiff for the 
damages which the plaintiff sustained from the injuries which he suf- 
fered, when he fell from the small bridge across the creek on the golf 
course which the defendant owns and maintains in Gaston County. 

The plaintiff at the time he was injured was on defendant’s golf 
course as a caddy, offering his services to the players on said golf course. 
He was at least an invitee. Brigman v. Fiske-Carter Const. Co., 192 N.C., 
791, 186 S. E., 125. For this reason the defendant owed the plaintiff 
the duty to exercise reasonable care for his safety, while the plaintiff 
Was on its premises asa caddy. Hverett v. Goodwin, 201 N. C., 734, 161 
S. E., 317. The evidence was sufficient to show that the small bridge 
across the creek on defendant’s golf course, near the first fairway, was 
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defective, as alleged in the complaint, and that as plaintiff was in the 
act of walking across the bridge he fell into the creek. His fall and 
resulting injuries were caused by the defects on the bridge. These 
defects were the result of the negligence of the defendant in the construc- 
tion and maintenance of the bridge. 

Defendant’s contention on its appeal to this Court that it is not liable 
to the plaintiff in this action because it owned and maintained the golf 
course in the exercise of a governmental function, canrot be sustained. 
See White v. City of Charlotte, ante, 186, 189 S. E., 492. 

There was no error in the refusal of the trial court to allow defend- 
ant’s motion at the close of all the evidence, that the action be dismissed. 
The judgment is affirmed. 

No error. 





MRS. A. P. RUCKER vy. SNIDER BROTHERS, INC., Er At. 
(Filed 28 April, 1937.) 


1. Appeal and Error § 45b— 

Refusal of motion to strike from complaint allegations of negligence 
against defendant appellant on the ground that they were conclusions of 
the plenader and not supported by the facts alleged. is upbeld on authority 
of Pembcrton v. Greensboro, 2038 N. C., 514; &. «, 205 N. C., 599. 

2. Appeal and Error § 55— 

Decision on a former appeal, upon consideration of a rnotion to remove, 
that the complaint alleged joint negligence on the part of defendants, 
disposes of a demurrer entered by one defendant at the subsequent hearing 
on the ground that the complaint failed to state a cause of action against it. 


APPEAL by defendant Maner Motor Transit Company from frvin, 
Special Judge, at February Special Term, 1937, of MecKxLensvra. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the jomt and concurrent negligence of the defendants 
when a truck owned by Snider Brothers, Inc., and operated at the time 
by J. W. Kluttz, collided with a truck and trailer owned by Maner 
Motor Transit Company, and operated at the time by Doyle Campbell, 
then nmmediately ran into a third car or vehicle on the highway in which 
plaintiff was riding as a guest, inflicting serious and permanent injuries. 

Motion to strike from the complaint, as amended, allegations of negli- 
gence against Maner Motor Transit Company on ground that they are 
only conclusions of the pleader and not supported by the facts set out in 
the complaint. Overruled; exception. 

The Maner Motor Transit Company appeals, assigning errors. 
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Carswell & Ervin for plaintiff, appellee. 
C. H. Gover, William T, Covington, Jr., and Hugh L, Lobdell for 
defendant Transit Company, appellant. 


Stacy, C. J. This is the same case that was before us, on petition to 
remoye, at the Fall Term, 1936, reported in 210 N. C., 778. 

The ruling on the motion to strike will be upheld on authority of 
Pemberton v. Greensboro, 203 N. C., 514, 166 S. E., 396; S.¢., 205 N.C, 
599,172 8. E., 196. Nothing was said in Poovey v. Hickory, 210 N.C, 
630, 188 S. E., 78, or Jackson v. Bank, 203 N. C., 357, 166 8. E., 176, 
which conflicts with this view. 

On the argument, appellant interposed a demurrer ore ftenus to the 
complaint on the ground that it does not state facts sufficient to constitute 
a cause of action against the Maner Motor Transit Company. When 
the cases were here on the former appeal, it was said: “It is obvious that 
plaintiff has here alleged a cause of action based upon the joint and con- 
curring negligence of both resident and nonresident tort-feasors, at the 
same time and place, and that the complaint does not show a separable 
controversy.” ttucker v, Snider Bros, 210 N. C., 777. True, this was 
said on consideration of the motion to remove, but it would seem to be 
sufficient to dispose of the demurrer ore tenus, 

Affirmed. 





KATE F. ABSHER vy. CITY OF RALEIGH. 
(Filed 28 April, 1937.) 


1. Municipal Corporations § 14—Evidence held to require submission of 
issue of contributory negligence in this action for fall on sidewalk. 

In this action against a municipality to recover for injuries sustained 
by plaintiff in a fall caused by a defective condition in a sidewalk, defend- 
ant elicited on cross-examination of plaintiff’s witnesses evidence that the 
defect could be seen from the street while riding in an automobile, and 
that a person could step over the defective place. Plaintiff introduced 
evidence that the defect could not have been seen by her in the dark. 
Hcild: The evidence was sufficiently equivocal and contradictory to require 
the submission of an issue of contributory negligence to the jury. 


19 


Negligence § 19b— 

The issue of contributory negligence must be submitted to the jury if 
there is more than a scintilla of evidence on the issue. 
3. Negligence § 11— 

Contributory negligence, ex vi termini, implies that it need not be the 
sole proximate cause of the injury, and bars recovery if it concurs with 
the negligence of defendant in proximately causing the injury, 
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4. Appeal and Error § 46— 


Where a new trial is awarded on one exception, other exceptions relat- 
ing to matters not likely to arise on a subsequent hearing need not be 
considered. 


ApPEAL by defendant from Small, J., at November Term, 1936, of 
WAKE, 

Civil action to recover damages for personal injuries sustained by 
plaintiff when she fell on one of the public streets of the city of Raleigh, 
due to the defective condition of the sidewalk. 

The record discloses that on the night of 22 October, 1935, the plain- 
tiff was walking along the cement sidewalk on the west side of Glenwood 
Avenue, city of Raleigh, when “fone of her feet suddenly caught under a 
section of the concrete sidewalk that was several inches higher than the 
other section thereof,” by reason of which the plaintiff was thrown to 
the ground and severely injured, her right arm being broken or fractured. 

The defendant denied all allegations of negligence, pleaded contribu- 
tory negligence, alleging that plaintiff failed to exercise reasonable care 
for her own safety, and elicited from plaintifi’s witnesses the following 
on cross-examination: (1) C. H. Rogers, “You can see the broken place 
while riding in an automobile along Glenwood Avenue if a person looked 
for it.” (2) Elizabeth Coppedge, “We skated over it. . . . It was 
easy to step over if you were sure of your footing.” (3) Mrs. Hunter, 
“T was always careful when I passed it. I didn’t stop to look at it.” 

There was evidence on behalf of the plaintiff tending to show that she 
could not see the defective condition of the sidewalk in the dark. 

The court declined to submit an issue of contributory negligence. 
Exception by defendant. 

The defendant, also, assigns error in that plaintiff’s physician was 
allowed to demonstrate certain testimony upon the person of the plaintiff 
by manipulating her arm and elbow in the presence of the jury, causing 
demonstrations of pain and suffering by the plaintiff, and permitting the 
Witness to comment on said demonstrations. 

The jury answered the issue of negligence in favor of the plaintiff, and 
assessed her damages at $7,500. From judgment on the verdict, the 
defendant appeals, assigning errors. 


Douglass & Douglass for plaintiff, appellee. 
Clem B. Holding for defendant, appellant. 


Stacy, C. J. The evidence on the issue of contributory negligence is 
not all one way. It is sufficiently equivocal and contradictory to require 
its submission to the jury. Doyle v. Charlotte, 210 N. C., 709; Williams 
v. Bus Co., tbid., 400, 186 S. E., 482; Oldham v. R. R., ibid., 642. 
Compare Gasque v. Asheville, 207 N. C., 821, 178 S. E., 848. “A serious 
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and troublesome question is continually arising as to how far a court 
will declare certain conduct of a defendant negligence and certain con- 
duct of a plaintiff contributory negligence and take away the question 
of negligence and contributory negligence from the jury. The right of 
trial by jury should be carefully preserved, and if there is any evidence, 
more than a scintilla, it is a matter for the jury and not the court” — 
Clarkson, J., in Moseley v. R. R., 197 N. C., 628, 150 8. E., 184. 

The plaintiff’s negligence, in order to bar a recovery, need not be the 
sole or exclusive proximate cause of the injury, for this would exelude 
any idea of negligence on the part of the defendant. Jlangum v. Win- 
stead, 202 N. C., 252, 162 S. E., 557; Smith v. &. #., 200 N. C., 177, 
156 8. E., 508; Davis v. Jeffreys, 197 N. C., 712, 150 8S. E., 488; Luns- 
ford v. Mfg. Co., 196 N. C., 510, 146 S. E., 129. It 1s enough if it con- 
tribute to the injury. Wright v. Grocery Co., 210 N. C., 462, 187 5. E., 
564; Const. Co. v. R. R., 184 N. C., 179, 118 8. E., 672. The very term 
“contributory negligence” ex vz termini implies that it need not be the 
sole cause of the injury. Fulcher v. Lbr. Co., 191 N. C., 408, 182 8. E., 
9. Plaintiff may not recover when his negligence concurs with that of 
the defendant in proximately producing the injury. Wright v. Grocery 
Co., supra, and cases there cited. 

There are other exceptions appearing on the record worthy of con- 
sideration, especially those addressed to the demonstrative testimony of 
plaintiffs physician, which is in excess of the matters considered in 
Fleming v. Holleman, 190 N. C., 449, 130 S. E., 171, and is disap- 
proved elsewhere, 26 R. C. L., 1019; Peters v. Hockley, 152 Ore., 484, 
53 Pac. (2d), 1059, but as they are not likely to arise on another hearing, 
present rulings thereon, which could only be anticipatory, and perhaps 
supererogatory, are pretermitted. Pemberton v. Greensboro, 208 N.C.,, 
466, 181 S. E., 258. 

New trial. 





STATE vy. J. G. WILLIAMS. 
(Filed 28 April, 1987.) 


Indictment § 17—Furnishing final account showing credits and alleged 
shortage and accounts in defendant’s hands held sufficient bill of 
particulars in this prosecution for embezzlement. 

The purpose of a bill of particulars is to afford defendant a fair oppor- 
tunity to procure his witnesses and to prepare his defense as to the par- 
ticular transactions in which he is accused, and to limit the evidence to 
the transactions stated, and in this prosecution of an insurance agent for 
embezzlement, the furnishing by the State of accounts and reeords dis- 
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closing itemized credits and amounts due by defendant to the insurance 
company is held a sufficient compliance with an order theretofore entered 
requiring the State to furnish a bill of particulars, 


APpEAL by defendant from Small, J., at September Term, 1986, of 
Wake. No error. 

The defendant was charged with embezzlement. From judgment 1m- 
posing sentence on verdict of guilty, the defendant appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State, 
Douglass & Douglass and W. LL. Spencer for defendant, 


Per Curiam. Defendant assigns as error the denial by the court 
below of his motions for continuance and for mistrial oa account of the 
failure of the State to furnish a bill of particulars. It was charged 
that defendant had embezzled certain money collected by him as agent 
for an Insurance company. At a prior term of court the presiding judge 
liad directed the State to furnish a bill of particulars setting forth the 
names of persons from whom money had been collected by the defendant 
as agent for the insurance company, together with the dates and amounts 
of such collections which were not remitted. The record shows that the 
State furnished defendant’s counsel copy of the final account of defend- 
ant with the insurance company, revealing all credits due defendant and 
his alleged shortage in money after such credits were deducted, and the 
State also furnished copy of all of defendant’s weekly reports to the 
insurance company for the entire period of lis employment of more than 
two years, and also “a copy of defendant’s collection book showing all the 
more than five hundred policyholders on defendant’s debit, and the pre- 
miums due from each.” 

Defendant’s motions were denied on the ground that defendant had 
been furnished sufficient bill of particulars. The purpose of a bill of 
particulars is to afford the defendant a fair opportunity to procure his 
witnesses and to prepare his defense as to the particular transactions in 
which he 1s accused, and to limit the evidence to the transactions stated 
in the particulars. S. v. A. #., 149 N. C., 508; 8S. ¢. Wadford, 194 
NiCs 83658. 2. Seal, 100 NoC. 21 Ss 8. tel rerierd!,. 2038 No Cs 610. 

The particulars furnished to the defendant in the case at bar seem to 
comply fully with the requirenient contained in the order, and the ruling 
of the court below on this point must be sustained. 

The exceptions to the rulings of the trial judge on matters of evidence 
are without substantial merit. 

In the trial we find 

No error. 


i 
-~] 
KH 
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GROVER C. WINSLOW, JR., v. CAROLINA CONFERENCE ASSOCIATION 
OF THE SEVENTH DAY ADVENTISTS anno LUMBERMEN’S MUTUAL 
CASUALTY COMPANY. 


(Filed 19 May, 1937.) 


1. Master and Servant § 37—-Compensation Act should be administered so 
that employer and employee receive benefits and protection of the act. 
Under the Workmen’s Compensation Act the employer, in exchange for 
exclusive and limited liability under the act, N. C. Code, SO81 (©), con- 
sents to pay claims where no liability existed before, and the employee, in 
return for certainty and celerity in obtaining the compensation provided in 
the act, consents to give up trial by jury and the possibility of a larger 
recovery, and the act should be administered by the Industrial Commis- 
sion to the end that both the employer and employee, in view of their 
mutual concessions, shall receive the benefits and enjoy the protection of 
the act. 


Master and Servant § 46d— 

The Industrial Commission has power to make rules governing the 
administration of the Compensation Act, and to construe and apply its 
rules. Compensation Act, section 54. 


tv 


ag 


Master and Servant § 55d— 

The construction and application of rules of administration of the 
Compensation Act, duly made and promulgated by the Industrial Commis- 
sion in proececdings before it, ordinarily are final and conelusive and not 
subject to review by the courts on appeal. 


- 


Same— 

The findings of fact by the Industrial Commission in a proceeding before 
it are final and conclusive on appeal when supported by evidence, the review 
by the Superior Court being limited to matters of law appearing in the 
record as certified by the Commission. Compensation Act, section 60. 


Master and Servant § 55c—Notice of appeal may be served on adverse 
parties within thirty days from award or receipt of notice thereof. 
BKither party may appeal from the award of the Industrial Commission 
within thirty days from the date of the award or within thirty days from 
the receipt of notice of the award by registered mail, and where appellant 
causes notice of appeal to be served on the adverse parties within the 
thirty-day period, the notice and service are sufficient. N. (. Code, 
SO81 (ppp). 


1 


6. Same—~ 
An appeal from an award of the Industrial Commission may be docketed 
in the Superior Court at any time before or during the next ensuing 
regular term of the Superior Court. 
7. Same— 
Statutory provisions with respeet to appeals from judgments of justices 
of the peace do not control appeals from awards of the Industrial Com- 
mission. 
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8. Master and Servant § 47—Requirement that claim be filed within one 
year is condition precedent to the right to compensation. 


The provision of the Compensation Act. N. C. Code, 8081 (ff), that claim 
for compensation must be filed with the Commission within one year from 
the accident is a condition precedent to the right of compensation and not 
a statute of limitation, and where claim has not been filed or the Com- 
mission has not acquired jurisdiction within the one-year period, the right 
to compensation is barred. 


9. Master and Servant § 55d—Superior Court held without authority to 
modify finding that proceeding was not begun or claim filed in time. 


The evidence tended to show that the employer did not give notice of 
the accident to the insurance carrier until more than eleven months after 
its occurrence, that the insurance carrier did not transmit said notice to 
the Industrial Commission until more than a year after the accident, and 
that claim for compensation was not filed with the Commission by the 
employee until some eighteen months after the accident. The Commission 
found as facts that the proceeding was not begun nor claim for compen- 
sation filed within the one-year period prescribed by the act, N. C. Code, 
SOS1 (ff). On appeal, the Superior Court modified the findings and con- 
cluded as a matter of law that the filing of notice with the insurance 
carrier, under the rules of the Commission, constituted filing of the claim 
with the Commission. Held: The Superior Court was without authority 
to modify or change the findings of fact of the Commission, the construc- 
tion and application of rules of administration by the Commission being 
ordinarily conclusive, 


Apprat by defendant Lumbermen’s Mutual Casualty Company from 
Harris, J., at January Term, 1987, of Wayne. Reversed. 

This is a proceeding for compensation, under the provisions of the 
North Carolina Workmen’s Compensation Act, for an injury by accident 
arising out of and in the course of the employment of the plaintiff by 
the defendant Carolina Conference Association of the Seventh Day 
Adventists. The defendant Lumbermen’s Mutual Casualty Company 
was the insurance carrier of its codefendant at the date of the accident. 
The accident and resulting injury to the plaintiff oecurred on 4 June, 
1934. The first report of the accident was filed with the North Carolina 
Industrial Commission by the defendants on 28 June, 1935. No claim 
for compensation had been filed with the Industrial Commission by the 
plaintiff prior to that date. 

The proceeding was begun before the North Carolina Industrial Com- 
mission. Thereafter, on 3 December, 1935, the Industrial Commission 
reccived from the plaintiff an application, in writing, for a hearing of 
the proceeding. Pursuant to said application, and after due notice to 
all parties, the proceeding was heard by Commissioner Jurney, at Golds- 
boro, N. C., on 24 March, 1986. On the findings of fact and conelu- 
sions of law made by Commissioner Jurney, an award was made in the 
proceeding on 2 June, 1986. At the request of the cefendants, duly 
made as provided by statute, this award was reviewed by the Full Com- 
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mission on 3 September, 1936. An award was made by the Full Com- 
mission on 16 October, 1936. The findings of fact, conclusions of law, 
and award of the Full Commission are as follows: 

“The Full Commission directs that the findings of fact, conclusions of 
law, and award of Commissioner Buren Jurney be stricken out and that 
there be substituted in lieu thereof the following: 


“Binpines or Fact, 


“1. The parties to this proceeding are bound by the provisions of the 
North Carolina Workmen’s Compensation Act. The Lumbermen’s 
Mutual Casualty Company is the insurance carrier of the defendant 
emplover, Carolina Conference Association of the Seventh Day Ad- 
ventists. 

“2. The plaintiff Grover C. Winslow, Jr., suffered an injury by acci- 
dent arising out of and in the course of his employment by the 
defendant employer on 4 June, 1934, resulting in a long period of tempo- 
rary total disability, and in all hkelihood resulting also in some perma- 
nent disability. 

“3. The defendant employer had notice of the accident and resulting 
injury suffered by the plaintiff employee immediately after the occur- 
rence of the same. The defendant insurance carrier, however, had no 
notice of the accident and resulting injury for some eleven months after 
the occurrence of the same. 

“4. No report of the accident and the resulting injury suffered by the 
plaintiff emplovee was filed with the Industrial Commission until after 
the expiration of one year from the date of the accident and resulting 
jury. 

“5. A report of the accident and the resulting injury suffered by the 
plaintiff was made by the defendant employer to the defendant insurance 
carrier some seven or eight days before the expiration of one year from 
the date of the accident and resulting injury. 

“6. A claim for compensation for his injury was filed with the Indus- 
trial Commission by the plaintiff on 8 December, 1935, more than one 
year after the date of the accident and his resulting injury. 

“7. The defendant insurance carrier received a report of the accident 
from the defendant emplover on Form 19, as approved by the Industrial 
Commission, on 28 May, 1985. The defendant employer talked with the 
defendant insurance carrier for the first time on 17 May, 1935. 


“ConcLusions oF Law. 


“The provisions of section 24 of the North Carolina Workmen’s Com- 
pensation Act (N. C. Code of 1935, section 8081 [ff]), are mandatory, 
and no claim having been filed with the Industrial Commission in this 
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proceeding within one year from the date of the accident, and the result- 
ing Injury suffered by the plaintiff, unless something appears to change 
the result, the claim of the plaintiff for compensation is forever barred. 
Wray v. Woolen Mills, 205 N. C., 782, 172 S. E., 487. 

“Whether the provision of section 24 is a condition annexed to and 
forming a part of the right to maintain a claim for compensation, or is a 
statute of limitations, has not, so far as we are aware, been finally deter- 
mined by the courts of this State, and we will not go into a discussion 
of that subject at this time. 

“Tf, however, compliance with section 24 be considered as a condition 
annexed to and forming a part of the right to maintain a claim for com- 
pensation, it must be borne in mind that such right did not exist at 
common law, and exists solely by virtue of the Workmen's Compensation 
Act, and is analogous to C. S., 160, giving a cause of action for wrongful 
death. In that case, the effect of section 24 would be determined by 
decisions of the courts of this State as to the effect of C. S., 160, by 
virtue of which an action to recover damages for wrongful death may be 
maintained only if begun within one year from the date of the death. 
Otherwise, there is no right of action. 

“There is a clear distinction between a statute conferring a right, with 
a condition annexed to and forming a part of the right, and a statute of 
limitation which affects the remedy only. The former ‘s not subject to 
disabilities and excuses which are applicable to an ordinary statute of 
limitation, and is not affected even by fraud. 387 Corpus Juris, sec. 5, 
page 686; Taylor v. Iron Co., 94 N. C., 525; Best v. Kinston, 106 N. C,, 
205; llante v. Penland, 198 N. C., 800; Curlee v. Power Co., 205 N. C., 
644. 

“Tf the provisions of section 24 of the Workmen’s Compensation Act 
be considered a statute of limitation, nothing else appearing, and no 
claim having been filed with the Industrial Commission within one year 
from the date of the accident, the right of the plaintiff to proceed under 
the provisions of the Workmen’s Compensation Act is barred. However, 
the plaintiff contends that the carrier defendant is by its act and con- 
duet estopped to plead the provisions of section 24, but under the facts 
as found we do not concur in this contention. There was no express 
agreement on the part of the carrier defendant not to plead the statute 
of lhmitation, nor was there anything in the acts or conduct of the carrier 
or employer, or any of thelr agents, which would in our opinion make 
a plea of the statute of limitation inequitable. Walson v. Clement Co., 
207 N. C., 541. 

“For the reasons stated, we are of the opinion that any right which 
the plaintiff may have had to compensation is forever barred by the 
provisions of section 24 of the North Carolina Workmen’s Compensation 
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Act, and that an award of compensation cannot be made in this proceed- 
ing by the North Carolina Industrial Commission. The claim is there- 
fore denied. 

“There seems to be much merit in the claim for compensation in this 
case, and it is unfortunate that the plaintiff has slept on his rights.” 

The plaintiff appealed from the award of the Full Commission to the 
Superior Court of Wayne County. 

In apt time, the defendant Lumbermen’s Mutual Casualty Company 
entered a special appearance in the Superior Court of Wayne County 
and moved that the appeal be dismissed, on grounds set out in its motion, 
which was in writing. The motion was heard at January Term, 1937, 
of said court, when an order was made denying the motion, as follows: 

“This cause coming on to be heard at January Term, 1937, of the 
Superior Court of Wayne County, before his Honor, W. C. Harris, 
Judge, upon the special appearance and motion to dismiss plaintiff’s 
appeal from the award of the North Carolina Industrial Commission, 
denying compensation in this proceeding, of the defendant Lumbermen’s 
Mutual Casualty Company, through its attorneys, Ruark & Ruark, and 
being heard, the court finds the following facts: 

“1, The award of the North Carolina Industrial Commission from 
which this appeal was taken was promulgated by the said Industrial 
Commission on 16 October, 1936. 

“2, Said award was forwarded to Messrs. Langston, Allen & Taylor, 
attorneys for the plaintiff Grover C. Winslow, Jr., by registered mail, 
and was delivered to the said Langston, Allen & Taylor on 17 October, 
1936. 

“3. Notice of appeal from said award was first served on defendant 
Lumbermen’s Mutual Casualty Company on 31 October, 1936. 

“4. The record of appeal as certified by the Industrial Commission 
was docketed in the Superior Court of Wayne County on 12 December, 
1936. 

“5, Service of the notice of appeal was accepted and further notice 
and all time waived on 9 November, 1936, by the defendant Carolina 
Conference Association of the Seventh Day Adventists. 

“6, The first term of the Superior Court of Wayne County subsequent 
to the award of the North Carolina Industrial Commission in this pro- 
ceeding, from which the plaintiff appealed to said court, convened on 
30 November, 1936, same being a two weeks term for the trial of both 
criminal and civil actions. 

“7. Before the judgment in this appeal was signed, but after the court 
had announced at the conclusion of the argument on the motion to dis- 
miss, that it would deny said motion, the appeal was argued before the 
court on its merits. 
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“8. No motion to dismiss the appeal from the award of the North 
Carolina Industrial Commission in this proceeding has been made by the 
defendant Carolina Conference Association of Seventh Day Adventists. 

“9, Special appearance was made and motion to dismiss the appeal 
entered by the defendant Lumbermen’s Mutual Casualty Company on 
8 January, 1937, as appears in the record. 

“On the foregoing facts, the court being of opinion that the notice of 
appeal was properly served and that the appeal was duly and properly 
docketed in this court, in apt time, and that the plaintiff was not guilty 
of laches in perfecting his appeal, and that said appeal is properly 
constituted in this court, it is therefore ordered and adjudged that the 
motion to dismiss the appeal be and the same is denied.” 

The defendant Lumbermen’s Mutual Casualty Compajy duly excepted 
to the order denying its motion that the appeal of the plaintiff be dis- 
missed. 

Thereafter judgment was rendered as follows: 

“This cause coming on to be heard at the January Term, 1937, of the 
Superior Court of Wayne County, upon the appeal herein of the plain- 
tiff Grover C. Winslow, Jr., from the award of the North Carolina 
Industrial Commission, before his Honor, W. C. Harris, Judge holding 
the courts of the Fourth Judicial District, and being heard, the plaintiff 
being present through and represented by his counsel, Berkeley & Colton, 
attorneys, and Langston, Allen & Taylor, attorneys, and the defendant 
Lumbermen’s Mutual Casualty Company being present through and 
represented by its counsel, Ruark & Ruark, attorneys, the court modifies 
and amends certain findings of fact made by the North Carolina Indus- 
trial Commission in this proceeding, and strikes out ard substitutes in 
lieu thereof, certain other findings of fact and conclusions of law, so that 
the findings of fact and conclusions of law as made by this court are 
as follows: 

“1, The defendant Carolina Conference Association of the Seventh 
Day Adventists, employer, has not appealed from any finding of fact 
or conclusion of law, or from the award in this proceeding made by the 
North Carolina Industrial Commission since the institution of this pro- 
ceeding before the said Industrial Commission. 

“2. The parties to this proceeding are bound by the provisions of the 
North Carolina Workmen’s Compensation Act, and the Lumbermen’s 
Mutual Casualty Company is the insurance carrier of the defendant 
employer. 

“3, The plaintiff suffered an injury by accident arising out of and in 
the course of his employment by the defendant Carolina Conference 
Association on 4 June, 1934, resulting in disability for a long period 
of time. 
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“4. The defendant employer had notice of the accident and the result- 
ing injury suffered by the plaintiff employee immediately after the oc- 
currence of the same. The defendant insurance carrier, however, had 
no notice of the accident other than such constructive notice as 1t may 
have had through the notice to the defendant employer, for some eleven 
months after the occurrence of the accident. 

“5, No actual physical report or claim was filed with the North Caro- 
lina Industrial Commission, other than the report filed with the defend- 
ant insurance carrier on behalf of the plaintiff employee, for transmis- 
sion by the said carrier pursuant to the instructions and rules of said 
Industrial Commission; but the defendant employer had due and actual 
notice of the accident and resulting injury to the plaintiff employee on 
5 June, 1934, and the defendant insurance carrier had such notice on 
22 May, 1935. Form 19 (being Exhibit 5, appearing in the record of 
this proceeding as certified by the North Carolina Industrial Commis- 
sion) was received by the defendant insurance carrier from the defendant 
employer, at Greensboro, N. C., on 28 May, 1935, and was transmitted 
by said insurance carrier to the North Carolina Industrial Commission 
on 27 June, 1935. 

“6, Prior to the date of the accident and resulting injury to the plain- 
tiff employee, to wit: 4 June, 1934, the North Carolina Industrial Com- 
mission had prescribed and promulgated a rule requiring that the report 
of an accident and injury to an employee on Form 19 must be trans- 
mitted by the employer through his insurance carrier to the Industrial 
Commission. (See Exhibit 5, appearing in the record in this pro- 
ceeding. ) 

“On the foregoing facts as found by the court, the court makes the 
following conclusions of law: 

“1, The defendant insurance carrier had constructive notice of the 
accident and the resulting injury to the plaintiff employee from 5 June, 
1934, to 22 May, 1935, the date at which it had actual notice of said 
accident from the defendant employer. 

“9. The court is of the opinion and concludes that the filing of Form 
19 with the defendant insurance carrier by the defendant employer on 
28 May, 1935, constituted a filing of said Form 19 with the North Caro- 
lina Industrial Commission as of that date. 

“3, The court is of the opinion and concludes that the filing of said 
Form 19 with the defendant insurance carrier constituted a filing of the 
claim of the plaintiff employee for compensation for the injury suffered 
by him on 4 June, 1934, with the North Carolina Industrial Commission 
as contemplated by the provisions of the North Carolina Workmen’s 
Compensation Act and the rules prescribed and promulgated by said 
Industrial Commission; and that said claim was filed with the North 
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Carolina Industrial Commission within one year from the date of the 
accident, to wit: 4 June, 1934. 

“4, The court is of the opinion that section 24 of the North Carolina 
Workmen’s Compensation Act (N. C. Code of 1935, section 8081 [ff]), 
is a statute of limitations and is not a statute prescribing a condition 
annexed to the right to claim compensation, and that for that reason the 
requirements of said section can be waived. 

‘3. The court further finds as a fact and as a conclusion of law that 
the act of the defendant insurance carrier in holding Form 19 in its 
possession from 28 May, 1935, until after the expiration of one vear 
from the date of the injury, and in failing to transmit the same to the 
North Carolina Industrial Commission before the expiration of said year 
was inequitable and constituted a waiver by the said defendant of its 
right to plead the statute of limitation in bar of plaintiff’s recovery in 
this proceeding. 

“Tt is now therefore, on the foregoing findings of fact and conclusions 
of law, considered, ordered, and adjudged that the claim. of the plaintiff 
employee for compensation in this proceeding was duly filed with the 
North Carolina Industrial Commission within one year after the acci- 
dent resulting in injury to the plaintiff employee, and that if it were not 
so filed the defendant Lumbermen’s Mutual Casualty Company has 
waived its right to plead the statute of limitations, and is equitably 
estopped by its conduct to plead said statute. This proceeding is re- 
manded to the North Carolina Industrial Commission for an award in 
accordance with this judgment. 

“Tt is further adjudged that the defendant insurance carrier pay the 
costs of this appeal.” 

The defendant Lumbermen’s Mutual Casualty Company excepted to 
the judgment and appealed to the Supreme Court, assigning as error the 
order of the court denying its motion that the appeal be dismissed, and 
the judgment as signed by the court. 


Langston, Allen & Taylor and Scott B. Berkeley for plaintiff. 
Ruark & Ruark for defendant. 


Connor, J. A careful study of the provisions of the North Carolina 
Workmen’s Compensation Act (chapter 120, Public Laws of North 
Carolina, 1929, as amended, chapter 133-A, N. C. Code of 1935), shows 
that it was the purpose of the General Assembly of this State, in pro- 
viding for compensation for an employee who has suffered an injury, or 
for the dependents of an employee who has suffered dezth, by accident 
arising out of and in the course of his employment, without fault on the 
part of the employer, where both the employee and the employer have 
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accepted the provisions of the act, and are therefore bound by said pro- 
visions, that the North Carolina Industrial Commission, created by the 
act for that purpose, shall administer its provisions to the end that both 
employee and employer shall receive the benefits and enjoy the protection 
of the act. The act contemplates mutual concessions by employee and 
employer; for that reason, its validity has been upheld, and its policy 
approved. See Conrad v. Cook-Lewis Foundry Co., 198 N. C., 728, 
153 S. E., 266. In the opinion in that case, Adams, J., says: 

“Tn construing the word ‘accident’ as used in the Compensation Act, 
we must remember that we are not administering the law of negligence. 
Under that law an employee can recover damages only when the injury 
is attributable to the employer’s want of due care; but the act under 
consideration contains elements of mutual concession between the em- 
ployer and the employee by which the question of negligence is elimi- 
nated. Both had suffered under the old system, the employer by heavy 
judgments, the employee ‘through old defenses or exhaustion in wasteful 
litigation. Both wanted peace. The master in exchange for limited 
liability was willing to pay on some claims in the future where in the 
past there had been no liability at all. The servant was willing not only 
to give up trial by jury, but to accept far Jess than he had often won 
in court, provided he was sure to get the small sum without having to 
fight for it. Stertz v. Industrial Ins. Commission, 91 Wash., 588, 158 
Pac., 256.” 

It is provided in the act that “the rights and remedies herein granted 
to an employee when he and his employer have accepted the provisions 
of this act, respectively, to pay and accept compensation on account of 
personal injury or death by accident, shall exelude all other rights and 
remedies of such employee, his personal representatives, parents, de- 
pendents, or next of kin, as against his employer at common law, or 
otherwise, on account of such injury, loss of service, or death.” Chapter 
120, Public Laws of N. C., 1929; section 11, N. C. Code of 1935, section 
8081 (r). 

To make its purpose that the North Carolina Workmen’s Compensa- 
tion Act shall be administered exclusively by the North Carolina Indus- 
trial Commission effective, the General Assembly has empowered the 
said Industrial Commission “to make rules, not ineonsistent with this 
act, for carrying out the provisions of the act,’ and has provided that 
“processes and procedure under this act shall be as summary and simple 
as reasonably may be.” Section 54. The North Carolina Industrial 
Commission has the power not only to make rules governing its admin- 
istration of the act, but also to construe and apply such rules. Its con- 
struction and application of its rules, duly made and promulgated, in 
proceedings pending before the said Commission, ordinarily are final and 
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conclusive and not subject to review by the courts of this State, on an 
appeal from an award made by said Industrial Commission. 

Where a proceeding for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act has been duly instituted 
before the North Carolina Industrial Commission, and an award has 
been finally made in the proceeding by the said Industrial Commission, 
the findings of fact made by the said Commission in support of its award 
are final and conclusive, where there was evidence sufficient to support 
the findings. Either party to the proceeding, within thirty days from 
the date of the award, or within thirty days after receipt of notice of 
the award, which may be given by registered mail, may appeal from the 
award to the Superior Court of the county in which the accident oc- 
curred, On such appeal, the Superior Court has no power to review the 
findings of fact by the Industrial Commission. It can consider only 
errors of law appearing in the record, as certified by the Industrial Com- 
mission. Section 60. The statutory provisions to this effect have been 
consistently and uniformly recognized by this Court. See Mayze v. For- 
est City, 207 N. C., 168, 176 S. E., 270; Bryson v. Lumber Ca., 204 
N.C. 665, 169-8, FE. 276; Moore». Drug Co., 206 N. C., 711, 175 S..E., 
96; Aenan v. Jotor Co., 2038 N. C., 108, 164 8. E., 729; Wimbish v. 
Detective Co., 202 N. C., 800, 164 8. E., 344; Walliams v. Thompson, 
200 N. C., 463, 157 S. E., 480. N.C. Code of 1935, section 8081 (ppp). 

These statutory provisions are obviously not applicable to a motion by 
an appellee in the Superior Court, that the appeal be dismissed. In the 
instant case, however, on the facts found by the judge, there was no 
error in his refusal to allow the motion. 

The award was made on 16 October, 1936. Notice of the award was 
duly served on attorneys for the plaintiff on 17 October, 1936. Within 
thirty days thereafter, the plaintiff caused notice of his appeal to be 
served on each of the defendants. Such notice was in compliance with 
the provisions of the statute. The contention of the defendant Lumber- 
men’s Mutual Casualty Company, on this appeal, to the contrary is not 
supported by the decision of this Court in Higdon v. Light Co., 207 
N.C., 39,175 S. E., 710. In that case it was held that “the carbon copy 
of a letter from the secretary of the Industrial Commission to the attor- 
ney for the defendant cannot be construed as a compliance with the 
applicable statutes.” In the instant case, it was found by the judge that 
notice of plaintiff’s appeal was served on the defendant Lumbermen’s 
Mutual Casualty Company on 31 October, 1936. Both the notice and 
the service were sufficient. 

Pursuant to his notice of appeal, and at the request of the plaintiff, 
the Industrial Commission caused a transcript of the record in this pro- 
ceeding to be made, and thereafter transmitted the said transcript, duly 
certified by its secretary, to the Superior Court of Wayne County, where 
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it was docketed on 12 December, 1936, before the expiration of the next 
ensuing term of said court. In the absence of any requirement of the 
statute as to the time within which a transcript of the record in a pro- 
ceeding before the Industrial Commission must be docketed in the Supe- 
rior Court, when there has been an appeal from the award of the Cont- 
mission in such proceeding, as authorized by the statute, such docketing 
at any time before the convening of the next ensuing regular term of the 
Superior Court, or before said time has expired, 1s sufficient to perfect 
the appeal. Whether in a proper case the Industrial Commission may 
by an order in the proceeding extend the time for the transmission of the 
transcript and the docketing of the appeal in the Superior Court, need 
not be considered on this appeal. Statutory provisions with respect to 
appeals from judgments of justices of the peace to the Superior Court, 
where the trial must be de novo, are not controlling with respect to 
appeals from awards of the Industrial Commission to the Superior 
Court, where only errors of law appearing in the record may be con- 
sidered. 

There is no error in the order of the judge in the instant case refusing 
to allow defendant’s motion that the appeal] of the plaintiff from the 
award of the Industrial Commission to the Superior Court of Wayne 
County be dismissed. The appeal was duly and properly docketed in 
the Superior Court of Wayne County, on 12 December, 193 

The Industrial Commission, in support of its award denying plaintiff 
compensation in this proceeding on the facts found by the Comnussion, 
concluded as a matter of law that by virtue of the provisions of section 
24, chapter 120, Public Laws of North Carolina, 1929, N. C. Code of 
1935, section SO8L (ff), plaintiff’s right to compensation for the injury 
which he suffered on 4 June, 1934, was barred for the reason that his 
claim for compensation was not filed with the Industrial Coniunission 
within one year after the aecident. On plaintiff’s appeal from this 
award to the Superior Court of Wayne County, this conclusion of law 
was reversed by the judge of said court, for that (1) if the provisions 
of section 24 shall be construed as annexing a condition precedent to the 
right of compensation, and not as a statute of lmitation, on the facts 
found by him, the claim of the plaintiff for compensation was filed with 
the Industrial Commission within one year after the accident, and was 
therefore not barred; or (2) if the said provision shall be construed as 
constituting a statute of limitation, on the facts found by him, the de- 
fendant insurance carrier, by its conduct in failing to transmit Form 19, 
after the same had been signed by the defendant employer, and for- 
warded to said insurance carrier before the expiration of one year from 
the accident, to the Industrial Commission, until after the expiration of 
one year from the accident, was estopped to plead the statute in bar of 
plaintiffs right to compensation in this proceeding. 
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Section 24, chapter 120, Public Laws of North Carolina, N. C. Code 
of 1985, section 8081 (ff), 1s as follows: 

“The right to compensation under this act shall be forever barred 
unless a claim be filed with the Industrial Commission within one year 
after the accident, and 1f death results from the accident, unless a claim 
be filed with the Commissioner within one year thereafter.” 

After careful consideration of the question, which has not been hereto- 
fore decided by this Court, we are of the opinion and hold that the pro- 
visions of section 24 constitute a condition precedent to the right to com- 
pensation, and not a statute of limitation. For this reason, where a 
claim for compensation under the provisions of the North Carolina 
Workmen’s Act has not been filed with the Industrial Commission within 
one year after the date of the accident which resulted in the injury for 
which compensation is claimed, or where the Industrial Commission has 
not acquired jurisdiction of such claim within one year after the date 
of such accident (see Hardison v. Hampton, 208 N. C., 187, 165 S. E., 
355), the right to compensation is barred. 

In the instant case, the Industrial Commission has found as facts 
(1) that the proceeding was not begun, and (2) that the claim of the 
plaintiff for compensation was not filed with the Commission until after 
the expiration of one year from the date of the accident. These findings 
of fact are final and conclusive. The judge was without power to 
modify, change, or strike out these findings. On these findings of fact 
there is error in the judgment remanding the proceeding to the Indus- 
trial Commission for an award in accord with the judgment. The award 
of the Industrial Commission should have been affirmed. 

The judgment of the Superior Court on this proceeding is 

Reversed. 





GURNEY P. HOOD, COMMISSIONER OF BANKS OF THE STATE OF 
NORTH CAROLINA, on RELATION or UNITED BANK & TRUST COM- 
PANY; GURNEY P. HOOD, COMMISSIONER OF BANKS OF THE 
STATE OF NORTH CAROLINA, on RELATION oF THE UNITED BANK 
& TRUST COMPANY; anno W. P. DYER, JR., LiqgumpaTING AGENT OF 
THE UNITED BANK & TRUST COMPANY, v. RICHARDSON REALTY, 
INCORPORATED, J. C. WATKINS, ano W. F. ROSS. 


(Filed 19 May, 1937.) 


1. Appeal and Error § 45f— 
Upon appeal from judgment sustaining a demurrer, the complaint and 
exhibits attached thereto will be examined to determine the sufficiency of 
the pleading to constitute a cause of action against demurring defendant. 
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Pleadings § 20— 


A demurrer admits facts properly alleged aside from deductions of the 
pleader, and requires that the pleading should be liberally construed. 


Banks and Banking § 16— 


The complaint in this action is held sufficient, as against demurrer, to 
allege that defendant was the real or beneficial owner of shares of stock 
appearing on the books of the bank in the name of another. 


4. Same-—Statutory liability is for benefit of creditors of the bank and is 


5. 


not enforcible when all debts of bank have been paid. 

The statutory liability of stockholders of a bank constitutes a trust fund 
for the benefit of all the creditors of the bank enforcible by the statutory 
receiver for their benefit upon the insolvency of the bank, and upon pay- 
ment of all the ereditors of an insolvent bank the statutory liability of 
stockholders is no longer enforcible. 


Same—Bank paying creditors and taking over assets of insolvent bank 


held not creditor of insolvent bank so as to enforce statutory liability. 


A bank, in consideration of paying or discharging all the debts of an 
insolvent bank, took over all its assets, including the statutory liability of 
the stockholders of the insolvent bank. Held: The transaction amounted 
to a sale and purchase and all debts of the insolvent bank being dis- 
charged, the statutory liability of its stockholders, upon which no assess- 
ment had been made nor judgment docketed, could no longer be enforced, 
and the transferee bank may not complain that some of the assets so 
bought were worthless, or maintain the position of creditor of the in- 
solvent bank for the purpose of enforcing the statutory liability of its 
stockholders in the absence of a contract of guaranty, or undertaking to 
repay, or facts sufficient to raise the equity of subrogation. 


6. Same—Statutory liability of stockholders is for benefit of creditors of 


the bank and may not be enforced for benefit of others. 


The Commissioner of Banks, as authorized by judgment of the Superior 
Court, transferred and assigned all assets of an insolvent bank, including 
judgments on stock assessments docketed and to be docketed, to a new 
bank in consideration of the new bank’s paying or discharging all creditors 
of the old bank, and filed final account showing payment of all creditors 
of the old bank. Thereafter the new bank became insolvent and this 
action was instituted by the Commissioner of Banks for the benefit of 
creditors of the new bank to enforce the statutory liability against de- 
fendant by showing that defendant was the real or beneficial owner of 
stock in the old bank which appeared on the books of the bank in the 
name of another against whom assessment had heen levied and judgment 
docketed. Held: The statutory liability of stockholders of the old bank 
is enforcible solely for the benefit of the creditors of the old bank and is 
not a chose in action ordinarily assignable, and neither the new bank nor 
the commissioner of banks as its statutory receiver acquired the right to 
enforce the statutory liability against defendant by showing that he was 
the beneficial owner of stock in the old bank. 


7. Same: Judgments § 37— 


The assignment of a judgment on an assessment of the statutory lia- 
bility on bank stock does not entitle the assignee to subject another to 
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liability thereon on the ground that such other person was the real or 
beneficial owner of the stock. 
8. Banks and Banking § 16: Constitutional Law § 21— 

As between a stockholder and a creditor or depositor of a bank prior to 
the passage of ch. 99, Public Laws of 1935, the provisions of the statute 
relieving the stockholder of his statutory liability would seem to be an 
impairment of a contractual obligation prohibited by Art. I, sec. 10, of the 
Federal Constitution. 

9. Same— 


A person not appearing on the books of a bank as a stockholder would 
seem to be reHeved of Hability in a suit alleging he was the real or bene- 
ficial owner of stock by ch. 99, Public Laws of 1935, since no rights had 
vested or assessment levied at the time of the passage of the act. 

10, Statutes § 6— 
A statute will not be declared unconstitutional unless clearly so. 
11. Appeal and Error § 45g—— 


Appellate courts will not decide the constitutionality of a statute unless 
it is necessary to protect some constitutional right that has been invaded 
or threatened. 


Stacy, C. J., concurs in result. 


Appa. by plaintiffs from Armstrong, J., at February Term, 1937, of 
Guitrorp, Affirmed. 

Action to recover of defendant Richardson Realty, Inc., the stock 
assessment on one hundred shares of stock in the closed and liquidated 
United Bank & Trust Company. It was alleged that defendant was the 
real owner of the shares of stock, certificate for which had been issued in 
the name of W. F. Ross and against whom assessment had been levied 
and judgment docketed. 

The defendant Richardson Realty, Inc., demurred ore tenus to the 
complaint, on the ground that sufficient facts were not alleged to con- 
stitute a cause of action as toit. The demurrer was sustained and from 
judgment dismissing the action plaintiffs appealed. 


J.S. Duncan and &. M. Robinson for plaintiffs. 
Frazier & Frazier and Huger S. King for defendant. 


Devin, J. The appeal from ruling of the court below in sustaining 
the demurrer requires an examination of the allegations of the com- 
plaint, together with the exhibits attached and connected therewith, in 
order to determine the sufficiency of the pleading to constitute a cause 
of action against the demurring defendant. 

In the consideration of a demurrer it is the established rule that all 
the material facts alleged, aside from the deductions of the pleader, are 
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deemed admitted, and that the pleading shall be liberally construed. 
Blackmore v. Winders, 144 N. C., 212; Ramsey v. Furniture Co., 209 
N.C., 165. 

The facts, as they appear from the complaint and exhibits, are sub- 
stantially these: On 30 December, 1931, United Bank & Trust Com- 
pany (hereinafter called the old bank) closed its doors on account of 
insolvency, and Gurney P. Hood, Commissioner of Banks, took charge 
of its affairs, and thereafter levied an assessment of one hundred per 
cent on all stockholders of record of said bank. On the stock books of 
the bank appeared the name of W. F. Ross as the holder of one hundred 
shares of the par value of one hundred dollars per share. The assess- 
ment roll was subsequently docketed in the Superior Court of Guilford 
County, in accordance with the statute, on 28 June, 19382. 

About 14 June, 1932, a new banking institution was organized under 
the laws of North Carolina, under the name of “The United Bank & 
Trust Company.” This last named bank will be hereinafter styled the 
new bank. Shortly after its organization the new bank submitted to the 
Commissioner of Banks in charge of the old bank a proposal to pay a 
sum sufficient to discharge all preferred claims and the claims of all 
depositors and creditors of the old bank and to release the Commissioner 
from all further liability on account of unproven claims, in considera- 
tion of the conveyance, transfer, and assignment to the new bank by the 
Commissioner of Banks of all the property and assets of the old bank, 
including judgments now docketed or to be docketed representing stock- 
holders’ habiity. This offer the Commissioner of Banks, on the rela- 
tion of the old bank, petitioned the court for authority to accept, stating 
that the proposition had been approved by unanimous vote of the direc- 
tors and the stockholders of the old bank. 

Thereupon, on 27 June, 1932, an order of court was signed by 
H. Hoyle Sink, Judge presiding in the Twelfth Judicial District, author- 
izing the Commissioner of Banks “to convey, assign, and transfer to 
The United Bank & Trust Company of Greensboro (new bank) all the 
property and assets of every kind and nature of United Bank & Trust 
Company (old bank), including judgments now docketed or to be dock- 
eted in the office of the clerk of the Superior Court of Guilford County, 
representing stockholders’ liability.” The Commissioner of Banks was 
also authorized to distribute the proceeds from such sale in accordance 
with the agreement of the creditors of the old bank, and the Commis- 
sioner was further directed, after making such sale and distribution, to 
file his final report in accordance with C. S., 218 (c), (18), the order 
declaring that “the filing of such report shall act as a full and complete 
discharge of the Commissioner of Banks from all further liability by 
reason of the liquidation of said United Bank & Trust Company.” 
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Thereafter, Gurney P. Hood, Commissioner of Banks, as statutory 
liquidator and receiver of United Bank & Trust Company, pursuant to 
the order of Judge Sink and in accordance with the statute, filed his final 
report. In this report the Commissioner of Banks stated that he took 
possession of the old bank for the purpose of liquidation under the stat- 
ute 80 December, 1931, and “that the affairs of said bank remained in 
the hands of the Commissioner until 30 June, 1932,” and, after reciting 
the offer of the new bank and the order of Judge Sink, he reported com- 
pliance with all the terms and requirements of said order, together with 
detailed statement of the items of account showing payment of all claims 
in full or discharge in accordance with depositors’ agreement. The 
Commissioner of Banks concluded the report with the following official 
statement: “That all of the assets of the trust have been. collected, com- 
promised, or sold. Such compromises or sales have been either approved 
or ordered by the resident or presiding judge of the Superior Court. 
There now remain, in the hands of the said Gurney P. Hood, statutory 
liquidator as aforesaid, no assets for further disposal, and all of the 
habilities have been legally discharged. That the filing of this final 
report and accounting completes all proceedings required under the laws 
of North Carolina to be taken by the Commissioner of Banks as statu- 
tory liquidator and receiver of United Bank & Trust Company.” 

The plaintiffs in their complaint further allege that the shares of 
stock appearing on the books of the old bank in the name of W. F. Ross, 
and upon which assessment was levied and judgment docketed, were 
really the shares of stock of defendant Richardson Realty, Inc., and that 
this defendant was the real or beneficial owner thereof. The complaint 
sets out in detail the methods and subterfuges by which it is alleged the 
defendant concealed its ownership and sought to evade hability. Admit- 
ting, for the purposes of the demurrer, the material facts set out in the 
complaint, the allegations in this respect are sufficient to make it appear, 
in the light most favorable for the pleader, that Richardson Realty, Inc., 
was the real or beneficial owner of the shares of stock. | 

That brings us to the consideration of the question whether a stock 
hability, which originally might have been capable of enforcement 
against the defendant under the facts alleged in the complaint, may now 
constitute a cause of action for recovery by the plaintiffs in this suit. 

The double or additional liability of a stockholder in a bank imposed 
by the statute has been uniformly held to constitute a trust fund for the 
benefit of the depositors and creditors of the bank. The phrase “trust 
fund” means that this liability in case of insolvency of the bank should 
constitute a fund to be equitably distributed for the benefit of all ered- 
itors. Hood, Comr., v. Trust Co., 209 N. C., 367; Bank v. Cotlon Mills, 
115 N. C., 507. This liability arises by reason of the statute and is con- 
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tractual in its nature. Admittedly the Commissioner of Banks on the 
relation of the old bank could have brought suit to enforce this lability 
for the benefit of the creditors of the old bank. This lability, while not 
strictly and in all respects an asset of the bank, is regarded as a con- 
tingent asset to be collected by the receiver for distribution among all 
the creditors, and, if more than sufficient for that purpose, to be repaid 
to the stockholders. 

But it appears here that there are now no creditors of the old bank. 
They have all been paid in full. The statutory receiver has so reported. 
His final report has been filed and upon such filing he was discharged, 
as provided by the previous order of the court. If there are no creditors, 
the additional stock liability is no longer enforcible. The reason for the 
imposition of the liability by the statute has failed. The statute imposes 
the liability only for the payment of the debts of the bank in which the 
stock is held. The relation of the Commissioner of Banks to the insti- 
tution being liquidated is that of a statutory receiver. Doubtless he 
could, even after final report, again come into court upon showing addi- 
tional uncollected assets and unpaid creditors and continue his adminis- 
tration to final conclusion. But here all the creditors have been paid, 
and thereupon additional assets, if any, would belong to the stockholders. 

The appellants contend, however, that there is an unsatisfied creditor 
of the old bank, to wit, the new bank; for that the new bank acquired, 
among other things, a judgment against W. F. Ross which has not been 
paid, and is uncollectible, and that it has sustained a loss rendering 
collection of the hability sued on necessary for the re1mbursement of the 
new bank; or on the ground that the new bank, having paid the debts of 
the old bank, is entitled to occupy the position of creditor of the old 
bank by reason of that fact. 

This position cannot be maintained in view of the fact that it is alleged 
the new bank took over all the assets of the old bank in consideration of 
paying all its debts. The new bank was compensated for its obligation 
by the acquisition of the assets of the old bank. It was a sale and pur- 
chase. The new bank got what it bought and cannot now be heard to 
complain if some of the property it bought proved of httle value, in the 
absence of a contract of guaranty, or undertaking to repay, or facts 
sufficient to raise the equity of subrogation. Here no promise to repay, 
express or implied, is alleged. The primary purpose of the transaction 
in June, 1932, between the Commissioner of Banks representing the old 
bank on the one hand and the new bank on the other, was to pay off and 
satisfy the depositors and creditors of the old bank. This was done. 

It is true the Commissioner of Banks sues in his capacity as statutory 
receiver of the old bank, as well as on relation of the new bank, which 
later also became insolvent, but the suit is alleged to be for the use and 
benefit of the new bank. 
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The allegation of the complaint is “that these plaintiffs are advised 
that by the order of court referred to and the transfer of the assets of 
United Bank & Trust Company (old bank), The United Bank & Trust 
Company (new bank) became, and is now, the owner of said assessment, 
the amount due thereupon and all right thereto, and entitled to enforce 
such right in this proceeding, and if for any reason The United Bank 
& Trust Company is not entitled to recover of defendant the $10,000 
assessinent 1n its own name, its coplaintiff (Commissioner of Banks on 
relation of new bank) is entitled to make such recovery for and on behalf 
of and to the use of The United Bank & Trust Company (new bank).” 

Since all the debts of the old bank have been discharged and there are 
no creditors, it is obvious that suit cannot now be maintained to enforce 
the statutory lability of an alleged stockholder in that bank. This ha- 
bility cannot be extended to constitute an obligation for the payment of 
the creditors of another bank. 

This brings us to the consideration of the question whether the addi- 
tional liability of a stockholder in the old bank is an asset which passed 
to the new bank by virtue of the conveyance authorized by order of 
Judge Sink. 

The order authorizing the conveyance and transfer uses the words 
“judgments docketed and to be docketed.” But the words “to be dock- 
eted”’ apparently had reference to the fact that the order was signed 
27 June, 1932, while all the Judgments on the stock assessment were 
docketed in the Superior Court of Guilford County 28 June, 19382. 

In the recent work of Braver on Liquidation of Financial Institutions, 
the author states the rule as to the assignment of the stocxholders’ double 
liability as follows (sec. 276): “In the absence of special statutory 
authority, it has been held that the double liability of stockholders is 
not subject to assignment as an ordinary chose in action, as it is not an 
asset of the bank, and that a court’s approval of the banking commis- 
sioner’s assignment thereof is void for want of jurisdiction, and the order 
of approval is subject to collateral attack. Hence, if the Banking Com- 
missioner sells the assets of the insolvent bank and assigns the statutory 
liability of the stockholders, 1t has been held that the assignee, or the 
Banking Commissioner for the benefit of the assignee, cannot enforce it, 
but that the Banking Commissioner or receiver only is authorized to 
collect it for the benefit of creditors.” 

Jt seems to be generally held that, as this liability is fixed by statute 
and is mposed solely for the benefit of the creditors of the bank in which 
the stock is held, 1t cannot be regarded as an assignable chose in action, 
ordinarily entitling the assignee to sue for its enforcement. Nor would 
it pass under the general designation of assets. 

“The statutory liability of the stockholder is created exclusively for 
the benefit of the corporate creditors. It is not to be numbered among 
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the assets of the corporation and the corporation has no right or interest 
in it. Cook Stock & Stockholders, sec. 218.” Hill v. Smathers, 173 
N. C., 642; Hood, Commissioner of Banks, v. Trust Co., 209 N. C., 367. 
See, also, Hood, Comr., v. Martin, 203 N. C., 620. 

Even if the transfer of assets by the Commissioner of Banks to the 
new bank expressly attempted to assign the stockholders’ lability, there 
was no authority conferred upon the new bank to enforce a lability 
created by law exclusively for the benefit of the creditors of the old bank. 
As was pointed out in Woodcock v. Bostic, 118 N. C., 822, “It the courts 
would not entertain a suit at the hands of the assignee, because of the 
uselessness to him of the thing transferred, how can it be said that such 
a thing is assignable?” If the new bank, at the time it purchased the 
assets of the old bank, had no power to enforce the statutory stock- 
holders’ liability, the subsequent insolvency of the new bank would give 
the statutory receiver no additional rights. 

If the plaintiffs seek by this suit to claim the right to subject defend- 
ant to liability on the judgment against W. F. Ross, they are met by 
the decisions of this Court in the recent cases of Jones v. Franklin 
Hstate, 209 N. C., 585, and Security Co. v. Hight, ante, 117. In Jones 
v. Franklin Estate, supra, it was held that “the mere assignment of a 
judgment, unless expressly provided for, does not confer upon the as- 
signee the additional right thereafter to subject to the liability of the 
judgment others who were not parties to the original action, though the 
assignor, the original plaintiff, might have had a cause of action against 
them but forebore to pursue it.” 

The demurrer interposed on the ground that the facts alleged in the 
complaint are insufficient to constitute a cause of action against the 
defendant, in the respect pointed out, raises questions relative to the 
effect of the transfer of the assets of the old bank to the new bank, which 
have not heretofore been directly determined by this Court, but similar 
cases have been considered in other jurisdictions, and the weight of 
authority is in support of the views herein expressed. Griffin v. Brewer, 
167 Okla., 654; State ex rel. Mothersead v. Kelly, 141 Okla., 36; Ameri- 
can Exchange Bank v. Rowsey, 144 Okla., 172; Runner v. Dwiggins, 
147 Ind., 238; Assets Realization Co. v. foward, 211 N. Y., 480; Zang 
v. Wyant, 25 Colo., 551; Williamson v. American Bank, 109 Fed., 36; 
Ames v. American National Bank, 163 Va., 1, 176 8S. E., 204; Andrew 
v. Bank, 214 Iowa, 1839; 82 A. L. R., 1280 (note); Trust Co. ve. Brad- 
bury, 117 Minn., 83; Bank v. Aaron, 271 Mich., 147; Wilson v. Bank, 
251 Ky., 872; Farmers’ Bank v. Scott, 144 Ky., 575; Bank v. fHolsen, 
331 Ill., 622; Poe v. King, 217 Iowa, 2138; Hmery v. Wilkinson, 72 Fed. 
(2nd), 10; Hightower v. Bank, 263 U.8., 351; Bunk v. Chapman, 263 
S. W. (Tex.), 929; Schaberg v. McDonald, 60 Neb., 493; Cobe v. Hach- 


ney, 83 Kan., 306; 7 American Jurisprudence, secs. 136, 137, 
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The appellee calls attention to chapter 99, Public Laws of 1935, as 
additional reason why the demurrer should be sustained. The appel- 
lants, on the other hand, contend that this statute does not apply, and, 
if it does, it violates the constitutional prohibition against a law impair- 
ing the obligation of a contract. 

The Act of 1985 in question amends the statute (C. S., 219 [a], and 
amendments thereto) which imposes the additional liability on stock- 
holders of banks, by adding these words: ‘Such additional liability as 
is provided in this section shall cease on 1 July, 1935, with respect to 
any shares which may have been or may hereafter be issued.” The 
effect of this act is to abolish the statutory double liability of stock- 
holders in the banks of this State, and it 1s made applicable to all shares 
of stock, issued or to be issued. The stockholders’ lability, having been 
imposed by statute for the benefit of depositors and other creditors, has 
been uniformly held to be contractual in its nature. Tae subseriber to 
or transferee of shares of bank stock aequires his shares subject to this 
hability, and the depositors and creditors are regarded as having dealt 
with the bank presumably in consideration of the additional security 
afforded by this contractual obligation. Therefore, as between the stock- 
holder and one who was a depositor or creditor of the bank prior to the 
passage of the act, the statute, which prescribes that this ability shall 
cease with respect to shares which had theretofore been issued, would 
seem to offend the constitutional provision of Art. I, sec. 10, of the 
Constitution of the United States prohibiting the passage of an act im- 
pairing the obligation of a contract. Coombes v. Gelz, 285 U. S., 484. 
As was well said by Stacy, C. J., in delivering the opinion of the Court 
in Vash v. Commissioners of St. Pauls, ante, 801, “For, a state no more 
by constitutional amendment than by statute can impair the vested rights 
held by the creditor in assurance of his debt.” 

“The prohibition of the Constitution against the passage of laws 
impairing the obligation of contracts applies to the contracts of the State 
as well as to contracts between individuals.” Smith v. Commissioners, 
182 N. C., 149. 

It was held in Stmons vu. Groesbeck, 268 Mich., 495, that the stock- 
holders’ lability, based upon statute, “is contractual in its nature, so 
much so that the Legislature has been regarded as prohibited by the 
constitutional prohibition against impairing the obligation of contracts 
from taking away the stockholders’ liability after it has once accrued 
or attached.” 

But where no rights had vested, and where neither assessment had 
been levied nor judgment rendered against this defendant prior to the 
passage of the Act of 1935, it would seem that the act would avail in the 
present suit. 
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Besides, it is well settled that a legislative act will not be held to 
violate any constitutional provision unless the conflict is so clear that 
no reasonable doubt can arise (Glenn v. Board of Education, 210 N. C., 
525; S. v. Brockwell, 209 N. C., 209), and it is the established rule of 
appellate courts that they will not consider or attempt to decide whether 
a legislative act violates the Constitution unless 1t appears that it 1s 
necessary to do so in order to protect some constitutional right which 
has been invaded or threatened. Blackmore v. Duplin Co., 201 N. C,, 
243; 8S. v. Rooks, 207 N. C., 275; Newman v. Commissioners of Vance, 
208 N. C., 675; S. v. Walliams, 209 N. C., 57; Sales Co. v. Grosscup, 
298 U. S., 226. “The judicial power does not extend to the determina- 
tion of abstract questions.” Ashwander v. Tennessee Valley Authority, 
297 U.S., 288. 

In the recent case of Security Co. v. Hight, ante, 117, where the 
assignee of a judgment, based on an assessment for the hability of osten- 
sible stockholders, brought suit to reform the judgment so as to hold 
others liable therefor as the real owners of the stock, it was said by this 
Court: “Moreover, it 1s conceded that since the levy of the assessment 
in the instant case, the holders of bank stock have been relieved of their 
double liability by chapter 99, Public Laws of 1935. So, unless the 
defendants were rendered liable by the original assessment, they cannot 
now be made liable therefor.” 

For the reasons stated, we conclude that the judgment sustaining the 
demurrer must be 

Affirmed. 


Stacy, C. J., concurs in result. 


BEULAH COLE v. ATLANTIC COAST LINE RAILROAD COMPANY, 
SOUTHERN RAILWAY COMPANY, anno GOLDSBORO UNION STA- 
TION COMPANY. 

(Filed 19 May, 1937.) 


1. Appeal and Error § 31lg— 
Plaintiff’s appeal from judgment of nonsuit as to one defendant is dis- 
missed in accordance with stipulation in her brief upon decision on appeals 
of other defendants sustaining plaintiff’s recovery against them. 


2. Master and Servant § 20: Carriers § 22—Master’s liability for acts of 
volunteer workers. 
A company operating a union station under contract with several rail- 


road companies and permitting “red cap” porters to call trains and direct 
passengers for tips, may not escape liability for acts of the porters in the 
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scope of their apparent authority on the ground that they are volunteers, 
since the station company uses such porters to discharge its contractual 
obligations to the railroad companies and their passengers. 


3. Master and Servant § 23: Carriers § 22—Evidence held for jury on 
question of whether servant’s acts were within apparent scope of 
authority. 


Evidence that a station company permitted porters to work upon the 
premises for tips, and that the porters customarily called trains and 
directed passengers to and from their trains. and that a porter who had 
ealled plaintiff’s train instructed plaintiff that her train was standing on 
a certain track, is held sufficient to be submitted to the jury on the ques- 
tion of whether the porter was acting within the apparent scope of his 
authority in giving the instruction. 


4, Master and Servant § 23— 


Doubt as to whether a servant was acting within the scope of his 
authority will be resolved in favor of the person injured by the servant’s 
act, so as to require submission of the question te the jury, since the 
master puts the servant in a position to do the act. 


5. Trial § 22— 
On motion to nonsuit, plaintiff is entitled to the benefit of every germane 
fact and inference of fact reasonably deductible from “he evidence, and 


evidence supporting plaintiff’s claim will be faken as true although contra- 
dicted by defendants’ evidence. C. S., 567. 


6. Master and Servant § 22: Carriers § 22—Evidence held for jury on 
question of whether porter’s misdirection of passenger proximately 
caused injury. 

The evidence tended to show that two trains were standing in a union 
station, that the warning of “all aboard” had been given for one of them, 
that a “red cap” porter standing in the station heard the signals and knew 
that the train attendants had boarded the train, and that it was expected 
to start momentarily, that plaintiff, coming into the station after the start- 
ing signals had been given with a ticket for the train not then ready to 
start, was erroneously instructed by the porter that the other train was 
hers. and that as she attempted to board the other train, it started and 
threw her, to her injury. Held: The evidence permits the inference that 
the porter, with knowledge of the circumstances, should have foreseen 
that injury might result to plaintiff, and the question of whether his 
failure to warn plaintiff of the danger was the proximate cause of plain- 
tiff’s injury is for the jury under the evidence. 


7. Negligence § 1— 
Negligence is the failure to exercise that degree of care for others’ 
safety which an ordinarily prudent man in like circumstances would 
exercise, and is actionable when such failure directly and proximately 


causes injury, and injury or harm might have been reasonably foreseen 
under the circumstances. 


8. Appeal and Error § 42— 


An exception to the admission of evidence on the ground that it was 
incompetent as hearsay will not be sustained when the record fails to 
show that the testimony was not within the knowledge of the witness, the 
burden being upon appellant to show error clearly. 


N. C.] SPRING TERM, 1937. 593 


CoLe v. R. R. 


9, Appeal and Error § 37b— 
Whether a verdict is objectionable as excessive usually rests in the 
discretion of the lower court, and is not ordinarily reviewable upon appeal. 
10. Appeal and Error § 38— 
Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 


AppEAts by plaintiff and defendants Atlantic Coast Line and Golds- 
boro Union Station Company from Spears, J., at December Special 
Term, 1936, of Lenoir, 

Civil action to recover damages for personal injuries alleged to have 
been caused by the wrongful act, neglect, or default of the defendants. 

The evidence on behalf of the plaintiff tends to show that on the night 
of 21 September, 1935, the plaintiff, a young woman 22 years of age, and 
Grady L. Wyrick, came from Kinston to Goldsboro, intending to take 
the Southern train for Greensboro. They arrived at the Union Station 
in Goldsboro about 9:45 p.m., purchased their tickets, and waited in the 
waiting room until the Southern train for Greensboro was called by a 
station porter. This was about 9:55. The Southern train was due to 
leave at 10:00 p.m. It was standing on the third track from the waiting 
room, headed south. On the fourth or farthest track from the waiting 
room was the northbound Coast Line train, running slightly behind 
schedule that night, which had been called to leave before plaintiff 
arrived at the station, and which actually started at 9:57. 

As the station porter announced the Southern train at the door of the 
waiting room, he heard the conductor of the Coast Line train call 
“board,” and the porter himself repeated the call. Neither the plaintiff 
nor her companion heard the call of the Coast Line conductor; and in 
response to the announcement that the Southern train was ready to 
leave, they immediately started for their train. As they approached the 
Southern train standing on the third track—it not being easy to dis- 
tinguish between the two trains without some assistance or instructlon— 
Wyrick asked the porter, who had called the trains in the station and 
who was wearing a red cap, whether the train he was approaching was 
the train for Greensboro. The porter replied, “No, sir; that is your 
train over there,” pointing to the Coast Line train, which was on the 
track farthest away. This train was in plain view of the porter, with its 
door and vestibule open, but he gave no warning to plaintiff, or her 
companion, that the conductor had already called “board” and that the 
train was ready to start. There was no Coast Line official or employee 
outside of the train, nor was there a step to get on the train. The door 
to the day coach was open, and as the plaintiff “took hold of the handle 


594 IN THE SUPREME COURT. (211 


CoLe v. R. R. 





and started to place her foot on the step,” the train started with a jerk, 
threw her off and under the train, and cut off her right leg just below 
the knee. 

It is further in evidence that the Union Passenger Station at Golds- 
boro is owned by the Goldsboro Union Station Company, a corporation, 
and operated by it for the joint accommodation of the railroads entering 
said station, to wit, the Southern, the Coast Line, and the Norfolk and 
Southern. ©. 8., 1042. By written agreement, it is provided that the 
use of the station, tracks, and facilities “shall be subject to the jurisdic- 
tion of the Station Company, its station master, and employees”; with 
the proviso that the station master of the Station Company is to be 
appointed only by unanimous consent of the three railway companies, 
and his dismissal, as well as that of any subordinate official of the 
Station Company, is to be insured upon the written request of any one 
of the said railway companies. In the actual operation of the station, 
the agents and employees of the Station Company sell tickets for the 
railway companies, announce the arrival and departure of trains, and 
assist and direct passengers to and from their trains. 

There is also evidence to the effect that it was customary for the 
“red cap porters” to call trains and to assist passengers in and out of 
the station, to and from their trains, 

Upon demurrer to the evidence, at the close of plain+iff’s case, judg- 
ment of nonsuit was entered as to the Southern Railway Company. Ex- 
ception by plaintiff. 

The Coast Line and the Station Company each offered evidence in 
support of its denial of liability. 

The evidence of the Coast Line is to the effect that when the conductor 
and flagman gave the starting signals by calling “all aboerd” and waving 
lantern, neither the plaintiff nor her companion, nor anyone else, was in 
sight, or preparing to board the train. After giving tke usual signals, 
the attendants all boarded the train; the conductor “pulled the train 
ahead,” and it started. Passengers and others testifiec. that the train 
was in motion when the plaintiff and her companion came running across 
the third track and attempted to get on it. 

The evidence on behalf of the Station Company tends to show that it 
did not employ anyone called a “porter,” but did employ two “transfer 
men” to handle mail and baggage, and one of them kad the duty of 
calling trains on the night in question, but he did not wear a red cap. 
He gave no information or instruction to the plaintiff, or her companion, 
in respect to their train. It is further in evidence that the Station 
Company allowed two colored boys, called “red caps,” to carry baggage 
for passengers to and from trains solely for the tips they might receive 
and without any compensation from the Station Company or the rail- 


NC SPRING TERM, 1937. 595 





CoLe wv. R. R. 





roads. These “red caps” did not have any duty “in respect to calling 
trains,” though they might show passengers which trains to take at times, 
and sometimes they directed passengers to the station. They were given 
no authority by the Station Company. Both “red caps” were at the 
station when the plaintiff was hurt. They both denied having given the 
plaintiff, or her companion, any directions, or that they were asked by 
either of them for any information as to their train. 

The jury answered the issues of negligence against the Goldsboro 
Union Station Company and the Atlantic Coast Line Railroad Company, 
exculpated the plaintiff from any contributory negligence, and awarded 
damages in the sum of $25,000. 

The plaintiff appeals from the judgment of nonsuit in favor of the 
Southern Railway Company. 

The Goldsboro Union Station Company and the Atlantic Coast Line 
Railroad Company appeal from the judgment rendered on the verdict. 


Ehringhaus, Royall, Gosney & Smith and John G. Dawson for plain- 
tiff. 

Thomas W. Davis, V. BE. Phelps, and W. B. R. Guton for Atlantic 
Coast Line. 

Allen d&} Allen and Richard C. Kelly for Southern Railway Company. 

Simms & Simms for Union Station Company in Supreme Court only. 


Stacy, C. J., after stating the case: It is agreed on all hands that 
the plaintiff suffered a distressing and unfortunate injury at the Union 
Station in Goldsboro on the night of 21 September, 1935. The trial 
resulted in a nonsuit as to the Southern, and verdict and judgment 
against the other defendants. There are three appeals. 


PLaAIntTiFF’s APPEAL. 


It is stated in plaintiff’s brief that if the judgment is affirmed as to 
either of the appealing defendants, ‘“‘the plaintiff does not desire a new 
trial against the Southern, and is willing that her appeal be dismissed.” 
In the light of this statement, and the subsequent disposition to be made 
of defendants’ appeals, the plaintiff’s appeal will be dismissed without 
considering the correctness of the judgment of nonsuit in favor of the 
Southern. 


DEFENDANT STATION Company’s APPEAL, 


It is earnestly insisted that no liability has been shown against the 
Station Company, because the misdirection of the “red cap,” if indeed 
he gave any Instruction, was unauthorized, and in no event could it have 
been the proximate cause of plaintiff’s injury. 
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In considering the defendant’s demurrer to the evidence, it should be 
remembered the testimony is in sharp conflict, and the jury has accepted 
the plaintiff’s version of the matter. Assuming that the “red cap” who 
called the train in the station was the “same man” who misdirected the 
plaintiff and her companion, as the jury has evidently found, it canriot 
be said, upon the present record, that his acts were not within the appar- 
ent scope of his authority. Lane v. R. R., 192 N. C., 287, 184 S. E., 
855; Leggett v. k. R., 168 N. C., 366, 848. E., 857; Parrish v. Mfg. Co., 
ante, 10, and cases there cited. And it can profit the defendant nothing 
in the present action that the “red cap” was only a volunteer worker 
and not upon its pay roll. Booker v. Penn. R. Co., 82 Pa. Superior Ct., 
588. With permission of the defendant, he was allowed to work upon 
the premises, for what he might receive in tips, it is true, nevertheless 
his acts were those of the defendant in the discharge of the contractual 
duties which it owed to the railroads using its station, and to their pas- 
sengers. Annotations, 59 A. L. R., 126. He was carrying out his 
customary duties. Leggett v. R. R., supra; Mangum v. R. R., 145 N.C, 
152, 58 S. E., 913; Pineus v. R. R., 140 N. C., 450, 53 S. E., 297; Willis 
v. kh. R., 120 N. C., 508, 26 S. E., 784. See, also, Cooper v. Ry. Co., 
165 N. C., 578, 815. E., 761; Sutton v. Lyons, 156 N. C., 3, 72S. E., 4; 
and Snipes v. Rh. &., 144 N. C., 18, 565. E., 477. At any rate, there is 
evidence to support this view, which must be taken as true on motion 
to nonsuit. C.S8., 567; Moore v. R. &., 165 N. C., 489, 81 S. E., 608. 
The plaintiff must be given the benefit of every fact and inference of 
fact pertaining to the issues involved, which may reasonably be deduced 
from the evidence. Nash v. Royster, 189 N. C., 408, 127 S. E., 356. 

“When one who knowingly and without objection receives the benefits 
of labor, or holds out to the public one as engaged in his service, he is 
liable as a master for the negligence of such servant when the act or 
failure constituting the negligence comes within the apparent scope of 
the employment, even though he has not employed or paid the servant.” 
Did kh. GR. A. Co, v. Gustafson, 21 Colo., 393. 

Further, speaking to the subject in Booker v. Penn. R. Co., supra, 
Keller, J., delivering the opinion of the Court, said: “The fact that a 
traveler gives a tip to a porter for courteous service in the carriage of 
his hand luggage does not make the porter his servant for whose negli- 
gence he is responsible any more than a tip given to a bell boy in a 
hotel, to a waiter in a restaurant, or to a hat check employee, changes 
the status of their respective employment. Nor does the fact—if such is 
the case—that the railroad company does not pay its employees while 
they are ‘portering only,’ but that their sole source of revenue in such 
circumstances is the tips which they receive from passengers, negative 
the continuance of their employment while acting as porters or relieve 
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the employer of responsibility for their acts within the scope of their 
employment.” 

Moreover, it 1s well settled, as stated in 39 C. J., 1284, and quoted 
with approval in Colvin v. Lumber Co., 198 N. C., 776, 153 S. E., 394, 
that “where it is doubtful whether a servant in injuring a third person 
was acting within the scope of his authority, it has been said that the 
doubt will be resolved against the master because he set the servant in 
motion, at least to the extent of requiring the question to be submitted 
to the jury for determination.” See Gallop v. Clark, 188 N. C., 186, 
1248. E., 145. 

Again, in Union Depot Co. v. Londoner, 50 Colo., 22, 114 Pac., 316, it 
was held: “A corporation organized for the purpose of maintaining a 
station or depot to be used by railroad companies, owes to the traveling 
public, as to the conduct of such station or depot, the same duty as is 
due from the railway company which maintains its own station; and its 
obligations toward the public are not affected by the agreement between 
itself and the railway company.” 

It is also a permissible inference, which the jury obviously drew from 
the evidence, that the misdirection of the “red cap” was the proximate 
cause of plaintifi’s injury. True, he could not foresee precisely what 
transpired, nevertheless, with his superior knowledge of the situation, 
to wit, that the starting signals had been given, that the attendants had 
all boarded the train, and that it was expected to move momentarily, he 
should have foreseen that consequences of a serious nature were likely to 
occur without some warning to plaintiff and her companion. flinnant 
v. BR. R., 202 X. C., 489, 163 8. E., 555; Hall v. Rinehart, 192 N. C., 
706, 185 8S. E., 790; Hudson v. Rh. R., 176 N. C., 488, 97 S. E., 388; 
Drum wu. Miller, 1385 N. C., 204, 47 S. E., 421. This defeats the motion 
to nonsuit and makes it a case for the jury. Collins v. Lumber Co., 
195 N. C., 849, 141 8. E., 580. 

Negligence is the breach of some duty imposed by law. It is doing 
other than, or failing to do, what a reasonably prudent man, similarly 
situated, would have done. ‘The conduct of the reasonably prudent man 
is the accepted standard. Yudor v. Bowen, 152 N. C., 441, 67 S. E., 
1015. “The term ‘negligence’ has been defined by the Federal Supreme 
Court to be the failure to do what a reasonable and prudent person 
would ordinarily have done under the circumstances of the situation, or 
doing what such a person under the existing circumstances would not 
have done. The essence of the fault may he in omission or commission. 
The duty is dictated and measured by the exigencies of the situation. 
Negligence has always relation to the circumstances in which one is 
placed, and what an ordinarily prudent man would do or omit in such 
circumstances. Charnock v. Texas & R. R. Co., 194 U. S., 482, 48 
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L. Ed., 1057.” 2 Roberts Federal Liabilities and Carriers (2d Ed.), 
(1929), sec. 811, pp. 1558-9. See Trust Co. v. RR. R., 209 N. C., 304, 
183 S. E., 620; Hamilton v. R. R., 200 N. C., 543, 158 S. EL, 75. 

Speaking to the question in Ramsbottom v. RB. R., 188 N. C., 39, 50 
S. E., 448, Hoke, J., delivering the opinion of the Court, said: “To 
establish actionable negligence, the question of contributory negligence 
being out of the case, the plaintiff is required to show by the greater 
weight of the testimony, first, that there has been a failure to exercise 
proper care in the performance of some legal duty which the defendant 
owed the plaintiffs under the circumstances in which they were placed, 
proper care being that degree of care which a prudent man should use 
under like circumstances and charged with hke duty; and, second, that 
such negligent breach of duty was the proximate cause of the injury—a 
cause that produced the result in continuous sequence and without which 
it would not have occurred, and one from which any man of ordinary 
prudence could have foreseen that such result was probable under all the 
facts as they existed.” Thuis is still the law with the modification econ- 
tained in Drum v. Muller, supra, and many other cases, “that it is not 
required that the particular injury should be foreseen, and it is sufficient 
if it could reasonably be contemplated that injury or harm might follow 
the wrongful act.” Hudson v. R. &., 176 N. C., 488, 97 5. E., 388; Gore 
v. Wilmington, 194 N. C., 450, 140 S. E., 71. 

In a case somewhat similar to the one at bar, Union Depot Co. v. 
Londoner, supra, it was held by the Supreme Court of Colorado, as stated 
in 2nd headnote, 33 L. R. A. (N. S.), 433 (which accurately digests the 
opinion): “A union depot company which relied upon train employees 
to direct passengers to their trains is liable for injury caused to a pas- 
senger’s attendant by following the direction of such employee, which 
takes him into an unsafe place, where the danger is not obvious, although 
the one giving it was not in its immediate employ.” 

And in answer to the contention that the men who directed the plain- 
tiff were not employees of the Union Depot Company, the Court said: 
“These men were the agency through which the appellant chose to per- 
form its service of directing passengers to their trains, and they were 
the only agency which it employed in this case to perform that service. 
It availed itself and had the benefit of the service of these men, made 
them the agents or means for the performance of that particular part of 
its work which it had undertaken in the operation of its station, and it 
cannot now be permitted to say that Londoner had no right, so far as it 
was concerned, to follow the directions of the agency which it adopted 
and used as the means through which it gave directions.” 

Of course, to look at the case from the standpoint of the defendant’s 
evidence, quite a different picture is presented. But the jury rejected 
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this view. They were instructed to find against the plaintiff, if the 
defendant’s version of the matter were accepted, or believed to be true. 

At the time of plaintiff’s injury, she was employed as a saleslady in 
a Kinston department store, specializing in the sale of Victrola records, 
and was engaged in a contest with other salesmen of such records. The 
contest was being “staged by the manager, Mr. Madalia.” Over objec- 
tion, plaintiff was allowed to testify “from her knowledge of the sales 
of records in other stores,” so far in the contest, “I was in the lead.” 
The basis of the objection is, that plaintiff was here speaking of matters 
necessarily not of her own knowledge, and perforce violative of the rule 
against hearsay. 8S. v. Kluttz, 206 N. C., 726,175 8. E., 81. The con- 
clusion is a non sequitur. The question propounded called for an answer 
within her own knowledge. There was no effort by cross-examination 
or otherwise to show that she was speaking from hearsay. To prevail 
on appeal, the party alleging error, not only has the laboring oar, but 
the tide is also against him. Error must be shown; it will not be pre- 
sumed. Kelly v. Tea Co., 209 N. C., 839, 183 8S. E., 291; Poindexter 
v. £. R., 201 N. C., 833, 160 8. E., 767. 

Touching the alleged excessiveness of the verdict, mentioned on argu- 
ment and in brief, but apparently not specifically assigned as error 
below, it is perhaps enough to say that this 1s usually a matter resting 
in the sound discretion of the trial court, and is not reviewable on appeal, 
unless accompanied by some imputed error of law or legal inference in 
connection therewith. Hyatt v. McCoy, 194 N. C., 760, 140 S. E., 807; 
Parker v. R&R. &., 181 N. C., 95, 106 8. E., 755; Boney v. R. R., 145 
N. ©., 248, 58 S. E., 1082; Norton v. R. R., 122 N. C., 910, 29 S. E., 
886. 

The remaining exceptions, 90 in number, are not of sufficient moment 
to work a new trial or to call for elaboration. They are not unusual in 
the trial of damage suits. Tilghman v. R. R., 171 N. C., 652, 89 8. E,, 
71. To consider them seriatim would be to extend the discussion to a 
“burdensome and intolerable length” (Willis v. New Bern, 191 N. C., 
507, 182 S. E., 286), and to end only in the application of old principles 
to the facts in hand. S. v, Lea, 203 N. C., 13, 164 8S. E., 737. 


DEFENDANT Coast LINE’s APPEAL. 


One member of the Court, Schenck, J., being absent, and the remain- 
ing four being equally divided in opinion as to whether reversible error 
has been shown, particularly on the refusal to nonsuit as to the Coast 
Line, the judgment of the Superior Court, accordant with the usual 
practice in such cases, is affirmed and stands as the decision in the 
instant case, without becoming a precedent. Allen v. Ins. Co., post, 736, 
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and eases there cited. See Goodman v. Queen City Lines, 208 
N. C., 323, 180 8. E., 661; Keiger v. Utilities Co., 199 N. C., 786, 155 
S. E., 875. 

The result, then, is: 

On plaintiff’s appeal, Appeal dismissed. 

On defendant Station Company’s appeal, No error. 

On defendant Coast Line’s appeal, Affirmed. 





CHARLES M. MORGAN vy. TOWN OF NORWOOD anp UNITED STATES 
FIDELITY & GUARANTY COMPANY. 


(Filed 19 May, 1937.) 


Master and Servant § 42—Consent award accepted in full settlement of 
claim held to bar petition for review of award for changed condition. 


Claimant was awarded compensation for total disability for a stated 
number of weeks and compensation for partial permanent disability for a 
stated number of weeks, and thereafter, upon reopening of the award for 
changed condition, claimant was awarded a sum for partial loss of hear- 
ing, and upon appeal from the last award the case was remanded to allow 
defendants to cross-examine a witness. Pending a hearing after remand, 
the parties reached a compromise, under which defendants paid claimant 
a lump sum “as fulland complete settlement . . . from and on account of 
the accident in question,” which compromise agreement was duly approved 
by the Industrial Commission. Thereafter claimant filed petition for 
rehearing. alleging that his hearing had grown worse and his physical 
condition deteriorated so that he had become permanently and totally 
disabled, and that he would not have signed the compromise agreement 
except for the fact that his condition necessitated the receipt of compen- 
sation. Held: The compromise agreement, approved by the Commission, 
is conclusive and final, and bars claimant from filing petition to reopen 
the award for changed condition, there being no allegation or proof that 
the agreement was procured by fraud or through mutual mistake, or that 
consent was not in fact given. 


Stacy, C. J., took no part in the consideration or decision of this case. 


AppEat by defendants from Rousseau, J., at October Term, 1936, of 
Stanty. Reversed. 

The record discloses, in part, the following: 

“Opinion of Full Commission (16 June, 1983) : 

“This ease came on for review before the Full Commission at Raleigh, 
North Carolina, 29 May, 1933, upon an appeal by the defendant in apt 
time from the decision of Commissioner Dorsett in which compensation 
was allowed for specific loss of hearing subsequent to the plaintiff having 
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— 


been paid compensation for temporary total] disability and for a general 
partial disability under section 30. 

“Tt appears from the record that the plaintiff was paid in a lump sum 
for his general partial disability, which came within the purview of 
section 80. The award of 4 March, 1932, by Commissioner Dorsett, 
provided compensation for total disability for 121 and 3/7 weeks at 
$18.00 per week and 176 and 4/7 weeks at $6.93 per week for 33% per 
cent permanent partial disability under section 30. On 2 December, 
1932, Commissioner Dorsett conducted another hearing to determine 
whether the plaintiff had had a change of condition, and, if so, the extent 
of the change. Commissioner Dorsett held that the plaintiff did not 
have a greater general partial disability than 3314 per cent, but did find 
that the plaintiff had a 51 per cent loss of hearing in the left ear and 
56 per cent loss of hearing in the right ear, for which he had not been 
paid. Commissioner Dorsett further held that the plaintiff was entitled 
to additional compensation for specific loss of hearing, and it was upon 
this point that the defendant appealed, contending that the claimant had 
been paid in full. Section 30 (underscoring by Commission) reads as 
follows: 

“*Hacept as otherwise provided in the next section hereafter, where the 
incapacity for work resulting from the injury is partial, the employer 
shall pay, or cause to be paid, as hereinafter provided, to the injured 
employee during such disability, a weekly compensation equal to 69 per 
centum of the difference between his average weekly wages before the 
injury and the average weekly wages which he is able to earn thereafter, 
but not more than eighteen dollars a week, and in no ease shall the 
period covered by such compensation be greater than three hundred 
weeks from the date of injury. In case the partial disability begins 
after a period of total disability, the latter period shall be deducted from 
the maximum period herein allowed for partial disability.’ 

“Section 31 provides for a specific schedule of compensation to be paid 
in certain permanent injuries, particularly section 31-s, reads as fol- 
lows: ‘For the complete loss of hearing in one ear, sixty per centum of 
the average weekly wages during seventy weeks; for the complete loss 
of hearing in both ears, sixty per centum of average weekly wages during 
one hundred and fifty weeks.’ 

“The Full Commission is in accord with Commissioner Dorsett that 
the plaintiff is entitled to the additional compensation under section 
31-s. While the Commission has been unable to find a court case, the 
Virginia Industrial Commission, which has similar sections, has the 
following to say on the same subject: (Section 31 corresponds to our 
section 30, and section 32 of the Virginia law corresponds to the North 
Carolina section 31.) ‘The employee sustained injuries resulting in 
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disability of a general nature such as would entitle him to compensation 
under section 81. In addition to such injuries, he had also sustained 
injuries of a specific nature such as to entitle him to cornpensation under 
section 32, He is entitled to compensation for the specific injuries 
under section 32, and then, if still disabled as a result of the other in- 
juries, compensation will be paid under section 31” &. L. Baughn v. 
Richmond Forging Co., Claim No. 70-597. 

“However, in the case before the North Carolina Industrial Commis- 
sion the plaintiff had already been paid for his general disability and the 
evidence does not disclose that the specific disability was shown at any 
previous hearing. Therefore, the Full Commission affirms the decision 
of Commissioner Dorsett as shown in the opinion filed 2 March, 1933, 
and the corrected award of 10 March, 1933. The defendants will pay 
the costs of this hearing.” 

As ordered in said opinion, an award was issued on the same date, 
as follows: 

“Award (16 June, 1933). 

“You, and each of you, are hereby notified that a hearing was had 
before the Full Commission on 29 May, 1933, in the above entitled case, 
Raleigh, N. C., and the decision thereupon was rendered by Commis- 
sioner T. A, Wilson for the Full Commission, on 16 June, 1933, in which 
an award was ordered and adjudged, as follows: 

“*That the findings of fact and conclusions of law set out in the 
opinion of Commissioner J. Dewey Dorsett are proper and justified from 
all of the evidence, and they are hereby adopted as findings of fact and 
conclusions of law of the Full Commission, and that the award hereto- 
fore issued under date of 10 March, 1933, reading as follows: “Upon 
the finding that the plaintiff has not had a change of condition as to 
disability of a general nature, and that he now has only 3314 per cent 
disability of a general nature, the claim for additional compensation for 
such disability is denied. Upon the finding that plaintif? has 51 per cent 
Joss of hearing in left ear and 56 per cent loss of hearing in right ear, 
the defendant will pay plaintiff compensation at the rate of $18.00 per 
week for a period of 74 9/10 weeks, covering 51 per cent loss of 
hearing of the left ear and 56 per cent loss of hearing of the right ear. 
The plaintiff has expended $219.25 for medical and hospital treatment. 
The plaintiff will submit itemized bill to the Commission for approval, 
such itemized bills to show authorization for drugs and also for glasses, 
and when approved the defendants will pay plaintiff this amount as 
approved. Defendants to pay cost of hearing. A fee of $100.00 is 
approved for attorney representing the plaintiff.” The foregoing cor- 
rects the award dated 2 March, 1933, which contained an error in that 
compensation was awarded for total loss of hearing in both ears, whereas, 
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according to Commissioner Dorsett’s findings of fact and according to the 
award itself the plaintiff has suffered 51 per cent loss of hearing of the 
left ear and 56 per cent loss of hearing of the right ear, be in all respects 
affirmed.’ ” 

To this opinion and award of the Full Commission the defendants 
excepted and appealed to the Superior Court. The case came on for 
hearing in the Superior Court before Stack, J., at Chambers, on Friday, 
24+ November, 1933, when and where his Honor, Judge Stack, rendered 
judgment as follows: 

“This cause coming on to be heard and being heard before his Honor, 
A. M. Stack, at Chambers in the town of Monroe, by consent of parties, 
on Friday, 24 November, 1933; after hearing the argument of counsel 
and a careful review of the record on appeal from the North Carolina 
Industrial Commission, it appearing to the court that the judgment 
appealed from was based on findings of Dr. Hart with reference to 
defective hearing of the plaintiff, and the defendants had not had an 
opportunity to cross-examine Dr. Ilart in this connection; and the court 
being of the opinion that the case should be remanded with a view of 
allowing the defendants the opportunity of cross-examining Dr. Ilart 
with reference to the defective hearing complained of by the plaintiff. 
It is therefore ordered and adjudged by the court that this case be and 
the same is hereby remanded to the North Carolina Industrial Commis- 
sion; that the defendants be allowed the opportunity to examine Dr. 
Hart with reference to plaintiff's defective hearing. The other excep- 
tions and objections raised by the defendants in this appeal are not 
passed upon and the same are in all respects preserved. A. M. Stack, 
Judge of the 13th Judicial District.” 

To the foregoing order the plaintiff objects and excepts. 

In accordance with the judgment of Judge Stack, on 15 December. 
1933, there was sent out to all parties notices of hearing to be conducted 
in Charlotte on 12 January, 1934, copy of said notice being as follows: 

“Notice of Hearing. A hearing will be held in the above case at 
office clerk Superior Court, Charlotte, N. C., at 2 o’clock p.m., on 
12 January, 1934. This hearing is part of a schedule. It cannot be 
postponed without considerable inconvenience and extra expense. The 
Commission will not consent to postponement except upon strictly legal 
grounds. Subject of hearing (here state question in dispute): This 
cause remanded to the N, C. Industrial Commission so that the defend- 
ants be allowed the opportunity to examine Dr, Hart with reference to 
plaintiff’s defective hearing. The parties to this hearing should ar- 
range to have all witnesses present to testify promptly at the time and 
place above given. The right is reserved to take such action as the law 
permits if either party fail to appear at the time and place set for this 
hearing.” 
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Prior to the hearing in Charlotte, defendants’ counsel received a propo- 
sition of settlement from plaintiff’s counsel, which is embodied in letter 
of A. C. Huneycutt, attorney, directed to W. E. Smith, attorney, dated 
12 January, 1934. This offer of settlement was accepted by the defend- 
ants and confirmed by judgment filed 15 January, 1934, by Commis- 
sioner Wilson, the offer of settlement being set out in the judgment, 
which is as follows: 

“Order of Commissioner Wilson (15 January, 1934). 

“This case was set for Charlotte, N. C., 12 January, 1934, to take the 
evidence of Dr. Hart pursuant to the order of the judge of the Superior 
Court of the 13th Judicial District. However, the day before, at Albe- 
marle, the attorneys on both sides had a conference with the hearing 
Commissioner in which the question was raised as to whether, even if 
the claimant should win the court decision, that as a matter of law 
shouldn’t the defendant carrier be given credit against the weekly pay- 
ments for compensation paid for partial disability under section 30 to a 
previous award of Commissioner Dorsett, which was paid in a lump 
sum. The hearing Commissioner ruled that the defendants were entitled 
to this credit, and the defendants agreed to pay, which the claimant 
accepted. The agreement for settlement of the case is embodied in the 
letter of the plaintiff’s attorney, A. C. Huneycutt, to the defendant 
carrier, dated 12 January, 1934, which reads as follows: 

“<Further, with regard to the compromise settlement of the C. M. 
Morgan matter now pending before the North Carolina Industrial Com- 
mission, Mr. Morgan has taken the matter under consideration, and has 
decided that if your clients, town of Norwood and U.S. F. & G. Co., will 
pay him in a lump sum, at once, he will accept $829.14, net to him, as 
full and complete settlement against the town of Norwood arising 
through, from, and on account of the accident in question, your client, 
of course, to pay the attorney’s fees set out in the award of 10 March, 
1933, cost of the appeal, and other items named in the said award, or 
arrange same so as to protect him from being responsible for same. In 
other words, he will accept $829.14 in a lump sum net %o him.’ 

“The appeal of the defendants is withdrawn, the testimony of Dr. Hart 
was not taken. An award shall issue approving the agreement above set 
forth in final settlement and determination of this case.” 

On 17 January, 1934, the Commission rendered judgment approving 
the lump sum settlement, as follows: 

“Judgment of Commission (17 January, 1984): 

“The Commission approves the lump sum settlement of $829.14 net to 
the plaintiff as set out in the letter of Attorney A. C. Huneyeutt, 
12 January, 1934.” 

Payment of the amount of this agreed settlement was made on 24 
January, 1934. Thereafter the Commission received from the plaintiff 
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an affidavit, dated 5 January, 1935, requesting that the case be reopened, 
said affidavit being as follows: 

“This matter, affiant C. M. Morgan makes oath that he was injured 
while in the employ of the town of Norwood, on or about 13 October, 
1929; after that certain negotiations were had with the insurance car- 
rier, and affiant was paid the sum of $18.00 a week for 12 weeks, when 
payment ceased. Thereafter a hearing was had before the Industrial 
Commission and afhant was awarded the sum of $6.93 per week for a 
period of 178 weeks. This was treated as a lump sum settlement as of 
the date thereof. Thereafter there was a subsequent hearing and award 
in which affiant was awarded approximately $829.10, due to defective 
hearing. Affiant’s hearing has steadily grown worse, his physical con- 
dition has gradually deteriorated, and he is now absolutely unable to 
pursue any gainful occupation. Afhant would not have agreed to the 
settlement aforesaid had not the existence of his illness been so rapid as 
to make it necessary as compensation for the injuries received by him 
and which are fully set forth in the record. Wherefore, afhant prays 
that the case as to him be reopened; that the insurance carrier be noti- 
fied; that a hearing be had; and that such proceedings taken and such 
orders made at such hearing as may be consistent with right and justice. 
(Signed) C. M. Morgan.” 

On 2 August, 1935, the hearing Commissioner Dorsett found certain 
facts and denied plaintiff further compensation. On appeal by plaintiff 
to the Full Commission, on 7 July, 1936, they found certain facts and 
made an award as follows: “Upon the findings that plaintiff has had a 
change of condition since the last payment of compensation, and that 
plaintiff has been temporarily totally disabled since 21 June, 1935, the 
defendants will pay plaintiff compensation at the rate of $18.00 per week 
from 21 June, 1935, during the continuance of temporary total dis- 
ability, total payments not to exceed $6,000, with proper deduction for 
any and all payments of compensation heretofore made,” ete. 

The defendants appealed to the Superior Court, and the court below 
rendered judgment, as follows: “It is therefore ordered, adjudged, and 
decreed that the judgment of the Full Commission, handed down on 
7 July, 1936, be and is hereby the judgment of this court. J. A. Rous- 
seau, Judge presiding.” 

The defendants excepted and assigned error to the judgment, and 
appealed to the Supreme Court. 


T. L, Dysard, Jr., for plainteff. 
R.L. Smith & Sons for defendants. 


CriarKson, J. The material question involved: “Is the compromise 
settlement of 12 January, 1934, approved by the Industrial Commis- 
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sion, on 17 January, 1934, binding and final between the parties?” We 
think so. 

It is in the record that the various disability compensations heretofore 
awarded plaintiff were some $4,000 other than the present award. In 
the record is also the following: “The agreement for settlement of the 
case 1s embodied in the letter of the plaintiff’s attorney, A. C. Huney- 
eutt, to the defendant carrier, dated 12 January, 1934. which reads as 
follows: 

“‘Further, with regard to the compromise settlement of the C. M. 
Morgan matter now pending before the North Carolina Industrial Com- 
mission, Mr. Morgan has taken the matter under consideration, and has 
decided that if your clients, town of Norwood and U.S. F. & G. Co., will 
pay him in a lump sum, at once, he will accept $829.14, net to him, as 
full and complete settlement against the town of Norwood arising 
through, from, and on account of the accident in question, your client, 
of course, to pay the attorney’s fees set out in the award of 10 March, 
1938, cost of the appeal, and other items named in the said award, or 
arrange same so as to protect him from being responsible for same. In 
other words, he will accept $829.14 in a lump sum net to him.’ 

“The appeal of the defendants is withdrawn, the testimony of Dr. 
Hart was not taken. An award shall issue approving the agreement 
above set forth in final settlement and determination of this case.’ 

“On 17 January, 1934, the Commission rendered judgment approving 
the lump sum settlement as follows: Judgment of Commission (17 Jan- 
uary, 1934). ‘The Commission approves the lump sum settlement of 
$829.14 net to the plaintiff as set out in the letter of Attorney A. C. 
Huneycutt, 12 January, 1934.’ Payment of the amount of this agreed 
settlement was made on 24 January, 1934.” 

There was a controversy between the plaintiff and defendants as to 
additional disability compensation more than had been heretofore paid 
plaintiff. The parties compromised and settled this additional claim of 
plaintiff. The language of this agreement is clear and not ambiguous: 
“Net to him, as full and complete settlement against tie town of Nor- 
wood arising through, from, and on account of the accident in question.” 
This was approved by the Industrial Commission and the money paid 
on the faith of this agreement. The plaintiff in his afidavit to reopen 
the case says: “Affiant would not have agreed to the settlement afore- 
said had not the existence of his illness been so rapid as to make it 
necessary as compensation for the injuries received by him and which 
are fully set forth in the record.” 

To set aside the agreement, it does not appear upon proper allegation 
and proof that the “full and complete settlement” was obtained by fraud 
or mutual mistake, or that consent was not given. The plaintiff was 
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sut juris and is now estopped to deny his solemn agreement. Boucher 
v. Trust Co., ante, 377. 

In Mfg. Co. v. Lumber Co., 178 N. C., 571 (574), we find: “If treated 
as an exception to the judgment, it presents the single question whether 
the facts found or admitted are sufficient to support the judgment. 
(Ullery v. Guthrie, 148 N. C., 419).” Walson v. Charlotte, 206 N. C.,, 
856; Orange Co. v. Atkinson, 207 N. C., 593 (596) 3 Shuford v. Building 
and Loan Assn., 210 N. C., 287 (238); Best v. Garris, ante, 805 (307-8). 
We do not think the facts admitted support the judgment. 

We have consistently held, as stated in Johnson v. Asheville Hosrery 
Co., 199 N. C., 38 (40): “It is generally held by the courts that the 
various compensation acts of the Union should be liberally construed 
to the end that the benefits thereof should not be denied upon technical, 
narrow, and strict interpretation.” 

We think the facts in the present case and statutes on the subject differ 
from those in the authorities cited by plaintiff. Be that as it may, we 
are not inclined to set aside a solemn agreement in full settlement, 
approved by the Industrial Commission and the money paid and ac- 
cepted by plaintiff on the faith of his agreement. The agreement is not 
a “serap of paper.” 

For the reasons given, the judgment in the court below is 

Reversed. 


Stacy, C. J., took no part in the consideration or decision of this case. 





CITY OF HIGH POINT (a MunNIcrIpAL CorporaTIon) vy. 8S. C. CLARK Anp 
WIFE, DAISY O. CLARK. 


(Filed 19 May, 1987.) 


1. Municipal Corporations § 33—Party petitioning for public improve- 
ments and accepting benefits held estopped to attack assessments. 

The owners of land, in developing same for residential purposes, plotted 
streets for the development and dedicated them to the city, filed petition 
for improvement of the streets with total cost to be assessed against the 
abutting property, and in proceedings in substantial conformity with C. 8., 
ch. 56, Art. 9, the citv levied assessments and made the improvements. 
The owners listed the land for taxation by the city, did not appeal from 
confirmation of the assessment role, and both the owners and the city 
thought the land lay within the city limits, until a survey some years 
after the confirmation of the assessment role disclosed that one of the 
streets ran outside of and parallel to the city limit. Held: The owners 
of the land, by petitioning for the improvements and accepting the benefits 
thereof are estopped to deny the validity of the assessments, the paving 
of the street outside the city limits not being wltra vires the city. 
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2. Municipal Corporations § 30—City held to have power to pave street 
acquired by it by dedication, although street was outside city limits. 


Since C. S., 2791, empowers a city to purchase land for establishing or 
widening necessary streets either “within or outside the city,’ and to 
control and manage same, a city acquiring by dedication a street lying 
just outside its limits and connected with the streets within its limits, has 
the power to pave such street so acquired by it, and its paving of the 
street upon petition of the owners of abutting property is not ultra vires 
the city. 

3. Municipal Corporations § 35— 


The General Assembly has the power by curative act to validate assess- 
ments for public improvements levied by a municipal corporation when 
the levy of the assessments is not void or ultra vires the city. 


AppraL by defendants from Armstrong, J., 19 April, 19387. From 
GuiLForp, Affirmed. 

This is a submission of controversy without action, C. S., 626-628. 
This controversy without action is brought by plaintiff against defend- 
ants to determine the validity of certain street assessments levied by the 
city of High Point against certain property belonging tc the defendants. 
The agreed case is fully set out in the record with the contentions of 
plaintiff and defendants. The material facts to be considered are as 
follows: 

On or about 16 November, 1925, and for some time prior thereto, the 
defendants 8. C. Clark and wife, Daisy O. Clark, were the owners of a 
large number of acres of land in the western portion of the city of High 
Point. Some time prior to 16 November, 1925, they had this acreage 
platted into an exclusive residential development of said city, known as 
Emerywood Addition No. 6. While they were the owners of all the lots 
on each side of Forest Hill Drive, Greenway Drive, and other streets as 
laid out upon the plat of Emerywood Addition No. 6, they prepared and 
executed a petition pursuant to chapter 56, Public Laws of 1915, as 
amended, petitioning the city of High Point to pave Forest Hill Drive 
between Greenway Drive and Ifillerest Drive, a part of which is just 
outside of the western boundary line of the city and almost parallel 
thereto. This petition was dated 16 November, 1925. It appears in the 
agreed case “That in platting said acreage into residential lots, Forest 
Hill Drive, Greenway Drive, and other streets, as shown on said map, 
were laid out and dedicated to the city of High Point.” 

Pursuant to the filing and consideration of said petition, all the pro- 
cedure and steps required by said chapter 56, Public Laws of 1915, as 
amended, were substantially complied with, the street paved, the assess- 
ment roll made up and confirmed on 21 September, 1926, by the council 
of the city of High Point, after due notice as required by chapter 56, 
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Public Laws of 1915, as amended, and levies of assessment made against 
each of the lots in said plat of Emerywood Addition No. 6. 

The defendants defaulted in the payment of the installments on the 
assessment levied against the land in question that became due prior to 
1 July, 1931. In January, 1931, a careful survey of the western 
boundary of the city of High Point was made, which disclosed that a 
small portion of the property platted into streets and lots by the defend- 
ants was just outside of the corporate boundary line of the city. Until 
this survey was made, neither the city nor the defendants knew that the 
land in question was outside of the city. Not only did the defendants 
and the city consider that the entire tract of land platted by the defend- 
ants as Emerywood Addition No. 6 was inside the corporate limits of the 
city, but the defendants listed said tract of land and said Lot No. 1 in 
question as being within the city and subject to general taxation by the 
city. 

After the city discovered that a portion of the real estate development 
known as Emerywood Addition No. 6, which includes the land in ques- 
tion, was just beyond its boundary, it got the Legislature to pass chapter 
131 of Private Laws of 1931, authorizing the city to reassess the assess- 
ment in question over a new ten-year period, so that the first installment 
under the reassessment plan would become due 1 October, 1931. Acting 
pursuant to the provisions of chapter 131, Private Laws of 1931, the 
council of the city of High Point reassessed the assessment in question. 
Chapter 131 of the Private Laws of 1931 likewise validated the assess- 
ment in question. At the 1933 session of the Legislature, the city got 
the Legislature to pass chapter 150, Private Laws 1933, validating the 
reassessment plan of the assessment in question as made by the council 
of the city pursuant to the provisions of chapter 131, Private Laws of 
1931. 

The land in question still belongs to the defendants S. C. Clark and 
wife, Daisy O. Clark, and the defendants have failed and neglected to 
pay the installments which became due on the assessment on the reassess- 
ment plan. 

On the agreed case, the court below rendered judgment for plaintiff. 
The defendants excepted to the judgment as signed and appealed to the 
Supreme Court. Other necessary facts will be set forth in the opinion. 


Grover H. Jones for plainttff. 
C. BR. Mclver, Jr., for defendants. 


Crarkson, J. The main question presented on this appeal: Could 
the city of High Point levy a benefit assessment against land abutting 
on the portion of a street owned and dedicated to the city of High Point 
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as a part of its street system and lying beyond the corporate limits of 
such city, said street connecting with streets inside the corporate limits, 
on account of the paving of the portion of such street lying beyond its 
corporate limits where such abutting property owner signed a petition 
in which petition he represented to the city that his abutting land was 
within corporate limits of the city; and where neither the city nor such 
abutting landowners knew, until some years after the corfirmation of the 
assessment roll, that his land so assessed was beyond the corporate limits 
of the city, he returning same for taxes; and where such abutting land- 
owner failed to appeal from the confirmation of the assessment roll as 
required by section 2714, C. S.¢ We think so, under the facts and cir- 
cumstances of this case. 

In the record is the following part of the agreed case: 

“1. The above named city of High Point is a municipal corporation, 
duly incorporated under the laws of the State of North Carolina, and as 
such municipal corporation it is authorized by law to pave its streets and 
to make benefit assessments against the property abutting thereon for the 
cost of such Improvement, and is hereinafter called the plaintiff. 

“2. That the above named 8. C. Clark and wife, Daisy O. Clark, 
hereinafter called the defendants, are citizens and residents and tax- 
payers of the city of High Point, N.C. 

“3. The defendant S. C. Clark was the owner of a number of acres of 
land, most of which was in the western portion of the city of High 
Point, and the said S. C. Clark platted this acreage into an exclusive 
residential subdivision known as Emerywood Addition No. 6, map of 
which is recorded in Plat Book 8, at page 37, register oz deeds’ office of 
Guilford County, N. C.; that the map of said subdivision known as 
Emerywood Addition No. 6 was submitted to and a»proved by the 
governing body of the eity of High Point, to wit: The council of said 
city, prior to the time that the said map was filed in the office of the 
register of deeds of Guilford County; that in platting said acreage into 
residential lots, Forest Hill Drive, Greenway Drive, and other streets 
as shown on said map were laid out and dedicated to the city of High 
Point.” (Italics ours.) 

C.8., 2791, in part, is as follows: “When in the opinion of the govern- 
ing body of any city, or other board, commission, or department of the 
government of such city having and exercising or desiring to have and 
exercise the management and control of the streets, . . . which are 
or may by law be owned and operated or hereafter acquired by such city 

. . on behalf and for the benefit of such city, any land, right of 
way, . . .« privilege, or easement, either within or cutside the city, 
shall be necessary for the purpose of opening, establishing, building, 
widening, extending, enlarging, maintaining, or operating any such 
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streets, . . . such governing body, board, commission, or department 
of government of such city may purchase such land, ght of way, . . . 
privilege, or easement from the owner or owners thereof and pay such 
compensation therefor as may be agreed upon.” 

In the present case the streets outside the city were dedicated to the 
city and there was no necessity to purchase same, though the statute gave 
the power to acquire same. The plaintiff and defendants were both ot 
the opinion that the locus in quo was in the city of High Point, and 
defendants listed and paid general tax on said property to the city of 
High Point. The defendants wanted the street paved and, in the man- 
ner provided by law, petitioned the mayor and city couneil of High 
Point to pave same, yiz.: “Do hereby respectfully petition your Honor- 
able Body to improve Hillerest Drive west from L[lillcrest Drive to 
Emery Street and Forest Hill Drive from Greenway Drive to Hillcrest 
Drive, a total distance of approximately 3,000 feet, with a permanent 
pavement of a character, type, and material to be determined by your 
Honorable Body, including the necessary grading or regrading of said 
part of said street, and the construction, reconstruction, and altering of 
curbs, gutters, and drains therein. We further respectfully request that 
100 per cent of the total cost of said improvement, including cash for 
cost of all street intersections in advance, be specially assessed upon the 
lots and parcels of land abutting directly on the improvement, according 
to their respective frontage thereon by an equal rate per foot of such 
frontage. This petition is signed and filed under section 5 of chapter 56 
of the Public Laws of 1915 of North Carolina. Witness our respective 
hands with a statement of our approximate frontages respectively on the 
portion of such street proposed to be improved. Dated 16 November, 
1925.. Signatures of Owners—S. C. Clark, 8. C. Clark. Approximate 
frontage 3000-3000.” 

In accordance with the petition and statutes, the improvement was 
made and assessment levied. The record discloses: “The defendants did 
not register any objection to the confirmation by the council of the city 
of High Point of the assessment roll, and did not take an appeal from 
the confirmation of the assessment roll.” 

Under the statute, C. 8., 2791, supra, the plaintiff had the right to 
acquire these streets and in the present case they were laid out and dedi- 
cated to the plaintiff. The plaintiff had the “management and control” 
of the streets like any other streets of plaintiff city. The defendants, in 
no uncertain language, petitioned that they be improved. We think, 
under the factual situation of this case, that defendants are estopped to 
repudiate their solemn petition, acted on by plaintiff, and which defend- 
ants are now receiving the benefits to enhance the value of their property 
by having the streets paved. 
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In Charlotte v. Alexander, 173 N. C., 515 (519-20), is the following: 
“There 1s no valid reason why citizens who wish to have their property 
improved by street paving may not expressly waive the charter restric- 
tion and contract with the city to pay the actual cost. ‘There is nothing 
against public policy in such agreement. On the contrary, it conduces 
to the general improvement of the municipality. When such contracts 
are entered into with full knowledge by the property owner the law will 
not permit him to repudiate it after the work is done and he has received 
the benefits. This principle is approved by numerous authorities. . . . 
In McKnight v. Pittsburgh, 91 Pa. State, 273-6, the Court said: ‘The 
appellant made no objection to the grade or to the work as it progressed. 
The work was undertaken at her instance, among others, and for the 
benefit of her property, and her agents aided the contrector in hauling 
and furnishing material. Held, that she was estopped from controvert- 
ing the acts of the city and its contractor, even though the contract under 
which the grading was done was void for want of power of a city to 
execute it.’ In our opinion, it is both good morals and sound law to 
hold that when a person has accepted the benefits of a contract, not 
contra bonos mores, he is estopped to question the validity of it.” 

In the Matter of Assessment Against Railroad, 196 N. C., 756; Jones 
v. Durham, 197 N. C., 127; Efird v. Winston-Salem, 199 N. C., 38; 
Wake Forest v. Holding, 206 N. C., 425. 

In Elliott on Roads and Streets, Vol. 2, 4th Ed., sec. 7338, it is said, 
in part: “If the party who assails the assessment has induced the officers 
to enter upon the work, his complaint should meet with no favor from 
the courts. Thus, it has been held that one who petitions for the im- 
provement is estopped from claiming that there is no authority to make 
it, and so generally as to acts caused by or naturally and properly fol- 
lowing such petition,” ete., citing Wright v. Davidson, 181 U. S., 371; 
Burlington v. Gilbert, 31 Iowa, 356 (364); Ballentine v. City of Colum- 
bia, S. C., 194 S. E.,, 643. 

The streets in question were dedicated to the plaintiff city of High 
Point. The statute, supra, gave the city the right to acquire streets 
“within or outside the city,’ and to “exercise the management and con- 
trol of the streets,” etc. The language is broad enough for the streets 
so dedicated to the plaintiff city that the city had authority to pave 
same, as was done in the instant case, under the statutes. 

Chapter 131, Private Laws 1931, entitled “An act relating to special 
assessments levied by the city of High Point,” validated and confirmed 
the special assessment referred to in the pleadings in this action and 
authorized the council of said city to make a reassessment thereof, which 
reassessment was made as of 1 July, 1981. Chapter 150, Private Laws 
1983, entitled “An act to amend chapter 131 of the Private Laws of 
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1931, relating to special assessments levied by the city of High Point,” 
likewise validated and confirmed the reassessment of the assessment made 
by resolution of the city council of the city of High Point pursuant to 
the provisions of chapter 131, Private Laws of 1931, and thus validated 
and confirmed the reassessment of the particular street assessment re- 
ferred to in the pleadings in this action. It has been repeatedly held by 
our Court that such acts have the effect of validating benefit assessments. 
Holton v. Mocksville, 189 N. C., 144; Gallimore v. Thomasville, 191 
N. C., 648; Barbour v. Wake County, 197 N. C., 814; Crutchfield v. 
Thomasville, 205 N. C., 709; High Point v. Brown, 206 N. C., 664. 

From the view we take of the agreed case, we see nothing im the con- 
tentions of defendant that the matter was ultra vires. Union Indemnity 
Cor. Perry, 198 N. C., 286; Realty Co. vr. Charlotte, 198 N. C., 564. 

The agreed case is lengthy and the able briefs, pro and con, set forth 
fully the contentions of the litigants. We do not think that any of the 
contentions of defendants can be sustained. The defendants were of full 
age, sue juris, signed the petition for the improvement; the streets were 
dedicated to the city; defendants returned the land for tax to plaintiff; 
no appeal from the assessment was made by defendants; they saw the 
plaintiff making improvements on the streets from which they received 
the benefit of having paved streets; the General Assembly ratified and 
approved the improvement. The defendants must “keep the whiteness 
of their souls” and pay for the assessment. 

For the reasons given, the judgment of the court below is 

Affirmed. 





KERMIT LOWRY v. D. MARVIN BARKER, 
(Filed 19 May, 1937.) 


1. Appeal and Error § 39— 
Appellant’s exceptions relating to an issue answered in his favor will 
not be sustained. 


2. False Imprisonment § 2—Good faith of officer making arrest is material 
on question of actual damages recoverable by plaintiff. 

Under the facts of this case, the good faith of an officer in making an 
arrest under an invalid warrant is held material on the question of the 
amount of actual damages, if any, plaintiff is entitled to recover for the 
false arrest, and an instruction to this effect is not held prejudicial in 
view of the jury’s finding upon supporting evidence that plaintiff suffered 
no actual damages. 
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3. Escape § 5—Evidence held for jury on contention of defendant officer 
that assault was result of plaintiff's attempt to escape. 


Plaintiff brought this action for wrongful assault, anc¢. offered evidence 
in support of his contention that after he had been taken to jail he was 
assaulted and beaten, without provocation, by the officer who had arrested 
him. Defendant officer introduced evidence to the effee: that a highway 
patrolman had helped him arrest plaintiff. that after plaintiff had been 
taken to the jail and while a cell was being prepared for him, plaintiff 
attacked the patrolman in an attempt to escape, and that defendant officer 
had beaten them both with a small stick in order to stop the fight and 
separate them. Jicid; The conflicting evidence was properly submitted to 
the jury. under proper instructions, and the jury’s verdict that plaintiff 
had not been wrongfully assaulted is upheld. 


APPEAL by plaintiff from Parker, J., at October Term, 1986, of 
Rozeson. No error. 

This is an action to recover damages, both compensatory and punitive, 
(1) for the wrongful and unlawful arrest of the plaintiff by the defend- 
ant, and (2) for an assault and battery on the plaintiff by the defendant, 
after the unlawful arrest, and while the plaintiff was wrongfully de- 
tained by the defendant. 

The issues arising on the pleadings were answered dy the jury as 
follows: 

“1. Did the defendant wrongfully and unlawfully arrest the plaintiff 
and restrain him of his liberty, as alleged in the complaint? Answer: 
‘Yes.’ 

“2. What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘One penny.’ 

“3. Did the defendant wrongfully and unlawfully assault and beat the 
plaintiff, as alleged in the complaint? Answer: ‘No’ 

“4. What compensatory damages, if any, is the plairtiff entitled to 
recover of the defendant? Answer: ........... 

“5. What punitive damages, if any, is the plaintiff entitled to recover 
of the defendant? Answer: ........... 

From judgment that plaintiff recover of the defendant one penny and 
the costs of the action, the plaintiff appealed to the Supreme Court, 
assigning errors in the trial. 


Varser, McIntyre & Henry for plaintiff. 
McLean & Stacy for defendant. 


Connor, J. On or about 27 September, 1935, between 3:30 and 10:00 
o’clock at night, the defendant, a rural policeman and deputy sheriff of 
Robeson County, arrested the plaintiff, who was at work on the Robeson 
County Fair Grounds, near the town of Lumberton, N. C. The arrest 
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was made under and by virtue of a criminal warrant, which had been 
issued by a justice of the peace of Robeson County, upon the verified 
complaint, in writing, of Sanford Prevatte. The warrant was addressed 
to the sheriff or other lawful officer of Robeson County, and commanded 
the said sheriff or other officer to arrest John Doe, and take him betore 
the recorder of Robeson County to answer the criminal charge made in 
the complaint. Sanford Prevatte was present when the arrest was made, 
and had identified the plaintiff as the man who had committed the crime 
charged in the complaint. The defendant did not know the plaintiff. 
He had never seen him before the arrest, and relied upon the identifica- 
tion made by Sanford Prevatte, when he arrested him under and by 
virtue of the warrant, which had been placed in his hands by the sheriff 
of Robeson County. 

The court was of opinion that the warrant was void as a matter of 
law, and that for that reason the arrest of the plaintiff by the defendant 
was unlawful and wrongful, and so instructed the jury. See ffanie v. 
Rice, 194 N. C., 234, 189 S. E., 380; Bryan v. Stewart, 128 N. C,, 
98, 31S. E., 268; Mead v. Young, 19 N. C., 521; Hashins v. Young, 19 
N. C., 528; 16 C. J., 806. In accordance with the instruction of the 
court, the jury answered the first issue “Yes.” This answer was in 
accordance with the contention of the plaintiff. Elis assignments of 
error with respect to the trial of the first issue ave not sustained. 

With respect to the second issue, which involves the damages, if any, 
which the plaintiff is entitled to recover of the defendant for his unlaw- 
ful and wrongful arrest and imprisonment, the court instructed the jury 
substantially as follows: 

“Having answered the first issue ‘Yes,’ it will be your duty, gentlemen 
of the jury, to award the plaintiff at least nominal damages. 

“Nominal damages are damages awarded for the violation of a right, 
and are awarded when no actual loss has been sustained by the plaintiff 
as the result of the violation by the defendant of a right of the plaintiff; 
to illustrate, a penny and costs would be nominal damages. 

“The burden on the second issue of showing damages other than 
actual damages is on the plaintiff. Before you can award him actual 
damages, the plaintiff must have satisfied you by a preponderance of 
the evidence that he is entitled to recover actual damages under the rules 
of law as the court will instruct you. 

“The damages which the plaintiff in an action for false arrest or false 
imprisonment may recover of the defendant, are usually by the very 
nature of the wrong, incapable of exact measurement, and must rest 
largely in the discretion of the jury. Unless the defendant is shown to 
have acted maliciously, or with wanton and reckless disregard of his 
duty and of plaintiff’s rights, the damages should be compensatory only, 
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that is, such as will fairly compensate the plaintiff for his loss of time, 
his expenses incurred in procuring his release from the false imprison- 
ment, and the indignity, humiliation, and suffering which he has under- 
gone as the result of his wrongful and unlawful arrest and imprisonment. 
Liabilities incurred by the plaintiff for medical treatment of his bodily 
injuries, if any, may be recovered, although they have not been paid by 
the plaintiff, and although the plaintiff was permitted after his arrest 
to go at large, within a short time, either upon his own recognizance or 
upon bail. There is no precise measure of damages in cases of this kind. 
It is impossible to ascertain the exact equivalent in money for bodily or 
mental pain. As the court has instructed you, the damages which the 
plaintiff in an action for false arrest and imprisonment may recover are 
usually, by the very nature of the wrong done, incapable of exact meas- 
urement, and must rest largely in the discretion of the jury. 

“This is an action, with respect to the first and second issues, for false 
arrest and false imprisonment, and as the court has charged you, the 
warrant under and by virtue of which the arrest was made was void, 
and the defendant, although an officer, under the circumstances shown by 
all the evidence, was not justified in arresting the plaintiff without a 
warrant. Good faith on his part has nothing to do with the question of 
his liability to the plaintiff for the unlawful and wrongful arrest and 
imprisonment. It is presumed that every one knows the law, but the 
good faith of the defendant in making the arrest is very material on the 
question of the amount of damages which the plaintiff is entitled to 
recover of the defendant in this action. 

“As I have instructed you, it is your duty, if you answer the first 
issue ‘Yes,’ by your answer to the second issue, to award the plaintiff 
at least nominal damages; but before you can award the plaintiff actual 
damages, the burden of the second issue being on the plaintiff, he must 
satisfy you by the preponderance of the evidence that he is entitled to 
recover of the defendant actual damages. In that case, your answer to 
the second issue will be the amount in dollars and cents which you shall 
find from all the evidence will fairly compensate the plaintiff for all the 
injuries which you shall find from the evidence he has suffered as the 
result of his unlawful and wrongful arrest and imprisonment by the 
defendant.” 

There are no errors in the instructions of the court to the jury with 
respect to the second issue, as contended by the plaintiff on this appeal. 
The evidence with respect to this issue was conflicting. The contention 
ot the defendant that plaintiff suffered no loss or injury as the result of 
his arrest or imprisonment, was supported by evidence, and was sus- 
tained by the jury. The contention of the plaintiff to the contrary, 
while supported by evidence, was rejected by the jury. Under all the 
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facts and circumstances as shown by the evidence for the defendant, his 
good faith in making the arrest was very material on the question as to 
the amount of actual damages, if any, which the plaintiff was entitled 
to recover of the defendant in this action. There was no error in the 
instruction to that effect. However, if it should be otherwise, the error 
would not be prejudicial, as the jury found that plaintiff was entitled to 
recover only nominal damages. See Hicks v. Nirens, 210 N. C., 4, 
185 S. E., 469; Rhodes v. Collins, 198 N. C., 28, 150 S. E., 492; Sawyer 
vw. Jarvis, 85 N. C., 179; 25 C. J., 561; and McCormick on Damages, 
page 379. 

The facts with respect to the third issue, which involves the lability of 
the defendant for an assault and battery upon the plaintiff, as shown by 
all the evidence, are as follows: 

After the defendant, with the aid of two State Highway Patrolmen, 
had arrested the plaintiff at the Robeson County Fair Grounds, and had 
taken him in an automobile to the county jail, and while the plaintiff 
was in the jail in the custody of the defendant, the defendant struck the 
plaintiff about his shoulders with a stick, thereby causing injuries from 
which plaintiff suffered for several weeks. 

The evidence for the plaintiff tended to show that the assault and 
battery which the defendant made upon him in the jail was without 
provocation or excuse, but was wrongful and malicious on the part of 
the defendant. 

The evidence for the defendant tended to show that after he had taken 
the plaintiff to the jail, and while he was preparing a cell for the plain- 
tiff, the plaintiff, in an attempt to escape from the jail, assaulted one 
of the highway patrolmen, who had accompanied the defendant from 
the fair grounds to the jail, and that the plaintiff and the highway 
patrolmen thereupon engaged in a fight, in the presence of the defend- 
ant; and that while they were fighting, and for the purpose of causing 
them to desist, the defendant struck both of them with a small stick 
which he had in his hand. After plaintiff and the patrolman stopped 
fighting, and were separated, the plaintiff, at his request, was taken to a 
hospital, where he received medical treatment for his injuries, The 
defendant’s evidence tended to show that the injuries were not serious. 

The conflicting contentions of the plaintiff and the defendant with 
respect to their answer to the third issue were submitted by the court 
to the jury, under instructions as to the law applicable to the facts as 
the jury should find the facts to be from the evidence, which are free 
from error. Plaintiff’s assignments of error with respect to the trial of 
the third issue cannot be sustained. 

The jury having answered the third issue “No,” under the instrue- 
tions of the court, did not answer the fourth or the fifth issue, Assign- 
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ments of error with respect to the trial of these issues are not sustained. 

A. careful examination of the record in this appeal discloses no error 
for which the plaintiff is entitled to a new trial. There was evidence 
tending to support the contentions of the plaintiff. These contentions 
were fully and fairly submitted by the court to the jury. Thev were 
rejected by the jury. 

The judgment in accordance with the verdict is affirmed. 

No error. 
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MRS. BERTHA DEBNAM v. TOWN OF WHITEVILLE. 


(Filed 19 May, 1937.) 
1. Trial § 22— 

Upon motion to nonsuit, all the evidence tending to support plaintiff’s 
cause of action is to be considered in the light most favorable to plaintiff, 
and she is entitled to every reasonable intendment thereon and every 
reasonable inference therefrom. C. S,, 567. 

2. Appeal and Error § 2t— 

Where the charge of the lower court is not in the record, it will be 
presumed that it is without error. 

3. Municipal Corporations § 14—Evidence held for jury on question of 
constructive notice of city of obstruction on sidewalk. 


In this action against a municipality to recover for injuries sustained 
by plaintiff in a fall. on a dark night, over timbers obstructing a sidewalk 
of the town, the evidence that the town had placed the timbers there in 
working its adjacent street, and that the timbers had been in such dan- 
gerous position for a length of time sufficient to give the town implied 
notice thereof. is feild sufficient to be submitted to the jury, and defend- 
ant town’s motion to nonsuit on the ground that the evidence did not show 
That it had either actual or implied notice of the condition was properly 
refused. 


APPEAL by defendant from Sink, J., at Special September Term, 
1936, of CotumsBvs. No error. 

This is an action for actionable negligence brought by plaintiff against 
the defendant, alleging damage. 

The plaintiff, Mrs. Bertha Debnam, testified in part: “In the early 
part of the night of 12 May, 1934, I was coming home from down the 
street where I had been to the picture show. . . . I took Columbus 
Street. . . . In order to travel from the main street to my home, I 
travel Columbus Street a block and then come up northwardly almost a 
block. . . . I can’t remember when I had been on that street before 
on foot. I had been on it in a car, but not walking. A dout § o'clock, 
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on 12 May, it was dark, there was not anything but starhght; there was 
no electric hight on Columbus Street along there. There was a light on 
down the street, but it didn’t throw any reflection on Columbus Street. 
There are some trees right above the side where I was walking but not 
right at it. There were leaves on the trees, but there were not trees 
where this lumber was; there were weeds. There is a light at the inter- 
section of Columbus Street and the street I live on, but the trees hid 
that; they were east of me and obscured the hght. Franklin Street 
runs parallel with the main street. | was walking on what was sup- 
posed to be the sidewalk. I didn’t know anything about the obstruction 
until my foot went init. I was walking awful fast, and I always car- 
ried my head up. I was walking on the sidewalk where I was supposed 
to be, there was not anything but a path, and when I took a step I was 
in something; naturally, when I stumbled in one thing I caught on the 
other foot, and went into something else, and it threw me over back- 
wards, and the next thing I knew I was in a pile of lumber, or timbers. 
I did not see it, but I could only feel it; it seemed like a pile of limber, 
The part I caught my foot in was across the portion I was walking on. 
My left hip was bruised as large as my hand on this side; my right 
side and neck were twisted. I went backwards; I didn’t go forward. 
J caught with one foot and twisted and fell backwards on those timbers. 
I was not able to get up by myself right then; when [ got out I crawled 
out. I did not get any assistance until I got on the sidewalk in front 
of my home, where | met my son-in-law and daughter.” 

K. W. Taylor, a witness for plaintiff, testified, in part: “Q. With 
reference to those timbers, did you go there immediately afterwards and 
see where she fell? A. Yes, sir, Q. [Lad you seen those timbers there 
before she fell? A. No, sir; I had not noticed. Immediately after the 
injury, when I went there, [I found the timbers on the street there, 
between where the vehicles go and where you walk, and scattered along 
the edge. They were scattered, they were not piled straight. The ends 
of the timbers were sticking out on the traveled portion where travelers 
had to walk. There were boards in the path part of the sidewalk. 
. . . The hght was not plain enough to see anything. You had to go 
down close to examine it and see the timber. She told us where she fell 
and my wife and I went along slow and examined it, and found the 
timbers she fell over. You could not see it by riding by. There were 
no lights to warn travelers that the timbers were there. It was not 
roped or wired. I don’t remember that there were any weeds there. 
Yes, L know something about the town working the streel along there 
before this, They were grading the street with shovels, cleaning out this 
drain and throwing if out in the middle of the street, grading both sides. 
I could not say how long this was before 12 May. It would not run 
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into months. I would not say weeks; it was very shortly before; it was 
before 12 May. The accident was after the work. The town forces 
were doing the work. I can’t say how long it was befove she was hurt, 
I don’t think it was as much as a month. I did not know those boards 
were there before Mrs. Debnam fell. J saw them in the ditch before the 
town went to work there. They were not in the ditch after the town 
did the work. Before they worked there they were in the ditch. After 
they worked there, up until the injury, I did not see them there until 
she fell over them. JVhey were not in the ditch when I went there the 
night after the injury. They were lying on the sidewalk. They were 
the same pieces that had been in the ditch.” 

Brice Thompson, a witness for plaintiff, testified in part: “I live in 
the town of Whiteville, and was living here at the time of this alleged 
accident. I was familiar with Columbus Street. With reference to the 
condition of that street, they were building a new brick home and right 
in this special place floored a place across the ditch. The ditch was 
shallow, about a foot deep. The street owns it, and a bunch of men 
were shoveling the dirt out of the street, and throwing the lumber on the 
street. I suppose they worked there probably three or four days. I 
don’t know who had supervision of the men working in the street. I 
saw the timbers after they were removed from the ditch. They were on 
the curb line of the sidewalk. With reference to weeds and grass, the 
sidewalk was pretty well grown up. There was a path that people 
walked. I don’t recollect that I ever saw any light at night or any flag 
or anything to indicate to people walking along that these timbers were 
piled there. They were there before the accident, and afterwards. I 
passed them every day. They stayed there from the time they were 
put there until the house was built, about 2 or 3 months.” 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Ans.: ‘Yes.’ 

“2. What amount, if any, is the plaintiff entitled to recover of the 
defendant? <Ans.: ‘$1,000.’ ” 

The court below rendered verdict on the judgment. The defendant 
made several exceptions and assignments of error and appealed to the 
Supreme Court. 


Lucker & Proctor and Varser, McIntyre & Henry for plaintiff. 
Powell & Lewis and Lyon & Lyon for defendant. 


Cuarkson, J. <At the close of plaintiff’s evidence and at the close of 
all the evidence the defendant in the court below made motions for judg- 
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ment as in case of nonsuit. C.S., 567. The court below overruled these 
motions, and in this we can see no error. 

The evidence which makes for plaintiff’s claim, or tends to support 
her cause of action, is to be taken in its most favorable light for the 
plaintiff, and she is entitled to the benefit of every reasonable imtend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom. 

The charge of the court below is not in the record, and the presump- 
tion is that the court below charged the law applicable to the facts. 
There is no issue as to contributory negligence and none set up in the 
answer. The only serious contention made by the defendant is that 
there was no sufficient evidence to be submitted to the jury that the 
defendant had cither express or imphed notice of the defects in the 
sidewalk. 

We think the evidence sufficient to be submitted to the jury: (1) That 
the defendant town, in grading the street, put the boards on the side- 
walk, and the danger was created by the town itself. (2) That the 
boards had been on the sidewalk such a length of time as to give the 
town implied notice. 

In Markham v. Improvement C'o., 201 N. C., 117 (120), citing numer- 
ous authorities, it is said: “The law imposes upon the governing authori- 
ties of a city or town the duty of exercising ordinary care to maintain 
its streets and sidewalks in a condition reasonably safe for those who 
may have oceasion to use them In a proper manner. Such authorities 
are liable only for a negligent breach of duty, and for this reason it 1s 
necessary for a complaining party to show more than the existence of a 
defect and the occurrence of an injury; he must show that the officers of 
the city knew, or by ordinary diligence might have known, of the defect. 
But actual notice is not required. Notice of a dangerous condition in a 
street may be implied, and indeed will be imputed to the city or town if 
its officers should have discovered it in the exercise of due care. This 
principle has been adhered to in our decisions and is now regarded as 
firmly established.” Ainsey v. Ainston, 145 N. C., 106; Bailey v. 
Winston, 157 N. C., 252; Gasque v. Asheville, 207 N. C., 821. 

For the reasons given, we find no error in the judgment of the court 
below. 

No error. 
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MRS. RALPH LEACH, JANETTE LEACH, MRS. LOUISE LEACH MARTIN, 


MRS. MARY LEACH GRALTAM, anp MRS. RALPH LISACH, GuarbpIAn 
OF RALPH LEACH, ve J. R. PAGE, INvIVIDUALLY: J. R. PAGE, ADMINIS- 
TRATOR AND TRUSTEE OF THE ESTATE OF RALPH LEACH, DECEASED; MRS. 
FLORA SHAW PAGE, EXeEcutTRIx oF ESTATE oF ROBERT N. PAGE, 
DECEASED! HENRY A. PAGE, MARY F. PAGE, EMMA ©. PAGE, FRAN- 
CIS PAGE WILDER, J. R. PAGE, WACHOVIA BANK & TRUST COM- 
PANY, IEXEcCUToR OF ESTATE OF FRANK PAGE, DECEASED; AND PAGE 
BROTHERS, CoparRTNERS, TRADING UNDER THE Fira) NAME OF PAGE & 
COMPANY: MRS. F.C. PAGE, MRS. ARTHUR W. PAGE, MRS. LEILA 
T. PAGE anp MRS. CHARLES G. LORING, CopaRTNERS, TRADING AND 
DoInc BUSINESS UNDER THE Firm NAME OF PAGE BROTHERS; PAGE 
TRUST COMPANY, A NORTIZ CAROLINA BANKING CORPORATION; S. J. 
HINSDALE, Liqumpating AGENT oF PAGID TRUST COMPANY; anpb 
GURNEY P. HOOD, CoMMISSIONER OF BANKS OF THE STATE OF NORTH 
CAROLINA. 
(Filed 19 May, 1987.) 


1. Pleadings § 20—Pleading will be liberally construed upon demurrer. 


Upon examination of a pleading to determine its sufficiency as against 
a demurrer, its allegations will be liberally construed with a view to 
substantial justice, C. S.. 585, and every reasonable intendment and pre- 
sumption will be given the pleader, and the demurrer overruled unless 
the pleading is wholly insufficient. 


2. Pleadings §§8 2, 16—Held: Demurrer for misjoinder of parties and 


causes should have been overruled in this action. 


The widow and heirs instituted this action against the administrator 
and trustee of the estate and the corporate surety on jis bond and the 
receivers of the corporate surety, alleging that the administrator had 
invested funds of the estate in a family partnership of which he was a 
member; against the members of the partnership, including another 
family partnership as a member of the larger firm, und the personal 
representatives of deceased partners, upon written agreement of the 
partnership to be responsible for the funds; against the receivers of a 
bank alleging that the family partnerships were subsidiaries of the bank 
and that the receiver had assets of the partnerships which in equity 
belonged to plaintiffs: that demand for repayment of the funds had been 
made on each of defendants, and demand refused. Held; The complaint 
relates a connected series of events and relationships, growing out of the 
same transaction or connected with the same subject of action, and a 
demurrer for misjoinder of parties and causes should have been overruled. 


a 


3. Executors and Administrators § 30c—Allegations held insufficient to 


show waiver of liability of administrator by acceptance of notes of 
third party for claim. 

In an action against an administrator and trustee for wrongful invest- 
ment of funds of the estate in a partnership of which he was a member, 
his demurrer on the ground that his personal liability had been discharged 
and waived by the beneficiaries of the estate, accepting the obligation and 
notes of the partnership therefor, should be overruled, where the com- 


N.C.] SPRING TERM, 1937. 623 


LEACH v. PAGE. 





plaint does not show that the notes of the partnership had been paid or 
that its notes were accepted with the intention to waive and discharge 
the liability of the administrator and trustee. 


4. Same—Administrator may be sued for wrongful investment and refusal 
to pay over or account for funds without demand for settlement of 
estate. 


An administrator and trustee is subject to suit upon allegations that he 
had invested funds of the estate in and through his own partnership and 
had failed and refused to pay over or account for same, C. 8., 185, and a 
demurrer on the ground that the action would lie only to compel the filing 
of a final account and settlement of the estate is untenable. 

5. Pleadings § 18— 
Positive defenses may not be taken advantage of by demurrer. 
6. Receivers § 9— 

Allegations that defendant receivers held assets belonging to another 
defendant, and that such assets in equity were held for plaintiffs’ benefit 
and should be subjected to plaintiffs’ claim against such other defendant, 
is held to state a cause of action against the receivers. 

q. Pleadings §§ 20, 27— 

Indefiniteness and uncertainty in a complaint, which sufficiently states 
a cause of action, may not be taken advantage of by demurrer, the remedy 
being by motion to make the pleading more definite by amendment. C.S., 
Oot, 


ApprEAL by plaintiffs from Moore, Special Judge, at May Term, 1936, 
of Moore. 

Defendant J. R. Page, administrator, and Gurney P. Hood, Commis- 
sioner of Banks, and S. J. Hinsdale, liquidating agent, in charge of 
Page Trust Company, filed separate demurrers on the ground that the 
complaint did not state facts sufficient to constitute a cause of action as 
to them, and that there was a misjoinder of parties and causes of action. 

From judgment sustaining the demurrers on both grounds and dis- 
missing the action as to the demurring defendants, plaintitis appealed. 


Douglass & Douglass and R. L. McMillan for plaintiffs. 
U.L. Spence and W. D. Sabiston, Jr., for defendants. 


Devin, J. The appeal presents for review the ruling of the court 
below in sustaining the demurrers of certain defendants and dismissing 
the action as to them. 

This requires an examination of the complaint, particularly with 
reference to the objections pointed out by the demurrers, in order to 
determine its sufficiency. This must be done in accord with the uniform 
rule that for the purpose of ascertaining the meaning and determining 
the effect of a pleading its allegations shall be liberally construed with 
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a view to substantial justice between the parties (C. S., 535), and that 
every reasonable intendment and presumption be made in favor of the 
pleader. Blackmore v. Winders, 144 N. C., 212. 

The allegations of the complaint may be briefly suramarized as fol- 
lows: That the plaintiffs are the widow and children of Ralph Leach, 
deceased, and sole distributees of his estate, and the demurring defendant 
J. R. Page is the duly appointed and qualified administrator and trustee 
of the estate of Ralph Leach, deceased, and has been acting as such since 
1918, and the Page Trust Company (now represented by the demurring 
defendants, Gurney P. Hood, Commissioner of Banks, and 8. J. Hins- 
dale, liquidating agent) is the surety on the bond of J. R. Page; that in 
1926 J. R. Page, administrator and trustee, invested $15,000, the funds 
of said estate, in or through the partnership styled Page & Co., of which 
J. R. Page was and is a member, defendant J. R. Page stating the 
investment would be in bonds, and that plaintiffs could get their money 
whenever desired; that interest was paid from time to time, and $1,200 
on the principal, until 1 December, 1932, when payments ceased; that 
Page & Company, by letter, advised plaintiffs that the balance of 
$13,800 was invested in mortgage bonds on real estate, and that “Page 
& Co. agree that they are responsible for the investment of this amount 
of money”; that thereafter, when plaintiffs complained to J. R. Page of 
their failure to receive payments, he told them to see Ralph Page, the 
secretary and treasurer of the partnership of Page & Co., and get their 
interest, and that Ralph Page executed for and on beha-f of Page & Co. 
a series of promissory notes to the plaintiffs in the aggregate sum of 
$13,800, said notes being signed Page & Co., by Ralph Page; that 
plaintiffs have demanded payment of J. R. Page, administrator, Page 
& Co., Page Trust Co., Page Brothers, and the other defendants, and 
each of the defendants has failed and refused to pay or account. 

The plaintiffs further allege that J. R. Page, administrator and trus- 
tee, reported to the clerk of the Superior Court that the fund was in- 
vested in certain bonds, and that J. R. Page now says he does not know 
anything about the bonds, or whether there were any such bonds. 

The plaintiffs further allege, in paragraph 11 of the complaint, that 
Page & Co. and Page Brothers were and are subsidiaries of Page Trust 
Co., and “that Page Trust Co., or its liquidating agent, now holds 
certain assets and securities of Page & Co. and Page Brothers, which 
assets and securities the plaintiffs say (are) held by Page Trust Co., 
surety for J. R. Page, administrator and trustee, for the benefit of the 
plaintiffs, (and) are in equity owing to the plaintiffs, and should be 
applied to the payment of said investment and indebtedness.” 

(1) It is apparent that the complaint. relates a connected series of 
events and relationships, growing out of the same transaction or con- 
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nected with the same subject of action, and that the demurrer for mis- 
joinder of parties and causes of action cannot be sustained. Lee v. 
Thornton, 171 N. C., 209; Trust Co. v. Peirce, 195 N. C., 717; Cotten 
v. Laurel Park Estates, 195 N. C., 848; Shuford v. Yarborough, 197 
N. C., 150; Shaffer v. Bank, 201 N. C., 415. “Where a general right 
is claimed arising out of a series of transactions tending to one end, the 
plaintiff may join several causes of action against defendants who have 
distinct and separate interests, in order to a conclusion of the whole 
matter in one suit.” Young v. Young, 81 N.C., 92. 

(2) The defendant J. R. Page, administrator, demurring on the 
ground that, as to him, the complaint does not state facts sufficient to 
constitute a cause of action, specifies as the ground of his objection “that 
it appears on the face of the complaint that if as a matter of fact J. R. 
Page as administrator was at any time lable to the plaintiffs upon his 
official bond with respect to notes, bonds, and other evidences of indebted- 
ness declared upon in the complaint, such lability has been discharged 
and waived as against J. R. Page in his capacity as administrator by the 
acceptance of the obligation and liability of Page & Co., as evidenced by 
the letter and promissory notes of Page & Co. set out in the complaint.” 

The above quoted portion of this defendant’s pleading seems to go 
beyond the true office of a demurrer in that it sets out deductions from 
the facts alleged in the complaint which do not necessarily follow. The 
fact that Page & Co, executed and delivered to the plaintiffs promissory 
notes for the amount of the fund invested by the administrator with the 
partnership of which he was a member, and which said promissory notes 
have not been paid, would not, considered in the light most favorable 
to the pleader, constitute a waiver and discharge of the lability of the 
administrator and trustee, unless so intended. 

The defendant J. R. Page, administrator, further sets up in his de- 
murrer that the complaint does not state sufficient facts to constitute a 
cause of action as to him in that plaintiffs do not allege that defendant 
has failed to file his final account, and that the action is for the recovery 
of certain funds and not for settlement of the estate. 

But it is substantially alleged in the complaint that defendant J. R. 
Page, as administrator and trustee, received the estate in 1918, and 
invested the funds of the estate in and through his own partnership in 
1926, and now fails and refuses to pay over or account for same, and 
there is, under our system of code pleading, nothing to prevent the 
beneficiaries from bringing an action in the Superior Court. C.S., 185. 
The distributees of an estate may bring suit originally in the Superior 
Court against the administrator for an accounting and for a breach of 
his bond. Bratton v. Davidson, 79 N. C., 423; Fisher v. Trust Co., 138 
N. C., 91; S. v. McCanless, 193 N. C., 200. 
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Neither of the defendants has demurred on the ground that the plain- 
tiffs did not have legal capacity to sue (C. 8., 511), and on the argu- 
ment it was admitted that this point was not raised. “The defense of 
real party in interest may only be made by affirmative allegations.” 
Nall v. McConnell, ante, 258; Morrow v. Cline, ante, 254, 

The good faith of the administrator and the other matters urged as a 
defense to plaintiffs’ allegations may not be presented by a demurrer. 

(3) Considering now the separate demurrer of the defendants who 
represent Page Trust Co., their objection that, as to them, the complaint 
does not state facts sufficient to constitute a cause of action cannot be 
sustained, particularly in view of paragraph 11 of the complaint. 
While this allegation may be open to the criticism that the facts are not 
set forth with such definiteness and precision as might be desired, view- 
ing this allegation, as against a demurrer, in the light most favorable 
for the pleader, we think it is susceptible of the construction that the 
plaintiffs have there alleged, in addition to the fact of the close relation- 
ship between the defendants, that the Page Trust Company now holds 
certain securities of Page & Company, and that these securities are held 
by Page Trust Company for the benefit of the plaintiffs, and that in 
equity they belong to them and should be applied toward the payment of 
the indebtedness declared on. 

It is provided by C. S., 587, if a pleading be indefinite or uncertain, 
the court may, on motion, require the pleading to be made definite and 
certain. If the facts constituting a cause of action are substantially 
stated in the complaint, or can be inferred therefrom by reasonable 
intendment, though the allegations may be imperfect or incomplete, the 
proper mode of correction 1s not by demurrer but by motion to make 
the pleading more definite by amendment. Blackmore v. Winders, 144 
N. C., 212; Moore v. Edmiston, 70 N. C., 510. 

In Blackmore v. Winders, supra, Walker, J., speaking for the Court, 
uses this language: “:\ complaint cannot be overthrown by a demurrer 
unless it 1s wholly insufficient. If any portion of it, or to any extent, it 
presents facts sufficient to constitute a cause of action, or if facts suffi- 
clent for that purpose can be fairly gathered from it, the pleading will 
stand, however inartificially it may have been drawn, or however uncer- 
tain, defective, or redundant may be its statements, for, contrary to the 
common law rule, every reasonable intendment and presumption must 
be made in favor of the pleader. It must be fatally defective before it 
will be rejected as insufficient.” Brewer v. Wynne, 154 N. C., 467; 
Hoke v, Glenn, 167 N. C., 594; Lee v. Thornton, 171 N. C., 209; Horney 
v. Mills, 189 N. C., 728; S. v. Bank, 198 N. C., 524; Seawell v. Cole, 
194 N. C., 546; Weyer v. Fenner, 196 N. C., 476; Ins. Co. v. Dey, 206 
N. C., 368; Fairbanks, Morse & Co. v. Murdock Co., 207 N. C., 348; 
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In re Trust Co., 207 N. C., 802; Bowling v. Bank, 209 N. C., 463. It is 
the purpose of the code system of pleading that actions be tried upon 
their merits. J/ohe v. Glenn, supra. 

“Tf any of the causes of action are good, the demurrer cannot be sus- 
tained.” S.v. McCanless, supra. 

For the reasons stated, we conclude that there was error in sustaining 
the demurrers. 


Reversed. 








C. BE. RUSHING vy. H. LEE ASHCRAFT. 


(Filed 19 May, 1987.) 
1. Attachment § 18— 


The filing of undertaking by defendant does not preclude him from 
traversing the ground upon which the attachment was based, and the issue 
miy be determined before trial on the merits or, if demanded, with the 
trial of the main issue between the parties. C. 8., S15. 

2. Pleadings § 22— 

Process may be amended to justify the original service or to validate 
previous action taken only when rights of third persons have not inter- 
vened. 

3. Attachment § 24— 

Where the ground of attachment as originally laid 1s hot supported by 
evidence at the trial, but the original process is amended to allege another 
ground supported by evidence, the surety on the undertaking is relieved of 
liability since his obligation was entered into with reference to the cause 
as it stood at the time of his signature, 


AppEaL by defendant from Warlich, J., at February Term, 19387, of 
Unsrox. Modified and affirmed. 

Action on a promissory note for $570.00. Plea, failure of considera- 
tion, 

Summons was personally served on defendant 25 December, 1935, in 
Union County, and at the same time as ancillary thereto warrant of 
attachment was issued and served on defendant and attachment levied 
on an automobile then present. On same day undertaking for release of 
the automobile from attachment was executed by defendant with one 
Townley R. Stevens as surety in sum of $1,200 and automobile released. 
The basis for the warrant of attachment was stated in the affidavit, at 
the time it was issued, to be “that the defendant conceals and secretes 
his property from plaintiff with intent to cheat and defraud the plaintiff 
of his rights.” Complaint was filed 7 January, 1936, and answer ftled 
6 February, 1936, wherein, among other defenses, defendant denied that 
he concealed or secreted his property from plaintiff with intent to cheat 
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and defraud the plaintiff of his rights, and demanded a jury trial on that 
allegation, and asked that the undertaking in attachment be canceled. 

At the trial plaintiff moved to amend the original affidavit in the 
attachment by the averment that “the defendant is a nonresident of the 
State of North Carolina and resides in the State of South Carolina.” 
This motion, over the objection of defendant, was allowed in the discre- 
tion of the court, and defendant excepted. Upon issues submitted to the 
jury, there was verdict for the plaintiff for the amount of the note and 
interest. There was no evidence that defendant had concealed or 
secreted his property with intent to defraud. It was admitted that 
defendant was at all times and still is a resident of the State of South 
Carolina. 

The court rendered judgment for plaintiff on the verdict, and further 
found from the admissions and testimony that defendant was at time of 
issuance of summons and attachment, and still continued to be, a non- 
resident of the State of North Carolina, and thereupon denied defend- 
ant’s motion to cancel defendant’s undertaking, and adjudged that the 
attachment proceedings were valid and legal. Defendant appealed. 


Sikes & Richardson for plaintiff, appellee. 
E. &. Collins and A. M. Stack for defendant, appellant. 


Devin, J. Here the plaintiff invoked the aid of the provisional 
remedy of attachment as ancillary to his action, and the primary ques- 
tion presented by the appeal relates to the validity of the defendant’s 
undertaking therein. C.S%., 815. 

It was held in a well reasoned opinion by Clarkson, J., in Bizzell v. 
Mitchell, 195 N. C., 484, that by giving a bond or undertaking the 
defendant in attachment is not estopped to traverse the ground on which 
the warrant was based. And it was also decided in that case that when 
defendant has given bond the truth of the facts alleged in the affidavit 
to procure the warrant may be determined before the trial on the merits, 
or, if demanded, may be tried with the main issue at the time of the 
trial, and that separate issues, if supported by evidence, may properly 
be submitted. McIntosh, sec. 812 (3). In the case at bar the allega- 
tion of fraudulent concealment of defendant’s property, contained in the 
original affidavit, was unsupported by any evidence. The basis for issu- 
ing the writ, therefore, failed. Upon the trial the alleged ground for 
attachment was disproved. However, the court below in its discretion 
permitted the plaintiff to amend the affidavit to allege the nonresidence 
of defendant, and thus insert as an amendment an admittedly valid basis 
for attachment of defendant’s property. The effect of the amendment 
allowed, as it relates to the undertaking and the surety, is one of the 
principal questions here presented for decision. 
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The power of the court to amend process and pleading, both by statute 
and under the decisions of this Court, is ample. Indeed, to Chief Justice 
Pearson it seemed that the statute allowed amendments on a scale so 
liberal that it might well be said ‘‘anything may be amended:at any 
time.” Garrett v. Trotter, 65 N. C., 480; Hicks v. Nivens, 210 N. C.,, 
44. This principle has been upheld by this Court in many authorita- 
tive cases, in the administration of justice, in order that the right of all 
the parties might be preserved. Sheldon v. Kivett, 110 N. C., 408; 
Thornburg v. Burton, 197 N. C., 193. In order that the defendant 
might be brought into court to answer the plaintiff’s suit, that the 
defendant’s property be held to await the determination of the litigated 
questions, irregularities have been frequently disregarded and amend- 
ments liberally allowed between the parties. 

But amendment may not be permitted where the rights of third per- 
sons are injuriously affected. iAnd where the surety on defendant’s 
undertaking has executed a bond in a substantial sum, in accordance 
with the statute, to discharge the hen on property which has been 
attached by virtue of a warrant based solely on an unfounded allega- 
tion in the affidavit, the allowance of an amendment thereafter to set 
up a new ground of attachment would have the effect of imposing on 
the surety an obligation which he did not assume. The process may be 
amended to justify the original service or to validate the previous action 
taken, only when the intervening rights of innocent persons are not 
prejudiced. Clendenin v. Turner, 96 N. C., 416; Page v. McDonald, 
159 N. C., 38; MeIntosh Prac. & Proc., see. 801 (3) (ce); McIntosh 
Prac. & Proe., sec. 487. 

When the surety signed the bond he entered into the obligation with 
reference to the cause as it then stood. Gilna v. Fidelity & Deposit Co., 
83 Mont., 231. 

When a new element of liability is introduced by the amendment, the 
surety 1s discharged. 74 A. L. R., 913 (note); Bryan v. Bradley, 1 
N.C. (Taylor’s Reports), 177; Michelin Tire Co. v. Bentel, 184 Cal., 
315; Wilson v. Fisk, 22 R. I., 100; 5 American Jurisprudence, sec. 914. 

The ruling of the court below denying the motion to discharge the 
undertaking was based solely on the finding that the defendant was a 
nonresident. There was no finding, nor evidence, that the only ground 
for attachment stated in the original affidavit at the time the under- 
taking was signed by the surety had any foundation in fact. All the 
evidence was to the contrary. There was error in denying defendant’s 
motion to release the defendant’s undertaking. 

There was sufficient evidence of consideration for the execution of the 
note sued on, and the exception to the instruction of the court on that 
issue cannot be sustained. 
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The appellant’s exception to the ruling of the court below in the 
admission of evidence 1s without merit. 

We conclude that the judgment must be modified by striking out the 
last paragraph thereof, wherein the motion to release the undertaking 
was denied, and that in all other respects the judgment be affirmed. 

Modified and affirmed. 





C. 8S. DAVIS, ExEcuTor oF THE ESTATE OF S. G. GARNER, anp DR. W. N. 
McDUFFIE, Execuror or H. M. SHIELDS, v. W. J. COCKMAN aAnpbD 
DORA COCKMAN, HIS WIFE. 


(Filed 19 May, 1937.) 


1. Judgments § 5—Private examination of wife need not be taken in con- 
fession of judgment by husband and wife in favor of creditors, 


A judgment by confession in favor of creditors against a husband and 
wife is valid if taken in conformity with C. S., 628, 624, 625, and the 
private examination of the wife is not necessary, the statute, C. §., 2515, 
being applicable only to contracts between husband and wife, and the 
wife being sui juris and having capacity to make the contract sued on, 
C. 3., 2507. 

2. Limitation of Actions § 2a— 

An action on a judgment by confession is not barred until ten years 

after its rendition. C. 8., 487. 


AppraL by defendants from Finley, Emergency Judge, at December 
Term, 1936, of Moorn, No error. 

This is an action brought by plaintiffs against defendants to recover 
$881.19, on a judgment rendered on 29 December, 1925, with interest 
from 29 December, 1925, and $7.00 cost. 

The basis of the action is a confession of judgment rendered in favor 
of H. M. Shields and S. G. Garner, copartners, doing business under 
firm name of Shields & Garner, against W. J. Cockman and Dora Cock- 
man. The plaintiffs are the duly appointed and qualified executors of 
the estates of Shields and Garner. 

The present action was instituted 17 December, 1935, and summons 
and copy of complaint served on defendants 24 December, 1935. In the 
answer defendants set up as a defense the illegality of the judgment. 

The issues submitted to the jury, and their answers thereto, were as 
follows: 

“1, What amount, if anything, are the defendants indebted to the 
plaintifis? Ans.: ‘$881.19, with interest from 29 December, 1925,’ 
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“2, Is plaintiffs’ cause of action barred by the statute of limitations? 
Ans.: ‘No.’” 

Judgment was rendered on the verdict. The defendants made numer- 
ous exceptions and assignments of error and appealed to the Supreme 
Court. 


M. G. Boyette and Gavin & Jackson for plaintiffs. 
W. &. Clegg for defendants. 


Crarkson, J. The defendants contend that the questions involved 
are: (1) Should the motion for nonsuit at the close of plaintiffs’ evi- 
dence have been allowed? (2) Is the demurrer ore tenus interposed by 
the defendants good? We do not think defendants’ contentions can be 
sustained. 

We think the confession of judgment was taken in accordance with 
the statute. ©. 5S., Art. 24, sees. 623, 624, and 625, 

C. S., 4387, in part, is as follows: “Within ten years an action—(1) 
Upon a judgment or decree of any court of the United States, or of any 
state or territory thereof, from the date of its rendition. No such action 
may be brought more than once, or have the effect to continue the lien 
of the original judgment,” etc. The record discloses that the present 
action was instituted within 10 years. 

The court below gave the following instructions, which we think 
correct: “Gentlemen, there are two issues submitted, first: ‘What 
amount, if any, are the defendants indebted to the plaintifis?’? I charge 
you, 1f you believe the evidence and are satisfied from it by the greater 
weight, that you will answer that issue ‘Eight hundred and eighty-one 
dollars and nineteen cents, with interest from 29 December, 1925." The 
second issue is: ‘Is the plaintiffs’ cause of action barred by the statute 
of limitations?’ I charge you that, if you believe the evidence and are 
satisfied from it by the greater weight, that you will answer that issue 
‘No.’ Take the issues, gentlemen, and return your verdict.” The jury 
returned the verdict as above set forth. 

Defendants contend that the charge 1s contrary to C. 8., 2515, which 
is as follows: “No contract between a husband and wife made during | 
eoverture shall be valid to affect or change any part of the real estate 
of the wife, or the accruing income thereof for a longer time than three 
years next ensuing the making of such contract, or to impair or change 
the body or capital of the personal estate of the wife, or the accruing 
income thereof, for a longer time than three years next ensuing the mak- 
ing of such contract, unless such contract Is in writing, and is duly 
proved as is required for conveyances of land; and upon the examina- 
tion of the wife separate and apart from her husband, as is now or may 
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hereafter be required by law in the probate of deeds of femes covert, it 
shall appear to the satisfaction of such officer that the wife freely 
executes such contract, and freely consented thereto at the time of her 
separate examination, and that the same is not unreasonable or injurious 
to her. The certificate of the officer shall state his conclusions, and 
shall be conclusive of the facts therein stated. But the same may be 
impeached for fraud as other judgments may be.” 

The confession of judgment in the present action, is not between 
husband and wife, but by creditors against defendants. Therefore the 
above statute is not applicable. 

C.8., 2507, 1s as follows: “Subject to the provisions of section 2515 
of this chapter, regulating contracts of wife with husband affecting 
corpus or income of estate, every married woman is authorized to con- 
tract and deal so as to affect her real and personal property in the same 
manner and with the same effect as if she were unmarried, but no con- 
veyance of her real estate shall be valid unless made with the written 
assent of her husband as provided by section six of article ten of the 
Constitution, and her privy examination as to the execution of the same 
taken and certified as now required by law.” 

The defendants made the contract with plaintiffs and the confession 
of judgment was based on same. By statute the defendant Dora Cock- 
man is sui guris and had the capacity to make the contract and is bound 
by same. Taft v. Covington, 199 N. C., 51. See Bann v. MecCullers, 
201 N. C., 412; 8. c., 440. 

For the reasons given, we see no error in the judgment of the court 
below. 

No error. 





J. W. DIAMOND vy. McDONALD SERVICE STORES, Evc. 
(Filed 19 May, 1937.) 


1. Negligence § 4b—Evidence held for jury in action by invitee to recover 
for owner’s failure to warn of dangerous substance on premises. 

This action was instituted by a welder to recover for injuries sustained 
when his acetylene torch heated and exploded a container of aleohol on 
defendant’s premises, where he had been sent by his employer in response 
to a call by defendant. Held: The evidence should have been submitted 
to the jury on the questions of whether defendant was negligent in failing 
to warn plaintiff of the presence of inflammable material, and whether 
plaintiff was guilty of contributory negligence. 


2. Trial § 22— 


On motion to nonsuit, plaintiff is entitled to every germane fact and 
Lal J t 3 
inference of fact which may be reasonably deduced from the evidence. 
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3. Negligence § 1— 
Negligence is the failure to exercise that degree of care for others’ 
safety which a reasonably prudent man, under like circumstances, would 
exercise, and may consist either of acts of commission or omission. 


Appray by plaintiff from Armstrong, J., at February Term, 1937, of 
GUILFORD. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the wrongful act, neglect, or default of the defendant. 

The defendant conducts a gasoline and service station in the city of 
Greensboro. Plaintiff is a welder, employed by Rierson Brothers of 
the same city. On 21 August, 19386, in response to a call from the 
defendant, the plaintiff went to defendant’s station, with an acetylene 
torch, for the purpose of cutting a steel runner over a grease pit. The 
plaintiff examined the pit and its surroundings to make sure that no 
inflammable material was located within range of fire of the torch. 
Observing nothing of a dangerous character in or near the pit, the plain- 
tiff began work at the point indicated by defendant’s agent. When 
plaintiff had cut about a half-inch, “with his flame aimed at an angle 
downward,” a barrel or container of alcohol, which had theretofore been 
stored in the pit by the defendant, exploded and burned plaintiff’s face 
and arms. Plaintiff testified: “I never did see this can of alcohol that 
exploded. I did not know it was there. . . . Neither the man who 
took me there, nor anyone else connected with the defendant corporation, 
pointed out to me or told me of any inflammable material in close 
proximity of the work I was to do.” 

Upon denial of liability and plea of contributory negligence, there was 
a judgment of nonsuit at the close of plaintiff's evidence, from which 
he appeals, assigning errors. 


Frazier & Frazier and Huger S. King for plaintiff, appellant. 
Hobgood & Ward for defendant, appellee. 


Sracy, C. J. The case turns on two questions: (1) Was it the duty 
of the defendant to warn the plaintiff of the presence of inflammable 
material in the pit? (2) Was plaintiff contributorily negligent? Both 
questions, we apprehend, should be submitted to the jury for answer 
under proper instructions from the court. Hllington v. Ricks, 179 N. C., 
686, 102 S. E., 510; Hvans v. Lor. Co,, 174 N. C., 31, 93 5. E., 430; 
Absher v. Raleigh, ante, 567; Cole v. R. B., ante, 591. See Cook v. 
Mfg. Co., 1838 N, C., 48, 110 8. E., 608. “The rule applicable in cases 
of this kind is, that if diverse inferences may reasonably be drawn from 
the evidence, some favorable to the plaintiff and others to the defendant, 
the cause should be submitted to the jury for final determination”’— 
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Adams, J., mm Hobbs v. Mann, 199 N. C., 532, 155 8. E., 163. See 
Lincoln. a dt, fi 207 Nw (87, 178 So. By 6015 Wadsworth es. Trucking 
(o., 203 NX. C., 730, 166 8, E., 898; Ridge vr. High Point, 176 N. C.,, 
421, 97 S. E., 369. 

On motion to nonsuit, the plaintiff is entitled to the benefit of every 
fact and inference of fact pertaining to the issues involved, which may 
reasonably be deduced from the evidence. Cole v. &. Et., supra; James 
rt, Coach Co., 207 N. C., 742, 178 8S. E., 607; Nash v. Royster, 189 
N. C., 408, 127 S. E., 356. 

Negligence is a breach of some duty imposed by lew. It is doing 
other than, or failing to do, what a reasonably pruden* man, similarly 
situated, would have done. Cole v. BR. &., supra. In short, negligence 
is a want of due care; and due care means commensurate care under the 
circumstances. Small v. Utilities Co., 200 N. C., 719, 158 S. E., 385. 
The lack of dihgence, or want of due care, may consist in doing the 
wrong thing at the time and place in question, or it may arise from 
inaction or from doing nothing when something should have been done. 
Moore v. fron Works, 183 N. C., 488, 111 8S. E., 776. The standard is 
always the conduct of the reasonably prudent man, or the care which a 
reasonably prudent man would have used under the circumstances. 
Tudor v. Bowen, 152 N. C., 441, 67 S. E., 1015. The rule is constant, 
while the degree of care which a reasonably prudent man exercises varies 
with the exigencies of the occasion. Small rv. Utilities Co., supra, Fitz- 
gerald vu. R. #., 141 N. C., 580, 54S. E., 391; Hanes v. Shapiro, 168 
N. C., 24, 84S. E., 33;9 BR. C. L, 1200. 

As the principles involved are well settled, and the case is to be tried 
again, we refrain from discussing the evidence, so that, on the rehearing 
neither side may be benefited or prejudiced thereby. 

Reversed. 





J. W. JACKSON, ADMINISTRATOR, Vv. D. J. THOMAS, ADMINISTRATOR. 
(Filed 19 May, 1987.) 


1, Executors and Administrators § 17: Limitation of Actions § 10— 

An action against an administrator on a subrogated claim for funeral 
expenses and to recover a legacy is not completely barred by any statute 
of limitations, even when claim is not filed within twe.ve months from 
notice, When plaintiff shows undistributed assets of the estate. C. S., 101. 

2. Trial § 24— 

A demurrer to the evidence goes to plaintiff’s entire right to recover, 
and may not be sustained if. in any aspect or to any extent, a cause of 
action within the pleadings is made out. CC. S., 567. 
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ApprEaL by plaintiff from Rousseau, J., at September Term, 1936, of 
Moore. 

Civil action to recover legacy and funeral expenses advanced by 
plaintiff’s intestate at request of defendant administrator. 

Plaintiff proffered evidence tending to show that his intestate paid the 
funcral expenses of defendant’s intestate, at the request of the defendant 
administrator on the latter’s promise to repay the same, which has not 
been done and that the undistributed assets of the estate are sufficient 
to care for plaintiff’s claims. 

There was no plea of plene administravit, but defendant “pleads the 
one-vear statute and the three-year statute and every other statute of 
limitations known to the law in bar of said claim.” 

From judgment of nonsuit entered at the close of plaintiff’s evidence, 
he appeals, assigning errors. 


K. R. Hoyle and S. R. Hoyle for plaintiff, appellant. 
W f2. Clegg for defendant, appellee, 


Stacy, C. J. Plaitiff’s evidence tends to show a subrogated claim 
for funeral expenses, Ray v. Honeycutt, 119 N. C., 510, 26 8. E., 127, 
60 C. J., 725, a legacy due plaintiff’s intestate, Redmond v. Burroughs, 
63 N. C., 242, and undistributed assets of the estate. Jn re state of 
Bost, ante; 440° Caley a Osborne; 210 NX. C.5°252,. 1560S, E., 364. 
This would seem to defeat the motion for nonsuit, as none of the statutes 
of limitations is a complete bar upon the facts presently appearing ot 
record. Moreover, the plea of the statutes of limitations would seem to 
be bad, Turner v. Shuffler. 108 N. C., 642, 138 S. E., 248, except, perhaps. 
as it may relate to C. S., 101, which is not available as against undis- 
tributed assets other than costs. Jn re Nstate of Bost, supra. 

A. demurrer to the evidence goes to plaintiff's entire right to recover, 
and may not be sustained, if, in any aspect or to any extent a cause of 
action within the pleadings is made out. C.S., 567; JMJoseley vo Rh. L., 
197 N. C., 628, 150 S. E., 184. 

Reversed. 


3 








STATE vy. BRADLEY WOODELE ano MARY B. CALLAHAN, 
{Filed 19 May, 1937.) 


Fornication and Adultery § 4— 
Evidence merely that defendants had an opportunity to commit the 
erime charged is insufficient to be submitted to the jury in a prosecution 
for fornication and adultery. 
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APPEAL by defendants from Barnhill, J., at February Term, 1937, of 
Rosrson. Reversed. 

This is a criminal action in which the defendants were tried on a 
warrant charging them with fornication and adultery. 

From judgment on their conviction, both defendants appealed to the 
Supreme Court, assigning as error the refusal of the trial court to allow 
their motions for judgment as of nonsuit at the close of the evidence for 
the State. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
FP. D. Hackett, Jr., and McLean & Stacy for defendants. 


Per Curiam. Where the evidence for the State at the trial of a 
criminal action in which the defendants are charged with fornication 
and adultery, shows no more than that the defendants had opportunities 
to commit the crime, as in the instant case, on motion of the defendants, 
the action should be dismissed, and a verdict of not guilty entered. 
C. S., 4643. 

The principle applicable to the evidence in this case is stated by 
Walker, J., in S. v. Prince, 182 N. C., 788, 108 8. E., 330, as follows: 
“We may say generally that evidence should raise mcre than a mere 
conjecture as to the existence of the fact to be proved. The legal suffi- 
ciency of proof and the moral weight of legally sufficient proof are very 
distinct in the conception of the law. The first lies within the province 
of the court, the last within that of the jury. Applying the maxim, 
de minimis non curat lex, when we say that there is no evidence to go 
to the Jury, we do not mean that there is literally and absolutely none, 
for as to this there could be no room for any controversy, but there is 
none which ought reasonably to satisfy the Jury that the fact sought to 
be proved is established, though there is no practical or logical differ- 
ence between no evidence and evidence without legal weight or proba- 
tive force. The sufficiency of evidence in law to go to the jury does not 
depend upon the doctrine of chances.” 

The judgment in this case is reversed to the end that a verdict of not 
guilty may be entered as provided by statute. 

Reversed. 
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STATE v. HUNTER WINCHESTER. 


(Filed 19 May, 1937.) 
Criminal Law § 80— 

Where defendant, convicted of a capital crime, fails to serve his case on 
appeal within the time allowed by order of the court, and fails to request 
any extension of time, his appeal will be dismissed on motion of the 
Attorney-General in the absence of error on the face of the record. 


APPEAL by defendant from Armstrong, J., at March Term, 1937, of 
GuiLtForp. Appeal dismissed. 

Motion by the State to docket and dismiss the defendant’s appeal. 
Motion allowed. 


Perr Curtam. The defendant was charged in the bill of indictment 
with the murder of Mabel Winchester. The jury returned a verdict of 
guilty of murder in the first degree, and thereupon sentence of death was 
pronounced. Defendant gave notice of appeal, but no case on appeal 
has been served within the time allowed by the order of the court below, 
and no request has been made for extension of the time. 

The Attorney-General moves to docket and dismiss the appeal. This 
motion must be allowed, but according to the usual rule of this Court in 
capital cases, we have examined the record to see 1f any error appears. 
In the record we find no error. 

Appeal dismissed. 





SUSAN B. ANTHONY, sy Her NExT FRIEND, JOHN S. MICHAUXN, v. HOLT 
KNIGHT, DR. W. P. KNIGHT, MOTOR FREIGHT CORPORATION, anv 
A, A. BAREFOOT, 
(Filed 19 May, 1987.) 
1. Pleadings § 20— 
Upon demurrer, the complaint will be liberally construed and every 
reasonable intendment and presumption wij] be made in favor of the 
pleader. C. S., 535. 


2. Automobiles § 19-——Complaint held to state facts sufficient to constitute 
cause in guest's favor against driver and owner. 

The complaint alleged that the car in which plaintiff was riding as a 
guest was driven at seventy miles per hour approaching an intersection 
in a city without keeping a proper lookout and without warning, and 
collided with a truck driven into the intersection from the other street 
without first stopping as required by ordinance of the city. Acld: The 
complaint states a cause of action for negligence of the driver of the car 
in which plaintiff was riding, and does not state facts warranting the 
deduction of intervening negligence on the part of the truck driver insu- 
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lating the negligence of the driver of the car, nor that the truck driver’s 
negligence was the sole proximate cause of the injuries, and demurrers 
of the owner of the car and the driver thereof were properly overruled. 


AppEAL by defendants Holt Knight and W. P. Knight from Arm- 
strong, J., at January Term, 1937, of Guitrorp. Affirmed. 

Action for damages for personal injury sustained as result of collision 
of the automobile of defendant W. P. Knight, driven by defendant Holt 
Knight, with the truck of defendant Motor Freight Corporation, driven 
by defendant Barefoot. Plaintiff was a passenger in the Knight auto- 
mobile. 

Plaintiff alleged the concurrent negligence of the defendants proxi- 
mately causing or contributing to her injury. Defendants Knight de- 
murred to the complaint on the ground that it did not state facts suff- 
cient to constitute a cause of action as to them, and, also, on the ground 
of misjoinder of parties and causes of action. 

From judgment overruling the demurrer, defendants Holt Knight and 
W. P. Knight appealed. 


Smith, Wharton & Hudgins for plaintiff. 
Frazier & Frazier for Holt Knight and W. P. Knight. 


Per Curtam. For the consideration of a demurrer, both the statute 
and the authoritative decisions of this Court require that the complaint 
be liberally construed and that every reasonable intendment and pre- 
sumption be made in favor of the pleader. C. S., 535; Blackmore v. 
Winders, 144 N. C., 212. Applying this rule, it is apparent that the 
plaintiff has alleged facts sufficient to constitute actionable negligence on 
the part of the demurring defendants. 

The allegation that the defendant Holt Knight recklessly drove the 
automobile at a speed of seventy miles per hour approaching the inter- 
section of two much traveled streets in the city of Greensboro, without 
keeping a proper lookout and without warning, and collided at the inter- 
section with the truck of defendant Motor Freight Corporation, which 
had been negligently ¢riven into the intersection slightly prior to the 
time the automobile entered the intersection, may not be overthrown 
by a demurrer. 

Nor can the allegation of negligence, as against the defendants Motor 
Freight Corporation and Barefoot, that they drove the truek into the 
intersection of said street without stopping, in violation of an ordinance 
of the city of Greensboro, and without looking for approaching vehicles, 
be held to support the necessary conclusion that the negligence of the 
driver of the truck constituted a new and intervening cause, breaking 
the chain of causation and insulating the negligence of the demurring 
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defendants. All the facts necessary to render applicable the doctrine of 
insulated negligence set forth in Hinnant v. R. &., 202 N. C., 489, do not 
appear on the face of the complaint, nor are they necessarily deducible 
therefrom. Vivian v. Transportation Co., 196 N. C., 774; Caddell v. 
Powell, 70 Fed. (2nd), 128. 

Neither does it affirmatively appear that the negligence of the driver 
of the truck was the sole proximate cause of the injury. 

It follows, therefore, if the complaint states a cause of concurrent 
negligence against all the defendants, there has been no misjoinder of 
parties and causes of action. 

There was no error in overruling the demurrer. 


Affirmed. 





FRANCES HEADEN y. BLUEBIRD TRANSPORTATION CORPORATION 
AND ELY-BLOODWORTH MOTORS, INC, 


(Filed 19 May, 1987.) 


1. Automobiles § 24b—Taxi driver accepting fare for transportation of 
passenger is presumed to be acting in scope of employment. 
Admissions and evidence to the effect that plaintiff telephoned defend- 
ant taxi company for a taxi, that a taxi with defendant company’s name 
on its side called for plaintiff, and that she paid her fare to the driver 
for transportation to another part of the city, is held sufficient to be sub- 
mitted to the jury on the question of defendant taxi company’s ownership 
of the taxi and its employment of the driver, and that the driver was 
acting in the scope of his employment in driving plaintiff to the place 
designated. 


2. Trial § 22— 

Upon motion to nonsuit all evidence tending to support plaintiff’s claim 
is to be considered in its light most favorable to plaintiff, and she is 
entitled to every reasonable intendment thereon and every reasonable 
inference therefrom. C. 8., 567. 

3. Automobiles § 12e— 

Failure of a driver to stop before traversing a through street inter- 

section, in violation of a city ordinance, is negligence per se. 
4. Trial § 32— 


Where the charge of the court meets the requirements of C. 8., 564, a 
party desiring a fuller charge must aptly tender request therefor. 


AppreaL by Bluebird Transportation Corporation from Warlick, J., 
and a jury, November Term, 1936, of Gurtrorp. No error, 

This is an action for actionable negligence brought by plaintiff against 
defendants, alleging damage. The defendants denied negligence. 
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The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Was the plaintiff injured by the negligence of the defendant 
(Bluebird Transportation Corporation), as alleged in the complaint? 
Answer: ‘Yes,’ 

“2. What amount, if any, is plaintiff entitled to recover of the defend- 
ant? Answer: ‘$750.00.’ ” 

The court below rendered judgment on the verdict. The Bluebird 
Transportation Corporation made many exceptions and assignments of 
error and appealed to the Supreme Court. 


Harry Rockwell and W. Henry Hunter for plaintiff. 
H.R. Stanley for defendant Bluebird Transportation Corporation. 


Per Curiam. At the close of plaintiffi’s evidence and at the close of 
all the evidence the defendant Bluebird Transportation Corporation 
made motions in the court below for judgment as in case of nonsuit. 
C. S., 567. The court below overruled these motions and in this we 
can see no error. The plaintiff, at the conclusion of her evidence, sub- 
mitted to a judgment of nonsuit as to the defendant Ely-Bloodworth 
Motors, Inc. This action is a simple one and devoid of complications. 

The plaintiff alleged: “That on 30 January, 1936, at approximately 
9 o’clock a.m., the plaintiff requested the defendant Taxi Company to 
transport her by means of one of its taxicabs, in the regular course of 
its business as a common carrier by taxicab, from her home at 916 High 
Street to another place in the city of Greensboro, in consideration of the 
payment by her of the advertised fare of 25 cents; that pursuant to said 
request the defendant Taxi Company did send one of its taxicabs to the 
home of the plaintiff for the purpose of transporting aer as a paying 
passenger as aforesaid, and that the plaintiff then and there entered into 
said taxicab for the purpose aforesaid, and became and was accepted as 
a passenger by said defendant for the purpose aforesaid; and that at 
all times hereinbefore and hereinafter referred to the plaintiff was and 
has been ready, able, and willing to pay the fare charged by said defend- 
ant for the said transportation.” 

The defendant in its answer said: “It is admitted that on or about 
30 January, 1936, the plaintiff requested the defendant Taxi Company 
to transport her from her home to another place in the city of Greens- 
boro; all other allegations contained in article 2 of the complaint are 
denied.” 

The plaintiff testified, in part: “My name is Frances Headen. [ live 
at 916 High Street, in the city of Greensboro, N. C. . . . On the 
morning of 30 January, of this year, I had occasion to call for a taxicab. 
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T called for a taxi around 9 o’clock to carry me to 1204 Madison Avenue. 
The taxicab came shortly thereafter. It was the automobile of the 
Bluebird Motor Company. I paid the fare of 25c.” 

The complaint, answer, and testimony of plaintiff are clear (1) that 
plaintiff called a taxicab, (2) that the taxicab came with a driver, (3) 
that it was the automobile of the Bluebird Transportation Corporation, 
(4) that the driver collected the fare. 

The evidence which makes for plaintiff’s claim, or tends to support 
her cause of action, is to be taken in its most favorable light for the 
plaintiff, and she is entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom. 

From all the evidence, complaint, answer, and testimony of plaintiff, 
the taxicab was that of the defendant Bluebird Transportation Corpora- 
tion, the driver was an employee of the Bluebird Transportation Corpo- 
ration, and about his master’s business—in the scope of his employment. 
The plaintiff was a passenger and had paid her fare for the contemplated 
trip. Sutton v. Lyons, 156 N. C., 8 (5); Lulley v. Cooperage Co., 194 
N. C., 250 (252). While plaintiff was a passenger of defendant Blue- 
bird Transportation Corporation, there was a collision at the intersection 
of Gorrell and Bennett streets in the city of Greensboro, N. C., between 
the taxicab and a truck of Ely-Bloodworth Motors, Ine. The taxicab 
on entering the intersection of Gorrell and Bennett streets was traveling 
on Bennett Street, about 25 miles an hour, and made no stop on entering 
Gorrell Street, as required by law. Plaintiff introduced the ordinance 
of the city of Greensboro, which reads, in part: “A vehicle shall be 
brought to a complete stop before entering or crossing a through high- 
way. . . . The following streets within the corporate limits of the 
city of Greensboro are hereby designated as through highways: ‘V 
Gorrell Street from Asheboro Street to east corporate limits.” 

Louis French testified, in part: “The taxi did not slow up at all on 
approach to the intersection, nor as 1t entered 1t.” 

We see no error in the charge as to damages. If a fuller charge were 
desired, defendant should have asked for same. We think the charge, 
taken as a whole, in its entirety, fully sets forth the law applicable to 
the facts. The charge did not impinge C. S., 564. None of the excep- 
tions and assignments of error made by defendant can be sustained. 

In Davis v. Long, 189 N. C., 129 (187), it is said: “The case is not 
complicated as to the law or facts. The jurors are presumed to be men 
of ‘good moral character and sufficient intelligence.’ They could easily 
understand the law as applied to the facts.” 

On the record there is no prejudicial or reversible error. In the 
judgment there is 

No error. 
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Cc. M. CASTEVENS vy. STANLY COUNTY, T. R. WOLFE, as CHAIRMAN, AND 
J, V. BARRINGER ann JOHN L. LITTLE. as MEMBERS, AND 1). L. 
CROWELL Aas CLERK, RESPECTIVELY, OF THE BOARD OCF COMMISSION- 
ERS OF STANTLY COUNTY. 


(Filed 9 June, 1937.) 


1, Constitutional Law § 4— 
The legislative powers of the people of the State are vested in the 
General Assembly, subject only to limitations contained in the State and 
Federal Constitutions. 


2. Actions § 2: Taxation § 37-——Statute providing for action by taxing unit 
to have bond issue declared valid is not unconstitutional as imposing 
on courts nonjudicial function of determining moot question. 

Ch. 186, Public Laws of 1981, secs. 4 to 8, inclusive, as amended (N.C. 
Code, 2492 [55 to 59]). providing that a taxing wnit of the State may 
institute action against its residents and taxpayers to have the validity 
of a proposed bond issue and proposed taxes for payment of the indebted- 
ness determined by judgment of the court, provides for an action in the 
hature of an adversary proceeding in ren. and contemplates that the 
court should determine whether the proposed bund issue is valid or not in 
accordance with the issues of fact and law which may be raised by the 
pleadings, and the act is not unconstitutional as attempting to impose 
upon the courts the nonjudicial funetion of determining moot or hypo- 
thetieal questions. N. C. Constitution, Art. I, see, 8; Art. IV, see, 12. 


3. Constitutional Law § 16: Process § 5—-Persons in well defined class 
may be served by publication in action in rem without being named 
in summons. 

A suit by a taxing unit to have declared valid a proposed bond issue 
aid proposed taxes for the payment of the indebtedness, N. C. Code, 2492 
(a5 to 39), is declared by the act to be in the nature of a proceeding 
in rem, and its provisions that residents and taxpavers of the unit may be 
served by publication without their names being stated in the complaint 
or summons is valid, and the contention of a taxpayer of the unit that a 
judgment under the act deprives him of property without due process of 
law because he was not personally served with summons is untenable, 
since a well defined class may be served with summons in this manner in 
proceedings in vem, and since the procedure prescribed by the act affords 
each taxpayer notice and an opportunity to appear and file sueh pleadings 
as he may be advised. N, C. Constitution, Art. I, sec. 17: Fourteenth 
Amendment to the Federal Constitution. 


4, Taxation § 3%: Process § 5—Service by publication is complete the day 
the last notice is published. 

In this suit by a taxing unit to have a proposed bond issue declared 
ralid, N.C. Code, 2492 (55 to 59), suanmons was served by publication for 
three suecessive weeks as required by the act. and defendants were re- 
quired by said publication to file answer within twenty-one days from the 
date of the last publication. Held: “Full publication’ was complete as 
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required by the act on the day the last notice was published, and the 
contention that publication was not complete until a week from the pub- 
lication of the last notice and that defendants should have been given 
twenty days from that date to file answer is untenable, publication once 
a week for three successive weeks being all that is required by the statute. 

5. Taxation § 37—Taxpayer is concluded by final judgment in suit by 
taxing unit declaring proposed bond issue valid. 


A judgment in a suit by a taxing unit declaring that bonds which the 
unit proposed to issue were for the purpose of refunding bonds of the unit 
which had been issued by it as an administrative agency of the State for 
the purpose of maintaining the constitutional school term, and that other 
bonds which the unit proposed to issue were for refunding bonds which 
had been issued by it for necessary expenses, and that therefore taxation 
to pay principal and interest on the bonds would not be subject to the 
constitutional limitation on the tax rate, is held conclusive on a taxpayer 
in his subsequent suif challenging the validity of the bonds on the very 
issues determined by the prior judgment. 


Appran by plaintiff from Warlich, J., at Chambers in the town of 
Rockingham, N. C., on 7 April, 1987, Affirmed. 

This is an action to enjoin the issuance and sale of bonds of Stanly 
County, which the defendants, the chairman, members, and clerk of the 
board of commissioners of said county are about to issue and sell, pur- 
suant to resolutions adopted by said board, in accordance with the pro- 
visions of the County Finance .\ct of North Carolina. 

The plaintiff C. M. Castevens is a citizen and resident of Stanly 
County, and owns property in said county, which is subject to taxation. 
The allegations of his complaint are as follows: 

“3. That the defendants are about to issue bonds of Stanly County in 
the aggregate principal sum of $41,500, designated as ‘School Funding 
Bonds.’ pursuant to the provisions of the County Finance Act of North 
Carolina, as amended, and as authorized by an order adopted by the 
board of commissioners of Stanly County on 25 May, 1956. A copy of 
said order, marked Exhibit .\, is attached hereto aud is made a part 
hereof. 

“4. That the defendants are about to issue bonds of Stanly County in 
the aggregate. principal sum of $18,500, designated as ‘General Funding 
Bonds,’ pursuant to the provisions of the County Finance Act of North 
Carolina, as amended, and as authorized by an order adopted by the 
board of commissioners of Stanly County on 25 May, 1936. A copy of 
said order, marked Exhibit B, is attached hereto and is made a part 
hereof. 

“5. That each of said orders referred to in paragraphs 3 and 4 hereof 
provides that a tax sufficient to pay the principal of and the interest on 
the bonds authorized thereby, when due, shall be levied and collected 
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annually. The defendants are about to levy said tax pursvant to said 
orders. The rate of said tax about to be levied, together with the rate 
of the tax to be levied by the defendants this year for the ordinary and 
current expenses of Stanly County, will exceed fifteen cents on the one 
hundred dollar valuation of property in said county. Each of said 
bonds, if issued, will contain a recital as follows: 

“*The full faith and credit of said county are hereby pledged for the 
punctual payment of the principal of and the interest on this bond, 
according to its terms.’ 

“6. That the order referred to in paragraph 3 hereof determined that 
the indebtedness to be funded by means of said School Funding Bonds 
was incurred for the construction, reconstruction, or repair of school 
buildings required to enable Stanly County, as an administrative agent 
of the State of North Carolina, to maintain schools in said county for a 
minimum school term of six months, as required by the Constitution of 
North Carolina. The said School Funding Bonds, if issued, will contain 
a recital that they were issued ‘to fund indebtedness incurred by said 
county as an administrative unit of the public school system of North 
Carolina, for the maintenance of schools in said county for the six months 
term required by the Constitution of North Carolina.’ 

“7. That the order referred to in paragraph 4 hereof determined that 
the indebtedness to be funded by means of said General Funding Bonds 
was incurred for the purpose of repairing, remodeling, and making 
additions to the courthouse of Stanly County. The said General Fund- 
ing Bonds, if issued, will contain a recital that they were issued ‘to fund 
indebtedness incurred for purposes which constitute necessary expenses 
of said county, within the meaning of section 7 of Article VII of the 
Constitution of North Carolina, and also for special purposes within the 
meaning of section 6 of Article V of said Constitution.’ 

“8. That the plaintiff is informed and believes that the indebtedness 
sought to be funded by means of said School Funding Bonds, and by 
means of said General Funding Bonds, was not incurred either for school 
purposes or for courthouse purposes, or for any special purpose within 
the meaning of section 6 of Article V of the Constitution of North 
Carolina, but he is informed and believes that all of said indebtedness 
was incurred in anticipation of taxes to provide funds tc meet the ordi- 
nary and current expenses of Stanly County, and that no tax can be 
levied to pay said indebtedness or to pay bonds issued to fund said 
indebtedness, unless said tax is levied within the fifteen cent limitation 
prescribed by section 6 of Article V of the Constitution of North 
Carolina. 

“9. That by reason of the recitals to be contained in said School 
Funding Bonds, and in said General Funding Bonds, as alleged in para. 
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graphs 6 and 7 of this complaint, Stanly County, if said bonds are 
issued and sold, would be estopped, as against a bona fide purchaser of 
said bonds, or of any of them, to deny that said bonds were issued for 
purposes for which a tax may be levied without regard to the limitation 
prescribed by section 6 of Article V of the Constitution of North Caro- 
lina. It is necessary, therefore, that the issuance and sale of said bonds 
be enjoined and restrained, in order to prevent the levy of taxes for their 
payment in violation of section 6 of Article V of the Constitution of 
North Carolina.” 

In the answer to the complaint filed by the defendants all the fore- 
going allegations are admitted, except the allegations contained in para- 
graphs 8 and 9. These allegations are denied. 

In his complaint the plaintiff further alleges: 

“10. That on 4 February, 1937, a decree was entered in the Superior 
Court of Stanly County declaring that the ‘School Funding Bonds’ and 
the ‘General Funding Bonds,’ which the defendants are about to issue 
and sell, and the means of payment provided therefor, including the 
provisions made for the levy of a sufficient tax, are valid. 

“Said decree was entered in an action entitled ‘Stanly County, plain- 
tiff, v. Each and all the owners of taxable property within the county of 
Stanly, and each and all the citizens residing in said county, and J. N. 
Auten, on his own behalf and on behalf of all other taxpayers and citi- 
zens of the county of Stanly, defendants.’ Said action was begun and 
was prosecuted in accordance with the provisions of sections + to 8, 
inclusive, of chapter 186, Public Laws of North Carolina, 1931, as 
amended, and under the provisions of the Uniform Declaratory Judg- 
ment Act. No appeal was taken from said decree as authorized by law. 
See Exhibit H, attached hereto and made a part hereof. 

“The plaintiff in this action was not served personally with summons 
or other process in said action. He is informed and believes that J. N. 
Auten, a defendant in said action, was served personally with process 
in said action, but that said J. N. Auten filed no answer or other plead- 
ing in said action. 

“A summons addressed to the defendants in said action, requiring 
them to appear and answer or demur to the complaint im said action, not 
later than 22 December, 1936, was first published on 17 November, 1936, 
and subsequently on 24 November, 1986, and on 1 December, 1936, 
in the ‘Stanly News & Press,’ a newspaper published and circulating 
in Stanly County. Copies of said decree and of said summons, marked 
Exhibits F and G, respectively, are attached hereto and made parts 
hereof. 

“11. That the plaintiff in this action 1s not bound by said decree under 
the Uniform Declaratory Judgment Act, because the action did not 
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involve a justiciable controversy, and said act does not confer jurisdic- 
tion to determine moot or hypothetical questions, and further because 
plaintiff was not brought within the jurisdiction of the court by which 
the decree was rendered by personal service of process. 

“12. That said decree is not binding upon the plaintiff in this action 
under the provisions of sections 4 to 8, inclusive, of chapter 186, Public 
Laws of North Carolina, 1931, as amended, because said statute is un- 
constitutional as applied to the plaintiff. Said statute is in violation of 
section § of .\rticle [ and section 12 of Article IV of the Constitution 
of North Carolina, for the reason that said statute imposes upon the 
courts of this State the nonjudicial function of determining moot or 
hypothetical questions. Said statute is also in violation of the due 
process clause of the Fourteenth Amendment of the Constitution of the 
United States, for that the statute authorizes the entering of a final 
decree, purporting to be binding on a citizen and on his taxable property, 
in an action in which summons or other process has beeu served on him 
only by publication. 

“13. That in any event jurisdiction was not obtained of the plaintiff 
in this action by the court im which said decree was rendered, because the 
order of the court directing publication of summons and the summons as 
published contained an unlawful limitation upon the time within which 
the defendants in said action were required to appear and answer or 
demur to the complaint. 

“Said order as made by the court, and said summons as published, 
required the defendants to appear and answer or demur to the complaint 
not later than 22 December, 1936. It is provided in section 4 of chapter 
186, Public Laws of North Carolina, 1931, as amended, that summons 
in an action begun in accordance with the provisions of said statute shall 
be published ‘once a week for three successive weeks,’ and that an inter- 
ested person may become a party to said action, and that the defendants 
and all interested persons may appear at any time before the expiration 
of twenty days from and after the ‘full publication’ of such summons. 
The summons in said action was published on 17 November, 1936, on 
24 November, 1936, and on 1 December, 1936. The three weeks publi- 
cation of the summons in said action as required by the statute was not 
full and complete until 8 December, 19386. The defendants in said 
action were entitled under the statute to appear and answer or demur to 
the complaint at any time not later than 28 December, 1936, whereas 
they were required by the summons as published to appear and answer 
or demur not later than 22 December, 1936.” 

In the answer to the complaint filed by the defendants. all allegations 
contained in the foregoing paragraphs of the complaint are denied. 
Further answering the complaint, the defendants allege: 
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“13. That neither the plaintiff in this action nor any other person 
requested an extension of time before or after 22 December, 1936, within 
which to appear in said action and to answer or demur to the complaint 
therein. 

“14, That no appeal was taken from the decree of the Superior Court 
of Stanly County rendered in the action entitled ‘Stanly County, plain- 
tiff, v. Each and all the owners of taxable property within the county of 
Stanly, and each and all citizens residing in said county, and J. N. 
Auten, on his own behalf and on behalf of all other taxpayers and 
citizens of the county of Stanly, defendants,’ within thirty days from the 
date of the rendition of said decree, as authorized by statute, and that 
for this reason the decree that the ‘School Funding Bonds’ and the 
‘General Funding Bonds,’ described in the complaint in this action, and 
the orders of the board of commissioners of Stanly, authorizing and 
directing the issuance and sale of said bonds, are valid, is binding upon 
the plaintiff in this action, and that plaintiff 1s now estopped by said 
decree from contesting the validity of said bonds, or said orders.” 

The action was heard, on the motion of the defendants for judgment 
on the pleadings, by consent of plaintiff and defendants, by the judge 
of the Superior Court holding the courts of the Thirteenth Judicial 
District, at his Chambers in the town of Rockingham, N. C., on 7 April, 
1937. 

On the facts alleged in the complaint, and admitted im the answer, 
the judge was of opinion and held: 

“1, That the summons in the action entitled ‘Stanly County, plaintiff, 
uv. Each and all of the owners of taxable property within the county of 
Stanly, and each and all the citizens residing in said county, and J. N. 
Auten, on his own behalf and on behalf of all other taxpayers and citi- 
zens of the county of Stanly, defendants, and the publication of said 
summons were in compliance with the statute, and were sufficient to give 
the court jurisdiction of the action and of the parties thereto. 

“2. That sections 4 to 8, inclusive, of chapter 186, Public Laws of 
North Carolina, 1931, as amended, under which the decree dated 4 Feb- 
ruary, 1937, was rendered by the Superior Court of Stanly County in 
the action instituted in said court, are not unconstitutional either on the 
ground that nonjudicial functions are conferred by said sections on the 
courts of this State, or on the ground that due process of law is denied 
by said sections, in violation of the provisions of the Fourteenth Amend- 
ment to the Constitution of the United States, or in violation of the 
provisions of section 17 of Article I of the Constitution of North Caro- 
lina. 

“3, That said decree, dated 4 February, 1937, is res judicata, and the 
plaintiff is estopped by said decree from attacking the validity of the 
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bonds described in his complaint, or of the orders of the board of com- 
missioners of Stanly County, authorizing and directing the issuance and 
sale of said bonds. 

“4, That it is not necessary to pass upon the question presented by the 
pleadings in this action as to whether the plaintiff is bound by said 
decree by virtue of the provisions of the Uniform Declaratory Judgment 
Act of North Carolina.” 

It was accordingly ordered, considered, and adjudged by the court, 
that plaintiff’s application for a restraining order or irjunction be and 
the same was denied, and that the action be and the same was dismissed. 
It was ordered that plaintiff pay the costs of the action. 

The plaintiff excepted to the judgment and appealed to the Supreme 
Court, assigning error in the judgment as signed by the court. 


H.C. Turner for plainteff. 
f.L., Smith & Sons and Reed, Hoyt & Washburn for defendants. 


Coxnor, J. Chapter 186, Public Laws of North Carolina, 1931, is 
entitled “An act to provide the manner in which the issuance of bonds 
or notes of a unit, and the indebtedness of a unit, may be validated.” 

In section 1 of said act, the word “unit,” as used therein, is defined 
as “a county, city, town, township, school district, school taxing district, 
or other district or political subdivision of government of the State.” 

Sections 4 to 8, inclusive, of said act, as amended by chapter 290, 
Public Laws of North Carolina, 1985 (see N. C. Code of 1985, section 
2492, subsections 55 to 59, inclusive), now read as follows: 

“Sec. 4. At any time after the adoption of an ordinance, resolution, 
or order for the issuance of refunding or funding bonds of a unit by 
the board authorized by law to issue the same, and following the ap- 
proval of the issuance of such bonds by the Local Government Commis- 
sion, and prior to the issuance of any such bonds, such board may cause 
to be instituted in the name of the unit an action in the Superior Court 
of any county in which all or any part of the unit lies, to determine the 
validity of such bonds and the validity of the means 07 payment pro- 
vided therefor, 

“Such action shall be in the nature of a proceeding in rem, and shall 
be against each and all the owners of taxable property within the unit, 
and each and all the citizens residing in the unit, but without any 
requirement that the name of any such owner or citizen be stated in the 
complaint or in the summons. 

“Jurisdiction of all parties defendant may be had by publication of a 
summons once a week for three successive weeks in some newspaper of 
general circulation published in each county in which any part of the 
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unit lies, and jurisdiction shall be complete within twenty days after the 
full publication of such summons in the manner herein provided. Any 
interested person may become a party to such action, and the defendants 
and all others interested may at any time before the expiration of such 
twenty days appear and by proper proceedings contest the validity of 
the indebtedness to be refunded or funded or the validity of such refund- 
ing or funding bonds, or the validity of the means of payment provided 
therefor. 

“The complaint shall set forth briefly by allegations, references, or 
exhibits the proceedings taken by such board in relation to such bonds 
and the means of payment provided therefor, and, if an election was held 
to authorize such issuance, a statement of that fact, together with a copy 
of the election notice and of the official canvass of votes and declaration 
of the result. There shall similarly be set forth in the complaint a 
statement of the amount, purpose, and character of the indebtedness to 
be refunded or funded, and such other allegations as may be relevant. 
The prayer of the complaint shall be that the court find and determine 
as against the defendants the validity of such bonds and the validity of 
the means of payment so provided. 

“See, 5. The trial of such action shall be in accordance with the 
Constitution and laws of the State; and the rules of pleading and prac- 
tice provided by the Consolidated Statutes and court rules for eivil 
actions, including the procedure for appeals, which are not inconsistent 
with the provisions of this act, are hereby declared applicable to all 
actions herein provided for: Provided, however, that an appeal from a 
decree in such action must be taken within thirty days from the date of 
the rendition of such decree. 

“The court shall render a decree either validating such bonds and tne 
means of payment provided therefor, or adjudging that such bonds and 
the means of payment provided therefor are, in whole or in part, invalid 
and illegal. 

“Sec. 6. If (a) the Superior Court shall render a decree validating 
such bonds and the means of payment provided therefor, and no appeal 
shall be taken within the time prescribed herein, or (b) if taken, the 
decree validating such bonds and the means of payment provided there- 
for shall be affirmed by the Supreme Court, or (c) if the Superior Court 
shall render a decree adjudging that such bonds and the means of pay- 
ment provided therefor are, in whole or in part, invalid and illegal, and 
on appeal the Supreme Court shall reverse such decree and sustain the 
validity of such bonds and the means of payment provided therefor (in 
which case the Supreme Court shall issue its mandate to the Superior 
Court requiring it to render a decree validating such bonds and the 
means of payment provided therefor), the decree of the Superior Court 
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validating such bonds and the means of payment provided therefor shall 
be forever conclusive as to the validity of such bonds and the validity 
of the means of payment provided therefor as against the unit and as 
against all taxpayers and citizens thereof, to the extent of the matters 
and things pleaded, or which might have been pleaded, and to such 
extent the validity of said bonds and means of payment thereof shall 
never be called in question in any court in this State. 

“See. 7. The costs In any action brought under this act may be 
allowed and apportioned between the parties or taxed to the losing party, 
in the discretion of the court. 

“See. 8. Lf the complaint in any action brought under this act, or an 
exhibit attached to such complaint, shows that an ordinance or resolu- 
tion has been adopted by the unit providing that a tax sufficient to pay 
the principal and interest of the bonds or notes involved in such action 
is to be levied and collected, such ordinance or resolution shall be con- 
strued as meaning that such tax is to be levied without regard to any 
constitutional or statutory limitation of the rate or amount of taxes, 
unless such ordinance or resolution declares that such limitation is to 
be observed in levying such tax.” 

By the provisions of section 4 to 8, inclusive, of chapter 186, Public 
Laws of North Carolina, 1931, as amended by chapter 290, Public Laws 
of North Carolina, 1935, the General Assembly of North Carolina, in 
which are vested all the legislative powers which reside primarily in the 
people of this State, subject only to limitations contained in the Consti- 
tution of the United States and in the Constitution of North Carolina, 
has authorized any local governmental unit in this State, as defined in 
section 1 of the act, whose governing body, in the exercise of its statu- 
tory powers, has ordered and directed that bonds of said unit for the 
purpose of funding or refunding its existing valid indebtedness shall be 
issued and sold, before the said bonds are issued or offered for sale, to 
institute in the Superior Court of this State an action in which the 
said court shall have power to render a decree or judgment that said 
bonds are or are not valid. ‘The action authorized by the statute is in 
the nature of a proceeding in rem, and is adversary both in form and 
in substance. The statute contemplates that issues both of law and of 
fact may be raised by pleadings duly filed, and that such issues shall be 
determined by the court. The court has no power by virtue of the 
statute to validate bonds which are for any reason invalid. It has 
power only to determine whether or not on the facts as found by the 
court and under the law applicable to these facts, the bonds are valid. 
This is a judicial power, and in its exercise the court is performing a 
judicial function. The contention of the plaintiff in this action to the 
contrary cannot be sustained. This contention is not supported by 
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either Tregea v. Madesto Irrigation District, 164 U. S., 178, 41 L. Ed., 
305-or by Wright * eG ee, 206 NuwCi 52, 158 BeBe Ol. See: Peopic 
r. Linda Vista Irrigation District (Cal.), 61 Pae., 81; Fidelity National 
Bank & Trust Company of Nansas City v. Swope, 274 U. 8., 128, 71 
L. Ed., 959; and O'Neal v. Mann, 193 N. C., 153, 186 5S. E., 379. 

The statute provides that “each and all the owners of taxable property 
within the unit, and each and all the citizens residing in the unit, shall 
be made parties defendant to the action.” It is expressly provided in 
the statute that it shall not be required that “‘the name of any such owner 
or citizen be stated in the complaint or in the summons,” and that “juris- 
diction of all parties defendant may be had by publication of a summons 
onee a week for three successive weeks 1n some newspaper of general 
cireulation published in each county in which any part of the unit hes.” 
“Jurisdiction of all parties to the action shall be complete within twenty 
days after the full publication of such summons in the manner herein 
provided.” 

The contention that an owner of taxable property within the unit, or 
a citizen residing therein, may be deprived of his property, without due 
process of Jaw, or contrary to the law of the land, by a decree or judg- 
ment in the action declaring or adjudging that the bonds and tax to be 
levied for their payment, are valid, because it 1s not required by the 
statute that his name shall appear in the summons or in the complaint, 
or that the summons shall be served on him personally, cannot be sus- 
tained. The action is declared by the statute to be in the nature of a 
proceeding in rem. In such case, all persons meluded within a well 
defined class may be made parties defendant, and service of summons by 
publication is suthcient, although such persons are not named in the 
summons. See Bernhardt + Brown, 118 N. C., 700, 94 8S. F., 527. In 
the opinion in that case it 1s said summons may be served by publication, 
in eases authorized by law, in proceedings in rem. 

It is further provided in the statute that where a decree or judgment 
has been rendered in an action instituted and prosceuted in aecordance 
with its provisions, declaring or adjudging that the bonds and the tax 
to be levied for thelr payment, are valid, such decree or judgment shall 
be binding and conclusive as against all taxpayers and citizens of the 
unit, to the extent of all matters and things which were or which might 
have been pleaded im the action, and that with respect to such matters 
and things the validity of the bonds and the tax shall not be called in 
question in any court of this State. 

The contention that by this provision an owner of taxable property 
within the unit, or a citizen residing therein, is estopped from challeng- 
ing the validity of the bonds and of the tax, without having had an 
opportunity to be heard, cannot be sustained. No decree or judgment 
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adverse to his rights can be rendered in an action instituted and prose- 
cuted in accordance with the provisions of the statute, until every tax- 
payer and citizen of the unit has been lawfully served with summons, 
and until he has had ample opportunity to appear and file such plead- 
ings as he may wish. If he has failed to avail himself of his constitu- 
tional rights, which are fully protected by the statute, he has no just 
ground of complaint that the court will not hear him when he invokes 
its aid after the decree or Judgment has been finally rendered, and others 
have relied upon lts protection. 

After full and careful consideration, we are of the opinion that there 
was no error in the holding of the judge of the Superior Court, at the 
trial of this action, that sections 4 to 8, inclusive, of chapter 186, Public 
Laws of North Carolina, 1931, as amended by chapter 290, Public Laws 
of North Carolina, 1935 (see section 2492, subsections 55 to 59, inelu- 
sive, Code of N. C., 1935), are not unconstitutional either on the ground 
that the statute confers nonjudicial functions on the Superior Courts of 
this State or on the ground that the statute denies due process of law to 
taxpayers or citizens of a local governmental unit in this State, in viola- 
tion of the provisions of the Fourteenth Amendment to the Constitution 
of the United States, or of the 17th section of Article I of the Constitu- 
tion of North Carolina. 

The plaintiff in this action further contends that conceding that the 
statute under which the action entitled “Stanly County, plaintiff, v. 
Each and all of the owners of taxable property within the county of 
Stanly, and each and all of the citizens residing in said county, and 
J. N. Auten, on his own behalf and on behalf of all other taxpayers and 
citizens of the county of Stanly, defendants,” was instituted, is valid, 
there was error in the holding of the judge of the Superior Court that 
the summons and the service of summons by publication in said action 
were in full compliance with the provisions of the statute, and were suffi- 
clent to give the court jurisdiction of said action and of the parties 
thereto. 

This contention cannot be sustained. The summons in said action 
was in strict compliance as to its form and substance with the provi- 
sions of the statute. It was published once a week for three successive 
weeks as required by the statute. This was sufficient. 

The only issues of fact arising on the pleadings in this action involve 
the validity of the indebtedness of Stanly County which the defendants 
propose to fund by the issuance and sale of the bonds of said county, 
designated as “School Funding Bonds” and “General Funding Bonds,” 
and the purposes for which said indebtedness was incurred. These 
identical issues were submitted to the jury at the trial of the action 
entitled “Stanly County, plaintiff, ». Each and all the owners of taxable 
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property within the county of Stanly, and each and all the citizens re- 
siding in said county, and J. N. Auten on his own behalf and on behalf 
of all other taxpayers and citizens of the county of Stanly, defendants.” 

These issues were answered in the affirmative, that is, the jury found 
that the said indebtedness is valid and was incurred for lawful purposes. 
The decree or judgment in that action is binding and conclusive on the 
plaintiff in this action. It is expressly so provided in the statute, which 
recognizes and applies to the action authorized by the statute the prin- 
ciple stated in Haton v. Graded School, 184 N. C., 471, 114 8. E., 689, 
as follows: 

“Except where some special private interest is shown, it seems to be 
established by the clear weight of authority that, in the absence of fraud 
or collusion, a final judgment on the merits rendered in a suit by a tax- 
paver (usually brought on behalf of himself and others similarly situ- 
ated) involving a matter of general interest to the public, and instituted 
against a governmental body or local board, which in its official capacity 
represents the citizens and taxpayers of the territory affected, is binding 
on all residents of the district, if adverse to the plaintiff, and all may 
take advantage of it if the judgment is otherwise.” See cases cited. 

We find no error in the judgment in this action. It is 

Affirmed. 





EAST COAST FERTILIZER COMPANY, INC., v. NORMAN F, HARDEE. 
(Filed 9 June, 19387.) 


1. Appeal and Error § 24— 


An assignment of error which is not supported by an exception appear- 
ing of record will not be considered on appeal. 


2. Execution § 25—Verdict establishing conversion of plaintiff’s property 
is sufficient to support judgment for execution against the person. 

An affirmative answer to an issue establishing that defendant had 
retained and converted to his own use, in violation of the terms of the 
eontract of assignment with plaintiff, property belonging to plaintiff, is 
sufficient to support a judgment that execution against the person of 
defendant issue upon application of plaintiff upon return of execution 
against the property unsatisfied, intent of defendant in doing the acts 
constituting a breach of trust being immaterial, and a specific finding of 
fraud being unnecessary. C. 8., 678. 

3. Trial § 27—Ordinarily verdict may not be directed in favor of party 
having burden of proof. 


A directed verdict may not be given in favor of plaintiff having the 
burden of proof on the issue unless there is no evidence from which the 
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jury could find or whieh would justify an inference contrary to plain- 
tiff’s contention, and evidence in this action is held insuificient to support 
a directed verdict in plaintiff’s favor on the issue of defendant’s wrongful 
conversion of plaintiff’s property. 


DevIN, J., concurring. 


CLARKSON, J., concurs in concurring opinion. 


Appeal by defendant from Grady, J., at February Term, 1937, of 
New Hanover. New trial. 

This is an action to recover the balance due on an accounting for 
commercial fertilizers which were delivered by plaintiff to the defendant, 
as its agent, under and pursuant to the terms and provisions of a con- 
tract in writing which was entered into by and between plaintiff and 
defendant prior to the delivery of said fertilizers. 

The action was begun in the Superior Court of New Hanover County 
on 27 September, 1934, 

It is alleged in the complaint that aie ae the year 1934 the plaintiff 
delivered to the defendant, as its agent, under and pursuant to the terms 
and provisions of a contract in writing which the plaintiff and the 
defendant entered into on 29 January, 1934, a copy of which is attached 
to the complaint, as Exhibit A, commercial fertilizers of the value of 
$9,409.57, and that thereafter the defendant paid to the plaintiff on 
account of said fertilizers the sum of $8,501.99, which sum has been 
duly credited to the defendant’s account with the plaintiif, leaving a 
balanee due by the defendant to the plaintiff of $907.58. 

It is further alleged in the complaint: 

“6. That plaintiff has demanded of the defendant an accounting for 
the fertilizers delivered to him by the plaintiff, and the payment by the 
defendant to the plaintiff of the balance due on account of said ferti- 
lizers, but that the defendant has failed and refused, and still fails and 
refuses, to account to the plaintiff for the said fertilizers. 

“7, That plaintiff is informed, believes, and alleges that the defendant 
has sold said fertilizers to parties unknown to the plaintiff, and has 
wrongfully, unlawfully, and fraudulently misappropriated and converted 
the proceeds arising therefrom to his own use, with the intent and pur- 
pose on his part to cheat and defraud the plaintiff of its property.” 

The allegations of the complaint are denied in the answer. 

At February Term, 1935, of the court, with the consent of the plain- 
tiff and defendant, the action was referred by the judge presiding to a 
referee for trial. 

The referee filed his report prior to or at the May Term, 1935, of the 
court. No exceptions having been filed thereto, the report of the referee 
was approved by the court. Judgment was accordingly rendered that 
plaintiff recover of the defendant the sum of $907.58, with interest from 
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27 September, 1934, and the costs of the action. It was ordered by the 
court that “the issue of fraud arising on the pleadings be and the same 
is retained on the civil issue docket to be submitted to a jury at a subse- 
quent term of the Superior Court of New Hanover County.” 

Pursuant to said order, at February Term, 1937, of the Superior 
Court of New Hanover County (see Kast Coast Fertilizer Company v. 
Hardee, ante, 56, 188 S. E., 628), an issue as follows was submitted to 
a jury: 

“Did the defendant retain and convert to his own use, in violation of 
the terms of his contract of consignment with the plaintiff, any property 
belonging to the plaintiff; and if so, in what amount?’ 

At the trial of said issue, the plaintiff offered in evidence the follow- 
ing: 

(a) The contract between the plaintiff and the defendant, a copy of 
which is attached to the original complaint filed in this action. 

(b) The report of the referee, containing his findings of fact and 
conclusions of law, as set out therein. 

(c) The judgment entered in the action at May Term, 1935, of the 
court. 

After it had offered the foregoing evidence and had rested its case, 
and before the defendant had offered evidence, the plaintiff moved the 
court to instruct the Jury peremptorily to answer the issue “Yes; $907.58, 
with interest from 27 September, 1934.” The motion was allowed. 

In accordance with the peremptory instruction, the jury answered the 
issue as directed by the court. In apt time, the defendant excepted to 
the peremptory instruction of the court to the jury. 

It was thereupon considered, ordered, and adjudged by the court “that 
the plaintiff recover of the defendant the sum of $907.58, with interest 
thereon from 27 September, 1934, and the costs of the action, to be taxed 
by the clerk of the court, and that execution therefor shall be issued by 
the clerk of the court, upon the application of the plaintiff, and that if 
the said execution shall be returned by the officer to whom it 1s issued, 
unsatisfied, then and in that event the plaintiff shall have execution 
against the person of the defendant for the amount of the judgment, in 
conformity with law, commanding the sheriff to take the person of the 
defendant into his possession and control, until the amount of judgment, 
with interest and costs, 1s paid, or until the defendant is discharged in 
conformity with the laws of North Carolina.” 

The defendant appealed to the Supreme Court, assigning errors in the 
trial and in the judgment. 


Hackler & Allen und EB. K. Bryan for plaintiff. 
S. H. Newberry for defendant. 
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Connor, J. At the trial of this action, the defendant did not object 
to the issue submitted by the court to the jury. His assignment of error 
on his appeal to this Court, with respect to the issue, is not supported by 
an exception appearing in the case on appeal, and for that reason cannot 
be considered on this appeal. See S. v. Bittings, 206 N. C., 798, 175 
S. E., 299, and cases cited in the opinion in that case by Stacy. C. J. 

An afhrmative answer to the issue was sufficient to support the judg- 
ment and the order contained therein that upon the return of an execu- 
tion on the judgment unsatisfied, an execution against the person of the 
defendant should be issued upon the application of the plaintiff for such 
execution. If the defendant retained and converted to his own use prop- 
erty which the plaintiff had delivered to him as its ageat, and tailed to 
account for such property in accordance with his contract with the plain- 
tiff, it is 2mmaterial whether or not he did so with intent to cheat and 
defraud the plaintiff. In such case, the defendant was guilty of a 
breach of trust, and plaintiff is entitled to an execution against his per- 
son on the judgment which plaintiff has recovered of the defendant in 
this action. C. S., 673. 

In Organ Co. v. Snyder, 147 N. C., 271, 61S. E., 51, it is said: “The 
fact that the defendant detains the property and refuses to deliver it to 
the plaintiff, who he admits is the true owner, is evidence of a breach of 
trust and of a wrongful and fraudulent conversion. In a civil action 
for the wrongful and fraudulent conversion of property by an agent the 
question of intent is not material. If such conversion took place, the 
plaintiff is entitled to his remedy. The intent does not enter into it. 
‘Good intentions, says Wr. Justice Burwell, ‘do not at all lessen the 
wrongfulness of a breach of trust; or, rather, the law will not allow one 
to say that he violated its plain precepts with good intentions.’ Boykin 
v. Maddrey, 114 N. C., 90; Fertilizer Co. v. Little, 118 N. C., 808; 
Gossler v. Wood, 120 N. C., 69; Doyle v. Bush, 171 N. C., 10.” See, 
also, Guano Co. v1. Southerland, 175 N. C., 228, 95 S. E., 364. 

There is no error in the judgment in the instant case, and the same 
must be afhrmed, unless there was error in the trial. 

The burden on the issue submitted to the jury was on the plaintiff. 
It was therefore error for the court to instruct the jury peremptorily 
and thereby direct an affirmative answer to the issue. In Phillips v. 
Giles, 175 N. C., 409, 95 S. E., 772, it is said: 

“Tt is a fixed principle in our system of procedure, both by statute and 
approved precedents, that a judge in charging a jury shall not give an 
opinion whether a fact is fully or sufficiently proven, ‘such matter being 
the true office and province of the jury,’ and it has been held with us in 
many well considered cases that the inhibition extends not only to the 
ultimate facts, but to all essential inferences of fact arising from the 
testimony and upon which the ultimate facts necessarily depend. This 


N.C.] SPRING TERM, 1937. 657 





FERTILIZER Co. U. HARDEE. 





principle, recognized by the Court in Bank v. Pugh, 8 N. C., 198, has 
been again and again approved in our cases. Forsyth v. Oil Mill, 167 
N.C., 179; S.v. R. RB. 149 N.C., 508-512; S. v. Daniels, 184 N.C., 671. 
In the Forsyth case, supra, the correct principle is stated by Brown, J., 
as follows: ‘The converse of the rule is true and for a stronger reason 
a verdict can never be directed in favor of a plaintiff when there 1s any 
evidence from which the jury may find contrary to the plaintiffs conten- 
tion, or when there is evidence that will justify an inference to the 
contrary of such contention.” 

For the error of the court in instructing the jury peremptorily to 
answer the issue in the affirmative, the defendant is entitled to a new 
trial. It 1s so ordered. 

New trial. 


Devin, J., concurs in the result, but is of opinion that appellant’s 
assignment of error as to the judgment should have been sustained upon 
the ground that the portion of the judgment which authorized execution 
against the person was predicated upon an issue which was not in accord 
with the language of the previous judgment in the cause requiring that 
the “issue of fraud arising on the pleadings be submitted to a jury.” 
The complaint alleged a fraudulent misappropriation and conversion of 
property, and in the decision of this case on a former appeal it was 
adjudged that the plaintiff was entitled to “trial by jury of the issue 
of fraud arising on the pleadings.” 

In Ledford v. Emerson, 148 N. C., 527, it was said: “The Constitu- 

tion provides ‘there shall be no imprisonment for debt in this State, 
except in cases of fraud.’ Art. I, sec. 16. This, we think, clearly means 
that there shall at least be no imprisonment to enforce the payment of a 
debt under final process, unless 1t has been adjudged, upon an allegation 
duly made in the complaint and a corresponding issue found by a jury, 
that there has been fraud. . . . There should be a separate and 
distinct issue submitted to the jury as to any fraud alleged. 
The constitutional right of trial by jury shields the defendant from 
arrest under an execution against his person, unless in actions of debt 
an issue of fraud has been found against him and a judgment entered 
in conformity therewith.” 

In Doyle v. Bush, 171 N. C., 10 (citing Ledford v. Emerson, supra), 
it was held that the refusal to submit the issue of fraudulent conversion 
was the denial of a substantial right, if the pleadings raised the issue, 

In Organ Co. v. Snyder, 147 N. C., 271, the issue was: “Did the 
defendant wrongfully and fraudulently convert to his own use property 
of plaintiff?’ The trial judge instructed the jury to answer the issue 
“No.” This Court, in awarding a new trial, said: “The plaintiff re- 
sorted to the ancillary proceedings of arrest and bail, and in order to 
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entitle him to execution against the person 1t was incumbent upon it to 
secure an aflirmative answer to the first issue.” 

In Guano Co, v. Southerland, 175 N. C., 228, the issue was: “Did the 
defendant knowingly and willfully misappropriate and misapply” the 
property of the plaintiff? In Boyhin v. Maddrey, 114 N. C., 90, the 
issue was: “Have the defendants embezzled and fraudulently appro- 
priated to thelr own use” property of plaintiffs ? 

While it has been held that in an action for fraudulent conversion 
the question of intent is not material when a breach of trust is established 
(Organ Co. vr. Snyder, 147 N. C., 271; Gossler v. Wood, 120 N. C., 69; 
and Fertilizer Co, v. Little, 118 N. C., 808), in the instant case, in the 
light of the fact that the allegation of fraudulent conversion in the com- 
plaint, denied in the answer, raised an issue of fraud which the court 
had adjudged should be submitted to the jury, in my opinion the judg- 
ment Improperly authorized the imprisonment of the defendant upon 
an afhrmative answer to the issue submitted, “Did the defendant retain 
and convert to his own use in violation of the terms of his contract of 
consignment with the plaintiff” property of plaintiff ? 

I am authorized to say that Mr. Justice CLarkson joins in this 
opinion. 





SARAH TF. CREECH vy. THE SOVEREIGN CAMP OF THE WOODMEN OF 
THE WORLD. 


(Filed 9 June, 1987.) 


1. Insurance § 37—Ordinarily defendant insurer is not entitled to nonsuit 
on ground of affirmative defenses. 


Where the evidence and admissions establish the issuance and delivery 
of the policy and the death of the insured, and that plaintiff is named 
beneficiary in the policy and that demand for payment had been made 
and refused, plaintiff makes out a prinia facie case, and the burden is on 
insurer to establish affirmative defenses relied on by it, and ordinarily its 
motion to nonsuit, based on such defenses, is properly denied. 


2. Evidence § 14—Whether physician should be compelled to disclose 
information concerning patient lies in sound discretion of trial court. 


Whether a physician should be compelled to disclose information ac- 
quired by him in his treatment of his patient rests in the sound discre- 
tion of the trial court upon its determination of whether such testimony 
is necessary for the administration of justice, C. S., 1798, and in this 
aetion to recover on a policy of insurance the trial court’s refusal to 
require a physician to testify as to his treatment of insured within five 
years prior to the application for the policy upon the court’s finding from 
the evidence that insured died from pneumonia contracted after the 
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issuance of the policy, is held not prejudicial error, especially in view of 
the fact that the physician’s sworn proof of death was admitted in 
evidence. 

3. Evidence § 22— 

Insurer’s witnesses testified that insured was an habitual drunkard, 
but on cross-examination were permitted to testify that insured’s general 
character was good. Held: Under the facts of this case the admission of 
the character evidence, if error, was not prejudicial. 

4, Appeal and Error § 46— 

Where the rights of the parties are determined by the answers to 
several of the issues, assignments of error relating to another issue need 
not be considered on appeal. 


Connor, J., concurring. 


AppraL by defendant from Barnhill, J., at Special September Term, 
1936, of CotumBes. No error. 

This is an action brought by plaintiff against defendant to recover 
on a policy of insurance (10-year term insurance certificate), issued in 
favor of plaintiff beneficiary by defendant on the life of plaintifft’s hus- 
band, Onzie Creech. The policy of insurance (beneficiary’s certificate ) 
was taken out on 6 March, 1935, and delivered 15 April, 1935. Onzie 
Creech died on 6 December, 1935, of lobar pneumonia. The premium 
was paid on the policy and defendant attempted a refund of same by 
sending plaintiff $28.54 after Onzie Creech’s death, which was never 
accepted, The defendant denied liabilitv on the ground of false and 
fraudulent representations of a material character set out in the applica- 
tion for the pohey of insurance, which induced defendant to issue same. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Had the deceased, Onzie Creech, prior to 5 March, 1985, used 
liquors to excess? Ans.: ‘No.’ 

“2. Had the deceased, Onzie Creech, within five years prior to 
5 March, 1935, suffered any mental or bodily disease or infirmity? 
Sst NO! 

“3. Had the deceased, Onzie Creech, within five years prior to 5 
March, 1935, consulted or been attended by a physician for any discase 
or Injury or undergone any surgical operation? Ans.: ‘No.’ 

“4, Jlad the deceased, within ten years prior to 5 March, 1935, had 
any disease or injury? Ans.: ‘No.’ 

“5. Did the insured, Onzie Creech, procure the issuance of the policy 
of insurance upon his hfe sued on in this action by false and fraudulent 
statements, as alleged in the answer? Ans.t oo... 

“6. Is the defendant indebted to the plaintiff, and if so, in what 
amount? Ans.: ‘$2,500, with interest.’ ” 
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The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones will be considered in the opinion. 


Lyon & Lyon for plaintiff. 
Powell & Lewis for defendant. 


CrarKson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence, the defendant in the court below made motions for Judg- 
ment as in case of nonsuit. C.8., 567. The court below overruled these 
motions, and in this we can see no error. 

The plaintiff introduced the policy (beneficiary certificate) on the life 
of Onzie Creech, dated 6 March, 1935. The admissions of the defendant 
were that Onzie Creech died 6 December, 1935; that plaintiff was named 
as beneficiary in the beneficiary certificate; the issuance and delivery of 
the beneficiary certificate; the filing of proof; and that plaintiff had 
made demand on the defendant for $2,500, amount of the insurance, and 
payment refused by defendant. The plaintiff then rested. 

In Lyons v. Knights of Pythias, 172 N. C., 408 (410), it is said: 
“On proof of the death of the member, presentation of the policy by the 
beneficiary and denial of any liability by the company, a prima facie 
right of recovery is established, and defendant, claiming to be relieved 
by reason of nonpayment of dues or other like default, has the burden 
of proof in reference to such defenses. Harris v. Junior Order, etc., 
168 N. C., 357; Walkie v. National Council, 147 N. C., 687; Doggett 
v. Golden Cross, 126 N. C., pp. 477-480.” Blackman v. W. O. W., 184 
N.C., 75; Green v. Casualty Co., 208 N. C., 767 (778). 

The defendant set up as a defense to the action the following provi- 
sions in the policy: “For the purpose of securing the beneficiary certifi- 
cate herein applied for, I hereby warrant that I have not been sick, 
except as stated herein; that I am now in sound bodily health; that I 
have no injury or disease that will tend to shorten my life; that I am 
not addicted to the use of intoxicating liquors, opium, or other injurious 
drugs or substances.” 

The answers by Onzie Creech to the material questions were as 
follows: 

“1. Have you ever used liquors to excess or taken treatment for liquor 
habit, or have you ever used any form of opium, morphine, cocaine, or 
other narcotics? Ans.: ‘No.’ 

“2, Have you, within the past five years, suffered any mental or bodily 
disease or infirmity? Ans.: ‘No.’ 

“3. Have you, within the past five years, consulted or been attended 
by a physician for any disease or injury, or undergone any surgical 
operation? <Ans.: ‘No,’ 
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“4, Have you had, in the last ten years, any disease or injury other 
than those above mentioned? Ans.: ‘No.’” 

We need not consider the fifth issue: ‘Did the insured, Onzie Creech, 
procure the issuance of the policy of insurance upon his life sued on in 
this action by false and fraudulent statements, as alleged in the answer ?” 
The jury answered ‘‘No” to all the first four issues, and automatically 
the sixth issue was answered “$2,500, and interest.” 

Upon a careful review of the charge of the court below, we see no 
prejudicial error on the four issues answered in favor of plaintiff. 

In the application of Onzie Creech for certificate of membership 1s 
the following: “And further waive for myself and beneficiaries the 
privileges and benefits of any and all laws which are now in force or 
may hereafter be enacted in regard to disqualifying any physician or 
nurse from testifying concerning any information obtained by him or 
her in a professional capacity; and I expressly authorize such physician 
or nurse to make such disclosure.” 

In the record is the following: Dr. R. C. Sadler, a witness for de- 
fendant, was asked: ‘Q. Have you treated him for any disease or 
infirmity within the past five years? Q. Did he have any physical dis- 
ease? (By the court:) What you knew about him, I take it, you dis- 
covered as a physician? Ans.: That is true.” The defendant moved, 
under section 1798, in order to make the testimony of witness competent. 
The court, in the exercise of its discretion, refused to grant the motion, 
after the witness stated that he discovered what he knew about the 
deceased in the capacity of a physician. (Witness recalled.) ‘Q. Do 
you recall whether you have treated him for any disease within the past 
five years? <Ans.: I treated him, yes.’ The defendant moves, under 
section 1798, C. S., in order to make the testimony of the witness com- 
petent. The court, in the exercise of its discretion, refused to grant the 
motion; 1t being made to appear to the court from the evidence so far 
that the deceased died from pneumonia contracted from a cold, and no 
evidence being offered to the contrary.” To all the above questions the 
plaintiff objected, which was sustained by the court below for the rea- 
sons given. In this we can see no error. C. 8., 1798, supra, is as 
follows: “No person, duly authorized to practice physic or surgery, shall 
be required to disclose any information which he may have acquired in 
attending a patient in a professional character, and which information 
was necessary to enable him to prescribe for such patient as a physician, 
or to do any act for him as a surgeon: Provided, that the presiding 
judge of a Superior Court may compel such disclosure, if in his opinion 
the same is necessary to a proper administration of justice.” 

Before a physician may testify to matters arising in his confidential 
relationship with his patient, our statute requires that the trial judge 
find that in his opinion such testimony is “necessary to a proper admin- 
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istration of justice,’ and in the absence of such finding appearing of 
record on appeal, it is reversible error for the trial judge, upon defend- 
ant’s exception, to admit testimony of the insured’s physician tending 
to show that the insured in his application for life insurance had made 
misstatements of material facts that would avoid the insurer’s liability 
in his suit to cancel the policy issued thereon. Jfetropolitan Life Ins. 
Co. v. Boddie, 194 N. C., 199; S. vo. Wade, 197 N. C., 571. 

In Smith v. Lumber Co., 147 N. C., 62, after citing the statute above 
set forth, [foke, J., at p. 64, says: “It is the accepted construction of 
this statute that it extends, not only to information orally communicated 
by the patient, but to knowledge obtained by the physician or surgeon 
through his own observation or examination while attending the patient 
in a professional capacity, and which was necessary to enable him to 
preseribe. Gartside v. Ins. Co., 76 Mo., 446; Dilleber v. Ins. Co., 69 
N, Y., 256. And it is further held, uniformly, so far as we have exam- 
ined, that the privilege established is for the benefit of tae paticnt alone, 
and that same may be insisted on or waived by him in his discretion, 
subject to the limitations provided by the statute itself: ‘(1) That the 
matter is placed entirely in the control of the presiding judge, who may 
always direct an answer, when in his opinion same is necessary to a 
proper administration of justice. (2) That the privilege only extends 
to information acquired while attending as physician in a professional 
capacity, and which information is necessary to enable im to prescribe 
for such patient as a physician.’ Wigmore, Vol. XIV, see. 2286c.” 

It seems that this matter, under the proviso in the statute and the 
above decision, was subject to the control of the court in its sound disere- 
tion. 8. v. dartin, 182 N. C., 846; see Fuller v. Knights of Pythias, 
129 N. C., 318. We think the proviso of the statute should not be 
nullified. 

We cannot see how defendant was prejudiced by the exclusion of the 
evidence of this physician. The same physician furnished the proof of 
death to defendant, and under oath answered, among other questions, 
the following: 

“1, What was the cause of death? Lobar pneumonia. Duration, 7 
days. 

“2. Was it complicated with any other disease, acute or chronic! If 
so, what? Yes, asthma. Duration? 

“3. What was the remote cause of death? If from disease, give pre- 
disposing cause, date of first appearance of its symptoms, and history 
of same? Lobar pneumonia. 

“4, Was there any special cause, direct or imdirect, for his death in 
the habits, occupation, or residence of the deceased? Exposed himself 
hunting. 
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“5. Did the deceased use aleohohe beverages? If so, to what extent 
did their use cause or contribute to his fatal illness? Yes, probably not. 

“6. Have you any knowledge or have you ever heard that deceased 
suffered from any other disease prior to his last illness? If so, state 
the time and nature of same? No.” 

In fact, D. M. Thompson, district organizer for defendant, a witness 
for defendant, on cross-examination, stated: “As far as I knew at that 
time, or had reason to know, he was a man of perfectly sound, good 
health. It was astonishing to me that this claim was not paid when he 
died. J had seen Onzie Creech off and on for 15 or 20 years before this 
application was taken. . . . IT was surprised when I heard the claim 
had been turned down, like I would for any other man that I would 
write.” 

The first issue was: “Had the deceased, Onzie Creech, prior to 
5 March, 1935, used hquors to excess?’ The defendant introduced cer- 
tain witnesses tending to show that Onzie Creech was an habitual drunk- 
ard, and on cross-examination they testified that his general character 
was good. “He was a good, hard-working man.” We do not think the 
question of character, if error, was reversible error, under the facts and 
circumstances of this case. The answers to the first four issues sustain 
the verdict, and it is unnecessary to consider the contentions made pro 
and con on the fifth issue. The court below told the jury that if the 
first four issues were decided in favor of plaintiff, they need not consider 
the fifth. 

On the whole record, we find no prejudicial or reversible error. 

No error. 


Connor, J. I coneur in the decision of the Court in this appeal that 
there was no error in the trial of this action in the Superior Court. 

Upon objection by the plaintiff to testimony of a physician, who was 
offered as a witness by the defendant, as to matters within his knowledge 
which he knew by reason of his relation to the insured as his physician, 
the defendant moved the court to overrule the objection and admit the 
testimony as evidence in its behalf, in its discretion, C. 8., 1798. The 
motion was denied, and the testimony excluded by the court, in its dis- 
erction. For that reason the ruling of the trial court is not reviewable 
by this Court. 

The defendant did not rely upon the waiver of such objection, con- 
tained in the appheation of the insured for the certificate of insurance, 
on which the plaintiff has sued in this action. The question as to the 
effect of the waiver upon the statute is not presented or decided on this 
appeal. There was no ruling by the trial court upon this question. 
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R. D. DOUGLAS, GuarpIAn oF LUCY B. SPENCER, v. JOHN A. BUCHANAN, 
W. C. LOCKHART, INDIVIDUALLY AND AS TRUSTEE, JAMES MASON, JR., 
DOLIAN HARRIS, TrustTEet, anp MASSACHUSETTS MUTUAL LIFE 
INSURANCE COMPANY. 


(Filed 9 June, 1937.) 


1. Bill of Discovery § 1— 

C. S., 900, 901, providing a substitute for the old bill of discovery, are 

remedial statutes and should be liberally construed. 
2. Bill of Discovery § 3— 

Where the pleadings have been filed, an adverse party may be exam- 
ined under C. 8., 900, 901, as a matter of right without leave of court, 
and in such instance the filing of an affidavit is unnecessary. 

8. Bill of Discovery § 5— 

Where an examination of an adverse party is founded on the pleadings, 
the pleadings determine the scope of the examination, and it is error to 
limit the scope of the examination further. 

4, Appeal and Error § 2— 

An appeal from an order for the examination of an adv erse party is 

premature and ordinarily will be dismissed. 


AprEAL by plaintiff and defendants Buchanan and Mason from 
Parker, J., at Spring Term, 1937, of Duruam. Errcr on plaintiff’s 
appeal; affirmed on defendants’ spe 

This is an action instituted by plaintiff against defendants to set aside 
certain conveyances made by plaintiff and alleging fraud. These allega- 
tions were denied by defendants, except Dolian Harris, trustee, admits 
and denies certain allegations, and as to other allegations says ‘“‘is 
without sufficient information to form a belief as to the truth.” 

The following judgment was rendered in the court below: 

“This cause coming on to be heard, and being heard before the under- 
signed judge regularly holding the courts for the Spring Term, 1937, in 
the Tenth Judicial District, upon the appeal of the defendants John A. 
Buchanan, W. S. Lockhart, and James Mason, Jr., from the appoint- 
ment by the clerk of the Superior Court of Durham County of James R. 
Patton, Jr., as commissioner, before whom the defendants, to be exam- 
ined, were directed to appear and testify; 

“Tt having been made to appear to the court, the court finds as facts 
that after the complaint and answers in this cause were filed, the clerk 
of the Superior Court of Durham County, at the request of plaintiff, 
on ‘21 January, 1937, appointed James R. Patton, Jr., Esq., commis- 
sioner before whom the plaintiff might examine said defendants, as 
adverse parties; that on 29 January, 1937, the plaintiff caused to be 
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duly served upon each of said defendants a written notice that he would 
examine said defendants at 10:30 a.m., 10 February, 1937, before said 
James R. Patton, Jr., at the county courthouse in Durham, together 
with a subpena for each of said defendants issued by the clerk of the 
Superior Court of Durham County, requiring them to be present at said 
time and place for said purpose; that the plaintiff, likewise on 29 Janu- 
ary, 1937, caused to be served on C. W, Hall, trustee, and the Massachu- 
setts Mutual Life Insurance Company, the other defendants herein, a 
notice that their codefendants would be so examined as adverse parties 
at said time and place; that on 5 February, 1937, the defendants John A. 
Buchanan, W. S. Lockhart, individually and as trustee, and James 
Mason, Jr., filed in the office of the clerk of the Superior Court of 
Durham County their notice of appeal from the appointment of said 
commissioner. 

“Tt having been made to appear, and the court finding as a fact, that 
Dolian Harris, trustee, did not appeal from the order of the clerk 
appointing said commissioner to hold said examination of parties; and 
that the defendant W. 8S. Lockhart did in open court before the under- 
signed judge withdraw his objection to being examined, and consented to 
such examination in so far as the said W. S. Lockhart is concerned; and 
it further appearing to the court that no privilege is sought to examine 
C, W. Hall, trustee, or the Massachusetts Mutual Life Insurance Com- 
pany. 

“And it further appearing to the court that Lucy B. Spencer, who 
appears in this action through her guardian, R. D. Douglas, has been 
duly and legally declared to be incompetent by a court of competent 
jurisdiction, and the court has considered the complaint of the plaintiff 
and the various answers of the appealing defendants as affidavits, and 
the court, upon the consideration of the pleadings of the parties, is of 
the opinion that the plaintiff is entitled to examine the appealing de- 
fendants within the scope hereinafter limited, the court 1s of opinion and 
finds as a fact that by reason of the incompetency of Lucy B. Spencer 
the examination of the appealing defendants is necessary under the 
pleadings considered by the court as affidavits. The court 1s therefore 
of the opinion that the plaintiff has a right to examine said defendants 
as adverse parties; that said commission to James R. Patton, Jr., was 
properly issued by the clerk, and that the appeal of said defendants 1s 
premature. 

“It 1s now therefore ordered, adjudged, and decreed that the appeal 
of the defendants John A. Buchanan, W. S. Lockhart, individually and 
as trustee, and James Mason, Jr., from the appointment by the clerk of 
the Superior Court of Durham County of James R. Patton, Jr., as 
commissioner, to take the evidence of the defendants, be and the same is 
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hereby dismissed; and it is further ordered, adjudged, and decreed by 
the court in its diseretion upon the facts found by it upon the pleadings 
offered by the plaintiff and used as afhdavits that the said defendants 
sought to be examined by the plaintiff, to wit: Joho .\. Buchanan, 
James Mason, Jr, W. S. Lockhart, and Doltan Harris, shall appear 
before James R. Patton, Jr., in the city of Durham, on 5 April, 1937, 
at 10 a.m., in James R. Patton’s office in Durlam, N. C., there to sub- 
mit to examination by the plaintiff. It is, however, ordered, adjudged, 
and deereed that the examination of the defendants Joan A. Buehanen 
and James Mason, Jx., shall be limited to those matters and things rele- 
vant and material to the inducements and representations made by the 
said defendants to the plaintiff, her children and her agents, which 
allegedly induced the execution of the mortgages, notes, deeds of trust, 
and deeds referred to in the pleadings, and to those matters and things 
relevant and material to the amounts actually paid to plaintiff by reason 
of the execution of said mortgages, notes. deeds of trust, and deeds, 
described in the pleadings, and as to a relevant and material examina- 
tion of said defendants as to whether or not they were acting solely for 
themselves, or as ageuts, servants, and emplovees of others.” 

Lo the foregoing Judgment the plaintiff, in apt time, excepted, assigned 
error, and appealed to the Supreme Court. To the foregoing findings 
of fact, conclusions of law, and to the signing of the foregoing judgment 
the defendants Johu uA. Buchanan and James Masor, Jr., excepted, 
assigned error, and appealed to the Supreme Court. 


Robert Moseley and Hines & Boren for plaintiff. 
Bryant & Jones, Allston Stubbs, S.C. Brawley, Jr, ond WS. Lock- 
hart for defendants John A, Buchanan and James Mason, Jr. 


CrarKson, J. 1. Contention of the defendants: ‘The defendants 
contend that the plaintiff has no right to examine the appealing defend- 
ants without first filng a sufficient affidavit and securing an order 
therefor.” 

2. Contention of the plaintiff: “The plaintiff admits that if the pur- 
pose of the proposed examination were to secure information in order 
to enable hin to prepare lis complaint, the position of the defendants 
would be correct; but contends that when, as in this case, all the plead- 
ings have been filed and the purpose of the examination is to secure 
information for the trial, no such aflidavit or order is necessary, and 
that the plaintiff may examine the defendants as a matter of right. The 
plaintiff contends, therefore, that so much of Judge Parker’s judgment 
is correct as held ‘that the plaintiff has a right to examine said defend- 
ants as adverse parties’; ‘that the appeal of said defendants is prema- 
ture, . . . and the appeal be and the same is hereby dismissed,’ but 
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that the judge erred in limiting the scope of the examination as sct out 
in the latter part of the last paragraph of the judgment.” 

N.C. Code, 1935 (Michie), sec. 900, 1s as follows: “A party to an 
action may be examined as a witness at the iustance ot any adverse 
party, and for that purpose may be compelled, in the same manner and 
subject to the same rules of examination as any other witness, to testify, 
either at the trial or conditionally or upon commission. Where a corpo- 
ration is a party to the action, this examination may be nade of any of 
its officers or agents.” 

Section UL: “The examination, instead of being had at the trial, es 
provided mn the preecding section, may be had at any time betore the 
trial, at the opinien of the party claiming it, before a judge, couimis- 
sioner duly appointed to take depositions, or clerk of the court, on a 
previous notice to the party to be examined, and any other adverse party, 
of at least five days, unless for good cause shown the judge or court 
orders otherwise.” 

These seetions are a substitute for a bill of discovery, are remedial, 
and should be liberally construed.  .tbbilt e. Gregory, 196 N.C. oY. 

Ii Wid tc Wari Ne: Ne Oy 25 te face, Ne pe esse were ite 
plaintaif having filed his verified complaint, moved in the cause for an 
order to examine defendant before the elerk prior to trial under Revisal, 
sees, 905, 966 (C. S., 900, 901). The clerk made the order and the 
defendant moved to vacate the same. The motion was denied, and 
defendant appealed to the Superior Court, lis honor, Judge Bound, 
athrimed the order of the elerk, October Term, 1917, and defendant 
appealed.” In the opmuion (same page), 1t 1s said: “Where no com- 
plaint has been filed and the purpose of the examination is to ald in 
preparing the complaint, the mover must show by afhdavit such facts 
as will cutitle him to the order. In this case the complaint has been 
tiled aud sets out a cause of action against defendant. The plamtitt 
then Las a right under the statute to examine the defendant. No ieave 
of court Is necessary, as was the case under the old bill of discovery. 
That requirement is omitted from our statute. Vann eo. Lawrence, iil 
N.C. B40... (Cp. 259). A motion was made to dismiss this 
appeal on the ground that it is premature. There are decisions of this 
Court holding that a party cannot appeal trom an order to appear 
before the elerk to be examined under oath conecrning the matters set 
out in the pleadings. Pender vy Maullelt, 122 N.C, 1638; Lfolt cv. Ware- 
pase ty VION CS S08 TF is deren), TIN Co 32." 

In dohnson vy Mills Co., 196 N. C., 938 (94), speaking to the subject, 
it is said: “When no pleadings have been filed, the plaintiff, by proper 
and suticient affidavit, may apply to the court for an order of examuna- 
tion... Seley a AMaliers 160 Ney 18) 1200 hy 025 ields ay Cole 
Wei: VON 6 Tg 18 0 ij, 1005-0 esson a Bank, 190 NN. Ci 184, 
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129 S. E., 408. And when a proper order for such examination has 
been duly made, an appeal therefrom to the Supreme Court 1s prema- 
ture and will be dismissed. Ward v. Martin, 175 N. C., 287, 95 8S. E., 
621; Monroe v. Holder, 182 N.C., 79,108 8. E., 359; Abbitt v. Gregory, 
ante, 9.” 

In Bell v. Bank, 196 N. C., 238, the facts are different and the case 
distinguishable from the present one. We think there was error in 
limiting the examination of John A. Buchanan and James Mason, Jr.— 
the examination is founded on the pleadings, which is broader in scope. 

On account of the importance of this case, we consider it on its merits, 
but the practice 1s to dismiss as premature. 

On the plaintiff’s appeal there 1s error. 

On the defendants’ appeal, affirmed. 





INDEPENDENT OIL COMPANY, INC., a Corporation, v. THE BROAD- 
FOOT IRON WORKS, INC, 


(Filed 9 June, 1987.) 
1. Trial § 22— 

On motion to nonsuit all the evidence favorable to plaintiff is to be 
considered in the light most favorable to it, and it is entitled to every 
reasonable intendment thereon and every reasonable inference therefrom. 
C. S., 567. 

2. Bailment § 3—Proof of delivery of property to bailee for hire and his 
failure to return same makes out prima facie case. 

Where plaintiff shows delivery of property for repair and defendant’s 
failure to return same as agreed in good condition he makes out a prima 
facie case sufficient to take the case to the jury, although the burden of 
proving negligence is on him, and the evidence in support of plaintiff’s 
allegations of negligence in that defendant attempted to repair plaintiff’s 
gasoline tank truck without taking proper precautions against an explo- 
sion is held sufficient to overrule defendant’s motion to nonsuit, although 
defendant’s evidence sharply contradicted plaintiff’s evidence on the issue. 


APPEAL by plaintiff from Sinclair, J., at February Term, 1937, of 
DvurHaM. Reversed. 

The complaint of plaintiff is as follows: 

“The plaintiff, complaining of the defendant, alleges: 

“1, That the Independent Oil Company, a corporatior, organized and 
existing under the laws of the State of North Carolina, with its home 
office in the city of Durham, N. C., is engaged in the gasoline and oil 
business. 
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“2. That the Broadfoot Iron Works, Inc., a corporation organized and 
existing under the laws of the State of North Carolina, with its home 
office at the foot of Church Street, in Wilmington, N. C., is engaged in 
the construction and repair of machinery, and particularly in motor 
trucks and motor vehicles. 

“3, That the plaintiff was on 9 July, 1936, at the times complained 
of the owner and in possession of a Butler Trailow gasoline tank, and 
on said date delivered it to defendant for the purpose of having said 
minor repair done thereon. 

“4 That on 9 July, 1986, the defendant corporation accepted the 
Butler Trailow tank delivered to it by the plaintitf, and agreed to repair 
the same, which consisted of welding a small leak in the bottom of said 
tank, for which the defendant would have charged about $25.00, and 
agreed to redeliver said tank repaired in the manner aforesaid to the 
plaintiff on the morning of 10 July, 1936, in as good condition as when 
turned over to it by the plaintiff. 

“5. That the defendant held itself out as being prepared to repair 
tanks in that manner, and as having proper equipment and knowledge 
for so doing. Plaintiff delivered the tank into the possession and con- 
trol of the defendant for the purpose of enabling the defendant to per- 
form said work, as it had agreed to do, and it further agreed that it 
would do the said repair work and return it to the plaintiff at seven 
o’clock on the morning of 10 July, 1936. 

“6, That the said tank was used for the purpose of transporting gaso- 
line, a fact well known to the defendant. 

“7. That while the tank was in possession and contro] of the defend- 
ant for the purpose of having repairs made thereon, the defendant, 
through its agents and employees, neghgently and carelessly damaged 
and destroyed the said tank, and when the plaintiff sent for the tank 
on the morning of 10 July, 1936, it was found to be destroyed and in a 
useless and worthless condition. 

“8. That the said tank cost the plaintiff $2,315 f.o.b, Kansas City, 
Missouri, and the freight on same was about $200, or a total cost to 
plaintiff of $2,515. 

“9. That the tank was bought in October, 1935; that it was kept in 
good condition, and worth practically as much on 9 July, 1936, when 
delivered to the defendant, as when purchased by the plaintiff in 1935, 
except for the minor defects which were to be repaired; that the parts 
that can be salvaged are probably worth about $500. 

“10. That plaintiff’s damage through the negligence and carclessness 
of the defendant, and its servants and employees, is $2,015. 

“11. That plaintiff has made demand upon defendant that it pay the 
amount of damages in the sum of $2,015, but defendant declines and 
refuses to do so. 
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“12, That the plaintiff, Independent Oil Company, Ine., has been 
endamaged in the destruction of its Butler Trailow tank through the 
defendant’s negligence in permitting it to be destroyed while in its 
possession and control for the purpose of repairing same, for which 
repair work the plaintiff was to pay the defendant; that the defendant 
is indebted to the plaintiff in a sum equal to the value of the tank and 
the cost of transportation, or $2,515, less the salvage, or a net amount 
of $2,015, which plaintiff has demanded of the defendant and the defend- 
ant has refused to pay. 

“13. That the defendant negligently failed to remove the gasoline 
and gasoline fumes from the tank prior to undertaking to weld the 
leak or negligently failed to isolate the spot which was being welded by 
grounding its current, or both, and by thus neghgently failing to pre- 
pare the tank for repair, and to negligently perform the work by prop- 
erly grounding its current, it caused the fumes to ignite and thereby the 
explosion which destroyed the tank; that the defendant failed to exercise 
that care for the protection of the plaintiff's property required of it as 
a bailee, and through its own negligence destroyed plaintiff’s property, 
and failed to return same in good condition as it agreed to do, all to 
plaintifl’s great damage, to wit, in the sum of $2,015. 

“Wherefore plaintiff Independent Oil Company, Inc., prays for judg- 
ment against defendant, the Broadfoot [ron Works, Inc., in the sum of 
two thousand fifteen ($2,015) dollars, and the costs of the action, and 
for such other and further relief as the plaintiff may be entitled to. 
R. O. Everett, Attorney for plaintiff.” 

The defendant denied the material allegations of the complaint, and, 
among other things, alleged: “That upon testing said tank on the morn- 
ing ot 10 July, 1936, for gasoline fumes and finding none present in the 
middle compartment which was to be welded, and relying upon the 
assurance and instruction of the plaintiff that the gasoline from said 
auxiliary tank had been rendered harmless by reason of its isolation, this 
defendant proceeded to attempt to weld the crack underneath the center 
compartment of said tank, and within about two minutes after applying 
said electric are for the purpose of welding said crack, and just before 
the welding of said crack was completed, an explosion occurred, caused 
by the gasoline fumes from said auxiliary compartment, which explosion 
caused such damage to said tank as it suffered. That such damage as 
the plaintiff suffered because of the damage to said tank was caused by 
the acts of the plaintiff in instructing this defendant to proceed to make 
said repairs to said tank without removing said gasoline from said 
auxiliary tank, and was in no way due to any act of negligence or care- 
lessness on the part of this defendant; that this defendant relied upon 
the assurance of said plaintiff that said repairs could be safely made. 
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“Wherefore this defendant prays judgment that this cause be dis- 
missed as to it, and that it go without day, and that it recover of the 
plaintiff its costs incurred herein, to be taxed by the court.” 

The plaintiff replied to the answer, denied the above allegations, and 
reiterated its contention in detail as to the defendant’s negligence. 

At the close of plaintiff’s evidence and at the close of all the evidence 
the defendant made motions in the court below for judgment as m case 
of nonsuit. C. S., 567. The court below sustained the motions and 
rendered judgment for defendant. Plaintiff exeepted, assigned error, 
and appealed to the Supreme Court. 


Mel. J. Thompson and R. O, Everett for plaintiff. 
Carr, James & LeGrand for defendant, 


Crarxson, J. We think there was error in the court below sustaining 
the motions for judgment as in case of nousuit made by defendant. 
C. S., 567. 

The evidence which makes for plaintiff’s claim, or tends to support rts 
cause of action, is to be taken in its most favorable light for the plaintiff, 
and it is entitled to the benefit of every reasonable intendment upon the 
evidence, and every reasonable inference to be drawn therefrom. 

The evidence introduced by plaintiff was plenary to establish the alle- 
gations in plaintiff’s complaint and reply to defendant’s answer. We 
will not recite the evidence, as the case goes back for trial. 

The plaintiff, among other things, alleged: “That the defendant failed 
to exercise that care for the protection of the plaintiff’s property re- 
quired of it as a bailee, and through its own neghgence destroyed plain- 
tiff’s property, and failed to return same in good condition as it agreed 
to do, all to plaintiff’s great damage, to wit, in the sum of $2,015.” 

In Beck v. Wilkins, 179 N. C., 281 (232), it is said: “The burden of 
proving negligence was on the plaintiff, and this burden does not shift, 
but when it was shown, or admitted, that the machine was not returned 
by reason of its being destroyed, or stolen, or that it was returned in 
injured condition, it was the duty of the defendant ‘to go forward’ with 
proof to show that it had used proper care in the bailment. Therefore, 
it was error for the court to withdraw the case from the Jury, and thus 
to hold, as a matter of law, that the defendant had exercised proper 
care.” 

In /futchins v. Taylor-Buick Co., 198 N.C., 777 (778), we find: “The 
appeal presents the single question as to whether the facts of the instant 
case bring it within the principle announced in Bech v. Wilkins, 179 
N. C., 231, 102 S. E., 313, or the rule applied in Aforgan v. Bank, 190 
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N. C., 209, 129 S. E., 585. We think the case is controlled by the deci- 
sions in Beck v. Wilkins, supra, and Hanes v. Shapirc, 168 N. C., 24, 
845. E., 33. The relation of plaintiff and defendant was that of bailor 
and bailee. Ordinarily, the hability of a bailee for the safe return of 
the thing bailed is made to depend upon the presence or absence of negli- 
gence. In proving this, the bailor has the laboring oar, but it has been 
held in a number of cases that a prima facie showing of negligence is 
made out when it is established that the bailee received the property in 
good condition and failed to return it, or returned it in a damaged con- 
dition. Yvrustees v. Banking Co., 182 N. C., 298, at page 305, 109 
S. E., 6. In the absence of some fatal admission or confession, as 
against a demurrer to the evidence, on motion to nonsuit, a prima facie 
showing carries the case to the Jury. Jeffrey v. Mfg. Co., 197 N. C., 724, 
150 8. E., 503; Speas v. Bank, 188 N. C., 524, 125 8. E., 398.” Swain 
v. Motor Co., 207 N. C., 755 (758). 

For the reasons given, the judgment of the court below is 

Reversed. 





STATE vy. T. H. McDONALD. 
(Filed 9 June, 1987.) 


4. Automobiles §§ 14, 3i—-Evidence held to show compliance with statute 
in parking on highway and failed to show culpable negligence. 


The evidence, without contradiction, tended to show that defendant, 
driving a cab with trailer heavily loaded with lumber, had a blowout in 
one of the tires, drove thirty feet and stopped the truck as far to the 
right as he could with safety because of soft, wet shoulders and a fill 
about 2 feet from the paved surface, leaving the truck extending over 
the paved surface 3 or 4 feet and a clear passage to the left of the truck 
of 14 or 15 feet, that he turned on the lights on the cab and trailer as 
required by statute, and went to the nearest town to phone his employer 
for aid, that the employer was unable to help him at that time, and that 
defendant then spent the night at a filling station, that during the night 
when the lights on the truck and trailer were not burning a car struck the 
lumber protruding from the trailer, resulting in the death of a passenger 
in the car, and that defendant, upon hearing of the accident the next 
morning, went immediately to the scene and found that the lights on the 
cab and trailer which he had left burning had gone out. Held: The 
evidence shows that defendant parked the truck in compliance with the 
statute, N. C. Code, 2621 (66), (94), and fails to show culpable negligence 
on the part of defendant, and his motion to nonsuit in a prosecution for 
homicide should have been granted. 
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2. Criminal Law § 83— 
Where it is determined on appeal that the evidence of defendant’s guilt 
is insufficient to be submitted to the jury, the case will be remanded in 
order that judgment may be entered as required by C. 8S., 4648. 


CLARKSON, J., dissents. 


AppEAL by defendant from Parker, J., at February Term, 1937, of 
GRANVILLE. Reversed. 

The defendant in this action was tried on an indictment for man- 
slaughter. 

It is alleged in the indictment that “T. H. McDonald, late of Granville 
County, on 14 December, .A.D. 1986, with force and arms, unlawfully, 
willfully, and feloniously did kill and slay one William Odell Price, 
against the form of the statute in such case made and provided, and 
against the peace and dignity of the State.” 

There was a verdict of guilty, From judgment that he be confined in 
the State’s Prison for a term of not less than eighteen months or more 
than two years, the defendant appealed to the Supreme Court, assigning 
as error the refusal of the trial court to allow his motion, at the close of 
all the evidence, for judgment as of nonsuit. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
B.S. Royster, Jr., for defendant. 


Connor, J. The facts as shown by all the evidence at the trial of 
this action are as follows: 

Between 3:30 and 4 o’clock on the morning of 14 December, 1936, 
S. L. Price and William Odell Price, both residents of Blackstone, in 
the State of Virginia, were riding in an automobile on a paved highway 
in Granville County, in the State of North Carolina. They had passed 
through the city of Oxford, N. C., and were traveling in the direction 
of the town of Creedmoor, N. C. 8. L. Price was driving the auto- 
mobile; William Odell Price was sitting on the front seat beside the 
driver. It was dark. The lights on the automobile were burning and 
were 11 good condition. They were traveling at a speed of about 40 
miles per hour, and were engaged in conversation with each other. 

When they were about a mile from the town of Creedmoor, the driver, 
S. L. Price, suddenly discovered a truck, loaded with lumber, standing 
or parked on the highway, on his right side. The truck was headed in 
the direction of the town of Creedmoor, and extended three or four feet 
on the paved surface of the highway, which was eighteen feet wide. 
There were shoulders on each side of the paved surface. There were no 
lights on the truck. As soon as he discovered the truck ahead of him, 
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the driver of the automobile put on his brakes and reduced his speed. 
Ife turned to his left and saw an automobile approaching him on the 
lnghway from the opposite direction. The Jumber on the truck extended 
fron the rear about eight feet. .As the automobile passed the truck, the 
hunber struek the windshield, and shattered the glass. William Odell 
Price was struck on his head by the lumber and was fatally injured by 
the impact. ITe died almost immediately as the result cf his injuries, 

The defendant T. IL, MeDonald is about 21 years of age. Ils home 
is in the State of Georgia, but for the past two vears he had resided at 
Wood, in Franklin County, North Carolina. During the month of 
December, 1936, he was employed by Mr. Green as a truek driver. Pur- 
suant to mstruetions of his emplover, he left the city of Henderson, 
N.C., about 8 o’clock on the evening of 18 December, 1936, driving a 
truck heavily loaded with lumber. The truck consisted of a tractor, on 
which was the cab in which he sat, and a trailer, on which the lumber was 
loaded. Tlis destination was Thomasville, N. C. After he had passed 
through the city of Oxford, and when he was about a mile from the 
town of Creedmoor, a tire on one of the wheels of the truek “blew out.” 
After the tire blew out, he drove the truck about thirty feet and stopped 
on the right shoulder of the highway. He drove the truck on the 
shoulder as far as he could do so with safety. The shoulder was wet 
and muddy. Beyond the shoulder, at a distance of about two feet, was 
a deep fill. When he found that he could not drive the truck further 
on the shoulder with safety, he “killed” the engine, leaving the truck 
extending a few feet on the paved surface of the highway. Ile turned 
on all the hghts on the truck, ten or eleven on the trailer, and three on 
the tractor. These lights were in good condition and could be seen at a 
distance of five hundred feet by one approaching the truck on the high- 
way from either direction. Ile then left the truck on the highway and 
‘aught a passing automobile and rode to the eity of Oxford, a distance 
ot about fifteen miles, where he notified his employer by telephone of the 
blowout. ILe requested his employer to come to his aid. IJLis emplover 
replied that he eould not leave his home because of the illness of his wife. 
The defendant then went to a filling station, located about a mile from 
the city of Oxford, where he spent the night with a companion. The 
next morning he learned of the aecident which had resulted in the death 
of William Odell Price, and at once went to the scene of the accident. 
Many witnesses testified that they knew the defendant and that he was a 
young man of excellent character. There was no evidence to the con- 
trary. 

It was the contention of the State at the trial of this action that all 
the evidence showed that the death of the deceased, William Odell Price, 
was the result of violations by the defendant T. IL. McDonald of certain 
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statutes enacted by the General Assembly for the protection of persons 
lawfully on the highways of this State, and that for this reason the 
defendant is guilty of involuntary manslaughter. 

The statutes are as follows: 

“(a) No person shall park or leave standing any vehicle, whether 
attended or unattended, upon the paved or improved or main traveled 
portion of any highway, outside of a business or restdence district, when 
it is practicable to park or leave such vehicle standing off the paved or 
improved or main traveled portion of such lughway: Provided, im no 
event shall any person park or leave standing any vehicle, whether 
attended or unattended, upon any highway unless a clear and unob- 
structed width of not less than fifteen feet upon the main traveled por- 
tion of said highway opposite such standing vehicle shall be left for free 
passage of other vehicles thereon, or unless a clear view of such vehicle 
may be obtained from a distance of two hundred (200) feet in both 
directions upon such highway: Provided, further, that in no event shall 
any person park or leave standing any vehicle, whether attended or un- 
attended, upon any highway bridge. 

“(b) Whenever any peace officer shall find a velucle standing upon a 
highway in violation of the provisions of this section, he is hereby 
authorized to move such vehicle or require the driver or person in charge 
of such vehicle to move such vehicle to a position permitted under this 
section. 

“(e) The provisions of this section shall not apply to the driver of 
any vehicle which is disabled while on the paved or improved or main 
traveled portion of a highway in such manner and to such extent that 
it is impossible to avoid stopping and temporarily leaving such vehicle 
in such position.” Section 24, chapter 148, Public Laws of North Caro- 
lina, 1927; N. C. Code of 1935, section 2621 (66). 

“Whenever a vehicle is parked or stopped upon a highway, whether 
attended or unattended, during the times mentioned in section forty- 
seven (i.e., during the period from a half hour after sunset to a half 
hour before sunrise and at any other time when there is not sufficient 
light to render clearly discernible any person on the highway at a dis- 
tanee of two hundred feet ahead), there shall be displayed upon such 
vehicle one or more lamps projecting a white light visible under normal 
atmospheric conditions from a distance of five hundred feet to the front 
of such vehicle, and projecting a red light visible under like conditions 
from a distance of five hundred feet to the rear, except that local authori- 
ties may provide by ordinance that no lights need be displayed upon such 
vehicle when parked in accordance with local ordinances upon a highway 
when there is sufficient light to reveal any person within a distance of 
two hundred feet upon such highway.” Section 52, chapter 148, Public 
Laws of North Carolina, 1927; N. C. Code of 1935, section 2621 (94). 
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There was no evidence at the trial of this action which showed or 
tended to show that the defendant violated either of said statutes when 
he left his truck parked or standing on the highway, about 10:30 o’clock 
on the night of 13 December, 1936. When his truck, while traveling on 
the paved surface of the highway, became disabled as the result of the 
accidental blowout, the defendant drove the truck off the paved surface, 
onto the right-hand shoulder of the highway, driving a distance of about 
30 feet. The right-hand wheels of the truck, which was heavily loaded 
with lumber, sank into the soft earth of the shoulder, causing the truck 
to stop. Upon ascertaining that he could not drive the truck further off 
the paved surface of the highway with safety, because of the fill about 
two feet from the paved surface, the defendant “killed” his engine. 
The truck then extended over the paved surface of the highway three 
or four feet, leaving a clear passage for passing vehicles of 14 or 15 feet. 
The defendant was unable to move the truck further off the paved sur- 
face on the shoulder of the highway. Ile thereupon turned on the 
electric lights with which the truck was equipped as required by statute, 
and left the truck on the highway, unattended, to seek aid. He caught 
a passing automobile and rode to Oxford, a distance of about fifteen 
miles. When he arrived at Oxford he called his employer by telephone 
and notified him of the blowout. He was informed that his employer 
could not come to his aid, because of the illness of his wife. He spent 
the remainder of the night at a filling station near Oxford and did not 
learn of the accident which had resulted in the death of Wiliam Odell 
Price until the next morning. He then went immediately to the scene 
of the accident, and there learned that the lights, which were burning 
when he left the truck, had subsequently gone out. 

The unfortunate death of William Odell Price was not the result of 
any culpable negligence on the part of the defendant. Before leaving 
his truck on the highway, he had fully complied with the statutes appli- 
cable to his situation. For this reason the principle relied on by the 
State (see S. v. Stansell, 203 N. C., 69, 169 S, E., 580), is not applicable 
in the instant case. 

There was error in the refusal of the trial court to allow defendant’s 
motion at the close of all the evidence for judgment as of nonsuit. 

The judgment is reversed, and the action remanded to the Superior 
Court of Granville County, that judgment may there be entered as re- 
quired by the statute. C.S., 4643. 

Reversed. 


CLarxson, J., dissents. 
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H. L. SCOGGINS v. L. H. GOOCH anp ALICE FLEAGLE GOOCH, 
(Filed 9 June, 1937.) 


1. Receivers § 1—Receiver may not be appointed in action on simple, 
unsecured debt when no right to or lien on property is asserted. 


Plaintiff instituted this action on a note in the court of a justice of the 
peace against husband and wife. Ile obtained judgment against the hus- 
band, from which no appeal was taken, and plaintiff appealed from a 
judgment of nonsuit in favor of the wife. On appeal, plaintiff's petition 
for a receiver for the business operated by the husband and wife was 
granted. Held: The only issue on appeal was whether the wife was 
indebted to plaintiff, and it was error to appoint a receiver for the busi- 
ness on the action on a simple unsecured debt where no right to or lien 
on property of defendants was asserted, N. C. Code, 860, plaintiff's remedy 
being by execution on the judgment against the husband and against the 
wife if he should obtain judgment against her on the appeal. 

2, Sane— 

Receivership is a harsh remedy and will be granted only when there is 

no other safe and expedient remedy. 


AprEaL by defendants from Spears, J., at Chambers in Durham, 
N. C., 27 February, 1937. Error. 

This is an action brought by plaintiff against defendants in a justice 
of the peace court to recover of the defendants the sum of $200.00, with 
interest from 6 July, 1936. The return to notice of appeal was as 
follows: 

“An appeal having been taken in this action by the plaintiff, I, Paul 
H. Robertson, the justice before whom the same was tried, in pursuance 
of the notice of appeal, do hereby certify and return that the following 
proceedings were had by and before me in this said action: 

“On 9 January, 1937, at the request of the plaintiff H. L. Scoggms, 
T issued a summons in his favor and against the defendants, which is 
herewith sent. Said summons was, on the return day thereof, returned 
before me at my office; and at the same time and place the parties 
appeared, 

“The plaintiff complained that the defendants are indebted to him in 
the amount of $200.00 as balance on note, with interest from 6 July, 
1936, until paid, and for the cost of this action. 

“The defendant moved for judgment as of nonsuit as to Alice Fleagle 
Gooch on the grounds that there was. no consideration on her part im 
signing sald note, and tendering judgment in the amount of $173.72 
against L. If. Gooch. 

“T render judgment in favor of plaintiff as to L. H. Gooch; and 
allowed the motion of nonsuit as to Alice Fleagle Gooch, for $173.72, 
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with interest on $173.72 from 6 July, 1936, until paid, together with 
$2.40 cost of this action. 

“T also certify that on 18 January, 1937, the appellant paid me my 
fee of forty cents for making my return. All of which I send, together 
with the process and other papers in the cause.” 

In the Superior Court, H. L. Scoggins, the plaintiff, on 11 February, 
1937, made an affidavit setting forth certain facts and prayed: “Where- 
fore plaintiff respectfully moves and prays the court to appoint a tempo- 
rary receiver as provided by law to take charge of the business and prop- 
erty of the defendants to the end that the same may be preserved for the 
benefit of plaintiff and other creditors, as provided by law.” 

A. temporary receiver was appointed, the order being as follows: “This 
cause coming on to be heard before Marshall T. Spears, judge of the 
Superior Court, at Durham, N. C., on 11 February, 1937, on the petition 
and affidavit of the plaintiff, and it satisfactorily appearing to the court 
that the defendants are insolvent, and that they have suspended their 
ordinary business for want of funds, and that there are executions 
against them now in the hands of the sheriff, and that plaintiff has a 
valid and good cause of action against defendants now pending in the 
Superior Court of Orange County, North Carolina, and that the only 
property and assets belonging to defendants out of which the claims of 
plaintiff and other creditors can be made are the fixtures, equipment, 
supplies, and other property of the defendants in their cafe business in 
Chapel Ill, N. C., known as Gooch’s Cafe; and it further appearing 
that said property might be dissipated and wasted and that a receiver 
is necessary for the preservation of the assets for all creditors according 
tolaw. It is therefore ordered and adjudged that C. P. Jlinshaw be and 
he is hereby appointed temporary receiver of the defendants L. H. 
Gooch and Alice Fleagle Gooch, of Chapel Hill, N. C., and as such he 
is directed to at once take charge of the affairs, assets, and property of 
said defendants, and particularly is he authorized, empowered, and 
directed to take charge of the assets and affairs in connection with the 
sald cafe business of the defendants, and hold and admi:ister the same 
under the powers by law conferred upon receivers, but before entering 
upon lis duties he will file with the clerk of the Superior Court of 
Orange County a bond in the sum of seven hundred and fifty dollars 
to be approved by said clerk with at least two sureties. It is further 
ordered and adjudged that the defendants appear before his honor, 
Marshall T. Spears, judge, at Durham, N. C., at 10:00 a.m., on 27 
February, 1937, and show cause, if any they have, why this receivership 
should not be made permanent. This 11 February, 1937.” 

At the hearing an afhdavit was filed by Alice Fleagle Gooch setting 
forth certain facts, and she prayed: “Wherefore this defendant respect- 
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fully moves and prays the court that the order heretofore issued appoint- 
ing a temporary receiver be vacated, that no permanent receiver be 
appointed, and that the plaintiff H. L. Scoggins be taxed with all costs 
and damages which this affiant has sustained by reason of the issuance 
of an order appointing a temporary receiver.” 

On 27 February, 1937, Spears, J., found certain facts and made an 
order appointing a permanent receiver. 

The exception and assignment of error made by defendants are as fol- 
lows: “That his honor committed error in signing Judgment appointing 
permanent receiver and ordering a sale of the property of the defendant 


Alice Fleagle Gooch.” 


ITenry A. Whitfield for plaintcff. 
dad. Phipis and Roy W. McGinnis for defendants. 


Crarxson, J. The question involved in this action is: Should a 
receiver be appointed before judgment in an action on an unsecured, 
simple contract, originally instituted in a court of a justice of the peace, 
where the party does not establish an apparent right to or llen upon 
the property of the defendants? We think not. 

This is an action for debt against the defendants, brought in the court 
of a justice of the peace. The plaintiff, m the court of the justice of 
the peace, recovered judgment of $173.72, and interest from 6 July, 
1936, and costs, against the defendant L. H. Gooch, and he took no 
appeal. A judgment of nonsuit was allowed as to Alice Fleagle Gooch. 
Plaintiff appealed from the judgment of nonsuit as to Alice Fleagle 
Gooch to the Superior Court. The sole issue in the Superior Court was 
whether Alice Fleagle Gooch was indebted to plaintiff. This issue was 
never tried, but an application was made by plaintiff for a receiver of 
the business and property of defendants. The court below, in the decree 
appointing a permanent recciver, says: “.And he is hereby made a per- 
mauent receiver of the property, affairs, and assets of the defendants 
L. H. Gooch and Alice Fleagle Gooch, and as such he is hereby author- 
ized, empowered, and directed to advertise and sell the cafe. property 
and assets of every description used in and in connection with the cafe 
business of the defendants herein referred to,” ete. 

N. C. Code, 19385 (Michie), section $60, in part is as follows: “A 
receiver may be appointed: (1) Before judginent, on the appheation of 
either party, when he establishes an apparent right to property which 
is the subject of the action and in the possession of an adverse party, 
and the property or its rents and profits are in danger of being lost, or 
materially injured or impaired; except in cases where judgment upon 
failure to answer may be had on application to the court.” 
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There is no property in this action which is the subject of the action 
and in possession of an adverse party. Plaintiff had a right to issue an 
execution against the property of the defendant L. H. Gooch, and, if on 
appeal he obtained a judgment against Alice Fleagle Gooch, to issue an 
execution against her. We cannot see how this action for a simple debt 
against defendant Alice Fleagle Gooch, on appeal to the Superior Court 
by plaintiff, can be converted into a receivership pr oceeding. It is, to 
sav the least, an innovation. 

In X eighbors v. Evans, 210 N. C., 5350 (554), it is said: “A receiver 
may be appointed where a party establishes an apparent right to prop- 
erty, and the person in possession is insolvent, and ordinarily a receiver 
will be appointed to take charge of the rents and profits during the 
pendency of the action. Plaintiff does not come within the above rule. 
The courts look with jealousy on the application for the appointment of 
a receiver, It 1s ordinarily a harsh remedy. The right to relief must be 
clearly shown and also the fact that there is no other safe and expedient 
remedy. Jn some cases a bond is allowed the defendant instead of the 
appointment of a receiver. Woodall v. Bank, 201 N. €., 428." N.C. 
Prac. & Proc, in Civil Cases (MeIntosh), sec. 887, p. 1002. 

For the reasons given, in the judgment in the court below there is 

Error. 





D. R. HINKLE anp T. R. STYERS v. GUY SCOTT. Suerirr or FORSYTH 
COUNTY. ann PAUL MARSHALL, Cutrr or PoLice oF THE TOWN OF 
KERNERSVILLE, NORTH CAROLINA. 


(Filed 9 June, 1987. ) 


1. Appeal and Error § 45a—Findings to support judgment will be pre- 
sumed in absence of request for findings of fact. 

In this proceeding to enjoin defendant officers from seizing certain slot 
machines upon allegations that the machines were lawful, the court 
treated the complaint and answer denying their legality as affidavits. and 
heard contentions of counsel in regard to the mechanical operation of the 
machines, and entered judgment dissolving the temporary restraining 
order theretofore entered in the cause. The judgment did not find the 
facts and plaintiffs made no request for findings. Held: On appeal, it 
will be presumed that the court found facts sufficient to support the judg- 
ment, and the judgment will be affirmed. 


2. Gaming § 1— 
The payment of State and county license tax on slot mechines does not 


justify the operation of the machines if they are illegal under the pro- 
visions of chs, 87 and 282, Public Laws of 1935. 


Stacy, C. J., dissenting. 
CoNNorR, J., concurs in dissent. 
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AppraL by plaintiffs from Armstrong, J., at November Term, 1936, 
of Forsyru. Affirmed. 

Aetion to restrain the sheriff of Forsyth County and the chief of 
police of Kernersville from interfering with plaintiffs’ operation of 
certain slot machines. From judgment dissolving the temporary re- 
straining order, plaintiffs appealed. 


W. Reade Johnson and W. H. Yarborough, Jr., for plaintiffs. 
Vo counsel for defendants, 


Devin, J. It is alleged in the third and fourth paragraphs of the 
complaint that each of the plaintiffs has paid State and county license 
“for the privilege of operating certain coin operated devices known as 
predictable slot machines in that the operator thereof can ascertain in 
advance of each and every play, and before said play is made, the exact 
result thereof, and that the plaintiffs say and allege by reason of the 
fact that the result of each and every play is predictable before said play 
is made that said machines and the operation thereof are legal under the 
law of North Carolina.” The defendants, in answer to paragraphs 
three and four of the complaint, say: “It is admitted the plaintifts 
purchased State and county license; all other allegations in said para- 
graphs, not herein admitted, are denied.” 

Paragraph five of the complaint contains the further allegation that 
defendants, the sheriff of the county and the chief of police of Kerners- 
ville, have notified plaintiffs of their intention to take possession of said 
predictable machines and to prevent the use thereof, and that unless these 
officers be restrained plaintiffs will suffer loss of money paid for license 
and the loss of profits from the operation of the machines. In answer 
to paragraph five defendants say, “The allegations contained in para- 
graph five are admitted, except it Is denied that said machines are legal.” 

In the judgment it 1s recited that “upon consideration of the facts 
set forth in the complaint and the admissions and denials in the answer, 
the same being considered as affidavits for the purpose of this hearing, 
and upon further consideration of contentions of counsel with respect 
to the mechanical operation of said machines, the court is of opinion 
that the temporary restraining order should not be continued to the 
hearing.” 

By chapters 37 and 282 of the Public Laws of 1935, an unlawful slot 
machine was substantially defined as one adapted for use in such a way 
that as a result of the insertion of a coin such machine may be operated, 
and, by reason of any element of chance over which the operator cannot 
have any control over the outcome of the operation of such machine 
each and every time it is operated, the user may receive something of 
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value, It was further enacted that the possession, operation, or owner- 
ship of sueh machines should constitute a misdemeanor, and the ma- 
chines were declared to be public nuisances. The Stare and counties 
were prohibited from levying or collecting leense for such machines. 
These acts were construed by this Court in 8. 7. fumphries, 210 N.C, 
406, 

That the slot machines, referred to in the complaint in the instant 
ease, were i all respects legal was denied in the answer. The court 
below considered also the mechanical operation of the slot machines as 
contended by counsel. No findings of fact appear in the judgment, nor 
was request made therefor; henee, it will be presumed that the court 
found sufficient facts to support the judgment (Dunn vr, Wilson, 210 
N. C., 4933 -Ingelo v. Winston-Salem, 193 N. C., 207). There was 
averment of anticipated money loss, but no allegation of irreparable 
Injury, or insolvency of defendants, and by reason of the continued 
operation of the machines, which seems to have been permitted by the 
appeal, no substantial loss has been caused the plaintiffs. It will be 
noted that by chapter 196, Public Laws of 1987, effective 1 July, 1987, 
additional provisions were enacted with reference to slot machines, and 
their possession and operation made unlawful. The payment of State 
and county heense tax on slot machines would not justify the operation 
of those machines which come within the definition of unlawful devices 
set forth im the statutes. 

The ruling of the court below in declining to restrain law enforcement 
oficers from taking steps to prevent the operation of slot machines, 
which are contended to be within the prohibition of the statutes as public 
nuisances, on the record before us, must be 


Affirmed. 


Sracy, C. J., dissenting: The only suggestion of illegality of the slot 
machines in question is the bare zpsi divit of the sheriff, “it is denied 
that said machines are legal.” Thus, upon this denial, which is a mere 
conclusion, it 1s presumed by the majority “that the court found suffi- 
cient facts to support the judgment.” No such presumption can be 
indulged when all the evidence is before us and there is none to support 
It. Dunn rv. Wilson, 210 N. C., 4938. Even findings without evidence 
are unavailing. /Zoward +. Board of Education, 189 N. C., 675, 127 
S. E., 704. The present holding is at variance with the decision in 
Hospital vy, Rockingham County, ante, 205; Flemming vr Asheriile, 203 
N. C., 810, 167 8S. E., 77; and Smith +. Comrs., 191 N. C., 775, 183 
ee Cee 

Under the principles heretofore established, the plaintiffs are denied 
the equal administration of the laws. Advertising Co. 1. Asheville, 189 
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N.C 1B 128 SB 149 = Sanders «1s. Con ASN, O61, 
507+ Tomlinson vr. Cranor, 209 N. C., 688, 184 5, E., 554. A govern- 
ment that demands and accepts $3,700 in license taxes for the privilege 
of operating said machines, as it has done here, ought, at least, to heai 
the plaintiffs on the question of the legality of their business, and not 
leave it to the sheriff to determine. The courts are open to all alike. 
To be just to everyone, regardless of race, color, creed, or condition, 
whether high or low, rich or poor, saint or sinner, is the first and fore- 
most duty of a State. Of course, this is what the defendant contends 
has been done in the instant case, but he is not the one to decide the 
Matter: 

Tt is the general practice of equity courts, upon a prima facie showing 
for injunctive relief, to continue the restraining order to the hearing, 
when it appears that no harm can come to the defendant from such con- 
tinuance, and great Injury might result to the plaintiff from a dissolu- 
tion (of the injunction... Laiile 2. Prusi Co; 208 N.C. 726, 182 3. Ey 
4913 Poushitré Wallis, 207 Nw Cy SLL, 17 Sy E632 2 Porter vs Lins: 
ri ibid., ey 178 BS. Ks O28e 7 rota ay Siig ord, 200 NG D0), 

48. E., 230; Thomason vr. Swenson, 204 N. C., 759, 169 S. E., 620; 
ae c oa , 200 NX. C., 441, 157 S. EF., 419; Cullins v. Stale College, 
LOS Ne es 337, 1515. E., 646; Wentz v. ena Cog 193: Ins G68 2.199 
S. E., 480: divrpiilZ % Sand Cbs, 10 Neg A, 126-8; 1 Ii, Wihtere 
it wil not harm the defendant to continue the injunction, and may cause 
ereat Injury to the plaintiff if it 1s dissolved, the court generally will 
restrain the party until the hearing’—Walker, J., in Setp v. Wright, 
173 N. C., 14, 91 5. E., 359. 

The plaintiffs are entitled to invoke the procedure heretofore estab- 
lished by the decisions, This is all they are now asking. 

What is said in reference to the 1937 act should be regarded as obiter. 
The statute is not applicable to the present controversy, and it 1s not 
before us for interpretation or construction. It could hardly be that all 
slot machines, including scales, music boxes, vending machines, etc., are 
made unlawful by the act. iS. e. oe 209 NC, 200 183 5. Ee 


378. See dissenting opinion in S. v. dfumphries, 210 N. C., 406, 186 
S. E., 473 


Connor, J., concurs in dissenting opinion. 
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In rE ALFRED L. MALICORD. 


(Tiled 9 June, 1937.) 
1, Criminal Law § 8— 


Under the New York law, a charge of second degree arson includes 
counseling, Commanding. inducing, or procuring another to commit the 
crime, 

2. Extradition § 2——Accessory before the fact may be fugitive from justice 
although crime was actually committed after he left the State, 

Where the charge of crime by the demanding state includes counseling, 
commanding, inducing, or procuring another to commit the crime, the 
person charged is a fugitive from justice even though he was not in the 
demanding state at the time the crime was actually committed, if he 
committed overt acts while within the state resulting in the commission 
of the crime by another after he had absented himself therefrom. 

3. Extradition § 4— 

On habeas corpus in extradition proceedings, the papers of the demand- 
ing state are sufficient if they substantially charge petitioner with a crime 
under its laws. 


AppnicaTion by Alfred L. Malecord for certiorarz to review Judgment 
of Barnhill, J., rendered 16 March, 1937, in the Superior Court of 
ALAMANCE, on return to writ of habeas corpus dismissing said writ. 

It appears from the record that the petitioner 1s charged with the 
crime of arson—second degree—in the State of New York, and that 
extradition was ordered by the Governor of this State on 15 March, 
1937. 

It is found as a fact that the petitioner was a resident of the State of 
New York “up until 29 December, 1936,” when he departed therefrom, 
and has since not returned. It is alleged that while in said state the 
petitioner counseled, commanded, induced, or procured one Jacob 
Lebowitz to burn a boat, owned by the petitioner and insured against 
loss by fire; that the actual burning took place on 7 January, 1937, and 
that thereafter the petitioner paid the said Jacob Lebowitz for burning 
the insured property as previously promised. 

‘Upon the showing made at the hearing, it was further found and held 
that “the defendant was in the State of New York at the time of his 
alleged participation in the crime charged in the warrant, and that since 
his alleged participation in said crime, he has departed the State of 
New York, and is now a fugitive therefrom.” Whereupon, the writ of 
habeas corpus was dismissed. 


Cooper A. Hall and Fred M. Beckwith for the State of New York. 
Brooks, McLendon & Holderness for petitioner. 
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Sracy, C. J. If the petitioner were charged eo nomine with solicita- 
tion to burn the boat in question, a substantive common law offense, 
S. uv. Iampton, 210 N. C., 283, 186 S. E., 251, or with counseling, com- 
manding, inducing, or procuring another to burn it, styled under our 
law “accessory before the fact,” C. 8., 4175, there would perhaps be no 
debate as to the correctness of the court’s ruling in dismissing the writ. 
S.C. xv. Bailey, 289 UL S., 412; In re Veasey, 196 N. C., 662, 146 8. E., 
599. But it is contended by the petitioner that he is charged with being 
a principal in the felony of 7 January, 1937, and that he has not been 
in the State of New York since 29 December, 1936, ergo he cannot be 
a fugitive from the crime charged. ITyaft +, Corkran, 185 U.5., 691; 
ix parte Shoemaker, 25 Cal. App., 551, 144 Pac., 985. 

The matter, then, comes to a narrow point: Does the charge of second 
degree arson, under the New York law, include that of counseling, com- 
manding, inducing, or procuring another to commit the crime? The 
New York law answers the question in the affirmative. People v. 
Peciens, 1538 N. Y., 576. 

The section of the Penal Code, under which the petitioner is charged, 
provides that “a person who willfully burns . . . a vessel . . . 
which is at the time insured against loss or damage by fire, with intent 
to prejudice or defraud the insurer thereof, 1s guilty of arson in the 
second degree.” The same code also provides that “a person who 
directly or indirectly counsels, commands, induces, or procures another 
to commit a crime is a ‘principal.’ ” 

In the case of People v. MeHane, 143 N. Y., 455, the defendant and 
three inspectors of election were indicted jointly for a violation of the 
election laws. The evidence against the defendant was, that he had 
induced and procured the inspectors to commit the offense charged 
against them by command, counsel, or advice. Upon this evidence, and 
under the joint indictment, the defendant was convicted, which convic- 
tion was sustained, the Court saying: “He who by command, counsel, or 
assistance procures another to commit a crime is, in morals and in law, 
as culpable as the actual visible actor himself, for the reason that the 
criminal act, whatever it may be, is imputable to the person who con- 
ceived it and set the forces in motion for its actual accomplishment. 
The fact that he may, for some reason, be incapable of committing the 
same offense himself is not material so long as it can be traced to him 
as the moving cause by instigating another to do what he could not do 
himself. This was the rule of the common Jaw and it has been applied 
to offenses like this under special statutes,” citing many authorities in 
support of the position. 

In other words, to state it compendiously, under the New York law, 
an “accessory before the fact” 1s a principal and may be tried and con- 
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victed as such. See S. 7. Bryson, 173 N. C., 803, 92 S. E., 698, where 
similar procedure was approved in this jurisdiction. 

It follows, therefore, that the petition for writ of hebeas corpus was 
properly dismissed. We may add that the court’s ruling finds full sup- 
port among the authorities, especially in Sfrassheim +. Daily, 221 U.S., 
280; In re Cook, 49 Fed., 833, affirmed sub nomine, Cook vr. Hart, 146 
UL S., 183; He parte IToffstot, 180 Fed., 240; and In re Sultan, 115 
Bee Oy 20S: Ba OTD, 

In the Strassheim case, supra, where a much stronger showing against 
extradition was made out than in the instant proceeding, and in which 
the warrant of extradition was upheld, Mfr. Justice Holmes, in deliver- 
ing the opinion of the Court, uses this language: “Of course we must 
admit that it does not follow that Daily is a fugitive from justice. 
Ifyatt vr. Corkran, 188 C.8., 691, 712. On the other hand, however, we 
think it plain that the criminal need not do within the state every act 
necessary to complete the crime. If he does there an overt act which is 
and is mtended to be a material step toward accomplishing the crime, 
and then absents himself from: the state and does the rest elsewhere, he 
becomes a fugitive from justice, when the crime is eomplete, if not 
before. Fn re Cook, 49 Fed. Rep., 883, 848, 844; Hx parte Iloffstot, 
180 Fed. Rep., 240, 243; In re William Sultan, 115 N. C., 57. For all 
that 1s necessary to convert a criminal under the laws of a state into a 
fugitive from justice is that he should have left the state after having 
incurred guilt there, Roberts v. Reilly, 116 U. S., 80, and his overt act 
becomes retrospectively guilty when the contemplated result ensues, 
We have given more attention to the question of time than it is 
entitled to, because of the sceming exactness of the evidence, But a 
shorter and sufficient answer is to repeat that the ease 1s not to be tried 
on habeas corpus, and that when, as here, it appears that the prisoner 
was in the state in the neighborhood of the time alleged it is enough.” 

Much of the petitioner’s brief is devoted to the svfficicney of the 
papers to warrant his extradition, but this is an afterthought. The 
point was not raised in his petition for writ of habeas ccrpus, nor yet in 
his application for certiorari, It is clear that, under the New York 
law, the petitioner is “substantially charged with a crime,” and on 
habeas corpus i extradition proceedings this is enough. Pierce v. 
Creecy, 210 U. S., 38873; Strassherm ve Daily, supra. No fatal defect 
appears on the face of the record. U.S. ve. Pridgeon, 153 U. S., 48. 
Compare In re Ilubbard, 201 N. C., 472. 

Afhrmed. 
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C. B. GOSWICK, NELLO lL. TEER, ann IIUBERT C. TEER, ror TiteMSELVES 
AND ON BEIIALF OF ALL OTHER CITIZENS AND TAXPAYERS OF THE City OF 
DtriamM WrHo May Drsine to Jorn in Tris Action, v. CITY OF DUR- 
FLAM, 

(Filed 9 June, 1937.) 


1. Municipal Corporations § 43—Purchase of land for airport from surplus 
funds held within power of city. 

The purchase of lands by a city for a municipal airport is for a public 
purpose, ch, Sf, Public Laws of 1929, and where a city has made such 
purchase from surplus funds in its treasury its purchase will not be held 
invalid as being ultra vires, even though a part of the surplus funds used 
to pay the purchase price was derived from ad valorem taxes, the exe- 


= 


ented contract not offending the provisions of Art. VIT, sec. 7. 
2. Appeal and Error § 45a— 
An exception to a finding of fact not supported by the evidence will be 
sustained. 
3. Municipal Corporations § 43—Judgment that city may not use funds de- 
rived from taxes for airport improvements without vote is upheld. 


The judgment of the Superior Court sustained the purchase of land by 
defendant city for an airport. found that funds which the city proposed 
to spend for improvement of the airport were surplus funds derived from 
sources other than ed valoren taxes. and authorized the expenditure of 
such funds for that purpose, but held that the city was without power to 
expend money obtained from taxes for the airport unless authorized by 
a vote of the people. On plaintiff taxpayer’s appeal. the executed con- 
tract of purchase was upheld. but it was determined that the finding that 
proposed expenditures for improvement were available from sources other 
than ad realorem taxes was not supported by the evidence, and the other 
part of the judgment being unexcepted to. the judgment as modified is 
affirmed. 


Sracy, €. J., econeurs in result. 


APPEAL by plaintiffs from WWi/liams, J., at December Term, 1936, of 
Durnam. Modified and affirmed. 

Taxpavers’ suit to restrain the city of Durham from expending tax 
derived funds for the construction of a municipal airport. 

The plaintiffs allege that the city of Durhain, on 22 June, 1936, 
expended the sum of $40,000 for the purchase of land near the city for 
the purpose of constructing thereon an airport, or landing field for air- 
planes and aireraft, and that the city plans to expend large additional 
sums of money for the equipment and maintenance of said landing field; 
that the expenditures for this purpose were and are unlawful, in that 
the city used funds derived from ad valorem taxes for the fiscal year 
ended 30 June, 1936, and intends to continue to use funds obtained from 
taxation for the development of said airport, and that said expenditures 
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were not for the necessary expense of, nor approved by, the qualified 
electors of the city. Plaintiffs prayed that defendant be restrained from 
spending public funds for the development of said land as an airport, 
and from entering into any contract with the Federal Works Progress 
Administration, or in any way incurring obligation or pledging the 
eredit of the city for that purpose. 

The city of Durham, in its answer, admitted that it had purchased the 
land for the purpose a constructing and developing a municipal airport, 
and alleged that the expenditures therefor had been made out of the 
surplus funds of the city, and that the proposed expenditure of addi- 
tional sums for the equipment of said property as a practical landing 
field for aircraft was for a public purpose in accordance with chapter 87, 
Public Laws of 1929, and that no expenditure of the funds of the citv 
would be made except as authorized by law. The defendant admitted 
that it had secured an allotment of funds from the Federal Works Prog- 
ress Administration for this purpose, but that in the agreement with the 
Federal agency it did not pledge the faith of the city bevond its lawful 
abilitv. It was further set forth in the answer that Durham is a elty 
of substantial and expanding grow th, with a present estimated popula- 
tion of 65,000, and total taxables in excess of seventy-one million dollars. 
It was admitted that the construction of a municipal airport constituted 
a public purpose though not a necessary expense withir the meaning of 
Article VII, see. 7, of the Constitution of North Carolina, and that no 
vote of the people had been had thereon, nor was one contemplated. 

The trial judge, upon consideration of the pleadings and affidavits and 
exhibits offered, made full findings of fact, setting out in detail the 
condition of the finances and revenues of the city of Durham as of the 
close of the fiscal year ended 80 June, 1936, and among other things 
found that the expenditure for the purchase of the land for this airport 
was from available surplus revenues and in all respects valid, and that 
the sum of $4,923 then in the treasury and derived from sources other 
than ad valorem taxes and sale of cemetery lots, was available for use 
in connection with the construction and equipment of the airport. 

It was held by the court below that the city of Durham did not have 
legal authority and was not authorized to expend for the purpose of 
constructing or operating airport facilities any fund derived from 
ad valorem taxes, whether surplus funds or otherwise, but that the city 
could lawfully use for this purpose the sum of $4,923 then available, 
which the court found was derived from sources other than ad valorem 
taxes and sale of cemetery lots. And it was adjudged that the city be 
“restrained from expending (unless authorized so to do by a vote of the 
people) any sums of money held in surplus account or elsewhere, now 
or hereafter, derived from money obtained by levying and collecting 
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taxes, or from contracting any debt, pledging its faith, loaning its credit, 
or levying and collecting any tax, for the purpose of constructing and 
establishing airport facilities of any nature or kind, either directly or 
indirectly.” 

Plaintiffs excepted to certain findings of fact, and from the judgment 
thereon appealed. 


Basil M. Wathins, L. P. McLendon, and W. P. Farthing for plaintiffs. 
S.C. Chambers, City Attorney, and R. P. Reade for defendant. 


Devin, J. The plaintiffs contend that it sufficiently appears from the 
figures and mathematical calculations contained in the exhibits offered, 
evidencing the fiscal affairs of the city of Durham as of 30 June, 1936, 
upon which the findings of fact and the judgment of the court were 
based, that the funds used for the purchase of land for the municipal 
airport were derived in whole or in part from ad valorem taxes, and that 
therefore the purchase should be held invalid and the property required 
to be sold and the proceeds converted back into the city treasury for the 
benefit of the taxpayers in the reduction of prospective tax rate. 

But we cannot hold that the purchase of the land was invalid or decree 
its sale. If it be conceded that a portion of the funds from which 
$40,000 was paid for the property was derived from ad valorem taxes, 
this was an executed contract for the purchase of property, for an 
admittedly public purpose (chapter 87, Public Laws 1929). The aequi- 
sition of the land from surplus funds was not beyond the power of the 
city and it in no way offended the provisions of .Articie VII, see. 7, of 
the Constitution. Adams v. Durham, 189 N, C., 232; Nash v. Monroe, 
198 N. C., 306. 

The exception to the finding of fact that there was a net available 
amount of $4,923 of surplus revenue in the treasury of the city derived 
from sources other than taxes and sale of cemetery lots, and the adjudi- 
eation that this amount was now available for expenditures in the con- 
struction and equipment of a municipal airport, must be sustained, as we 
are of opinion that the figures and caleulations shown in the evidence 
adduced do not support the conclusions of the court below on this point. 

No exception was noted by either side to that portion of the judgment 
restraining the city of Durham from expending money obtained from 
taxes for the purposes of a municipal airport, unless authorized to do so 
by a yote of the people, and the judgment in that respect must be 
affirmed. 

The good faith of the officials of the city of Durham in the exercise 
of judgment in fixing its budgets and in the handling of public funds is 
in no way questioned. 

While there is no contention that the construction, equipment, and 
maintenance of an airport and landing field is a necessary municipal 
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expense within the meaning of Article VII, sec. 7, of the Constitution 
({Tenderson v. Wilmington, 191 N. C., 269), yet it may not be improper 
to say that man’s constantly advancing progress in the conquest of the 
air as a medium for the transportation of commerce and for public and 
private use Indicates the practical advantage and possible future neces- 
sity of adequate landing facilities for the use of the “argosies of magic 
sails . . . dropping down with costly bales” to the same extent that 
paved streets and roads are now regarded for the purposes of communi- 
cation and transportation on land. Hargrave v. Commissioners, 168 
N.C. 626; Dysart ve City of St. Louis, 321 Mo., 514. As was said bv 
Brogden, J.. speaking for the Court in Welker +. Faison, 202 N. C., 694, 
“The law is an expanding science, designed to march with the advancing 
hattalions of life and progress and to safeguard and interpret the chang- 
ing needs of a commonwealth or community.” 

The judgement of the court below, except as herein raodified, is 


Affirmed, ’ 


Stacy, C. J., coneurs in result. 





BOARD OF DRAINAGE COMMISSIONERS OF FORSYTH COUNTY, DIS- 
TRICT No. 2, v. MRS. BRYAN JARVIS ET AL. 


(Filed 9 June, 1987.) 


1. Drainage Districts § 8—~Where pleading does not allege cause against 


district in its corporate capacity, its demurrer should be sustained. 


While both a drainage district and its commissioners may be liable for 
injury to land caused by the negligent operation of the district, where in 
wm action te foreclose a drainage Hen defendant landowner sets up a 
cross action for damages caused by alleged negligent operation solely 
Against the commissioners individually, the valid existence of the drain- 
nge district being denied, the drainage district’s demurrer to the cross 
action should be sustained. 


2. Drainage Districts § 1-——In this action to foreclose second drainage 


assessment landowner could not attack validity of district. 

A landowner was made a party defendant in the proceedings to estab- 
lish a drainage district, the first drainage lien was paic. and in another 
action the validity of the district was adjudicated. Jicld: In this action 
by the distriet to foreclose the second assessment lien, the landowner is 
estopped fo attack the validity of the district or is not in a position upon 
the record to question its validity. C. S., 5352, 5358. 


Appears by plaintiff and defendant, Mrs. Bryan Jarvis, from //ill, 
Special Judge, at November Term, 1936, of Forsytu. 
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Civil action to foreelose second assessment lien against lands of Mrs. 
Bryan Jarvis, situate within the boundaries of Forsyth County Drainage 
District No. 2. 

The defendant Jarvis first had the individual members of the board of 
drainage commissioners made parties defendant, then she filed answer 
denying the existence of the district and the validity of the assessment, 
and alleged that her codefendants, the individual commissioners, negh- 
gently tlooded and daiaged her lands, and asked judgment against “the 
plaintiff, if any.” and her codefendants. 

The plaintiff demurred ore fenus to the alleged cause of action set up 
in the further defense of the answer filed by Mrs. Jarvis, on the ground 
that the facts stated therein are not sufficient to constitute a cause of 
action against the plaintiff. Overrnied; exception. 

The jury returned the following verdict : 

“1, Was and is the plaintiff duly created, organized, and existing as 
Forsyth County Drainage District No. 2, as alleged in the complaint ? 
ls ese 

“2. If so, did said drainage district legally levy against the property 
of the defendant Mrs. Bryan Jarvis a drainage district assessment, as 
alleged in the complaint? A. ‘Yes. 

“3. Is the said defendant, Mrs. Bryan Jarvis, by the summons, peti 
tions, orders, deerees. and judgment roll in the proceeding for the alleged 
establishment of said Forsyth County Drainage District No. 2, and by 
the record and judgment roll in the action entitled ‘MH. P. Alspaugh vr. 
Live ef al, estopped to contest the validity of the ereation of the said 
drainage district, the levying of said assessment, and the issuance of 
bonds therefor, as alleged by the plaintiff? A, ‘Yes.’ 

“4. In what amount, 1f any, are the said lands of the defendant, Mrs. 
Bryan Jarvis. liable to the plaintiff on the alleged drainage assessment 
sale certificate sued on herem’? A. S$O8S.302 

“5. Were the lands of the defendant, Mrs. Bryan Jarvis, damaged by 
the negligence of the Forsyth County Draimage District No. 2 and/or 
A. EK. hire, A. T. Cook, and S. B. Alspaugh, or either of them, and if so, 
by the negligence of which of said parties/ UA. ‘Yes, Forsyth County 
Drainage District No, 2. 

“6, What amount of damages, if any, is the defendant, Mrs. Bryan 
Jarvis, entitled to recover? A. 81,0000 ” 

Judgment on the verdiet, from which the plaintiff and the defendant 
Jarvis both appeal. 


Manty, Hendren & Womble and W. P. Sandridge for plaintiff. 
Elledge & Wells and Parrish & Deal for defendant, Mrs. Bryan 


Jarvts. 
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Stacy, C. J. Plaintiff’s appeal challenges the ruling upon its de- 
murrer interposed to the “further defense,” or cross action, on the 
ground that the facts stated therein are not sufficient to constitute a 
cause of action against the plaintiff in its corporate capacity. C. S., 
511. The challenge is well taken. The demurrer should have been 
sustained. Vewby v. Drainage District, 163 N. C., 24, 79 S. E., 266. 
The answer contains no allegation of negligence aga:nst the plaintiff 
which may properly be made in this action. Craven v. Comrs., 176 
N.C., 531, 975. E., 470; Shelton v. White, 1638 N. C., 90, 79 8S. E., 427. 
All allegations of negligence are directed against the commissioners indi- 
vidually, parties defendant herein, and apparently they have been ex- 
culpated from any such negligence by the verdict. See Leary v. Comrs., 
172 N. C., 25, 89 8. E., 803. 

The well considered cases of Spencer v. Wills, 179 N. C., 175, 102 
S. E., 275; Sawyer v. Drainage District, tbid., 182, 102 S. E., 2738, cited 
and relied upon by the defendant, are not controlling on the facts 
presently appearing of record. The complete answer to the argument 
made on behalf of the defendant is that she has alleged no cause of 
action against the plaintiff in its capacity as a drainage district, the 
capacity in which it sues. It 1s established by the decisions that the 
board, as well as its individual members, may be hable for negligence, 
Leary v. Comrs., supra, but the pleadings are not cast in this double 
mold, 

There was a directed verdict on the first three issues. The defendant’s 
appeal brings 1n question the correctness of this ruling. Without under- 
taking to detail the evidence, it is enough to say, (1) the defendant 
Jarvis and her husband, who was then living, were made parties defend- 
ant, as nonpetitioners, to the original proceeding brought to establish 
the district, (2) the first assessment has already been paid—this action 
being to foreclose the second assessment, and (3) the validity of the 
district has heretofore been adjudicated in the case of Alspaugh v. 
Comrs., 197 N. C., 776, 147 S. E., 923. It is not perceived wherein the 
result upon the first four issues should be disturbed. No fatal error in 
this respect has been made to appear. At any rate, it would seem that 
the appealing defendant is either estopped, Lumber Co. v. Drainage 
Comrs., 174 N. C., 647, 94S. E., 457; Haton v. Graded School, 184 
N.C. 471, 1148. E., 689, or is in no position to question the validity 
of the district on the present record. C.S%., 53852 and 5353. 

On plaintiff’s appeal, reversed. 

On defendant’s appeal, no error. 
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GURNEY P. HOOD, ComMIssSIONER OF BANKS oF STATE OF NORTH CARO- 
LINA, Ex Ret. NORTH CAROLINA BANK & TRUST COMPANY, v. 
CLARENCE I. CLARK. 


(Filed 9 June, 1937.) 


1. Appeal and Error § 45e— 

On appeal from judgment of nonsuit, the evidence must be considered 
in the light most favorable to plaintiff in order to determine whether it 
Was sufficient to be submitted to the jury. 

2. Banks and Banking § 16—Liability of transferor of bank stock. 

In order for a transferor of bank stock to escape the statutory liability 
thereon, the transfer must be made to person of age previous to any 
default by the bank. and in good faith and without intent to evade the 
statutory liability, intent and good faith to be determined by surrounding 
circumstances. 

3. Same—Evidence held for injury on issue of transferor’s liability. 

Evidence that the owner of bank stock transferred same, without con- 
sideration, to his son. who was of age but was without property, six days 
after the only other commercial bank in the city closed its doors for 
liquidation, is held sufficient to be submitted to the jury in a suit to sub- 
ject the transferor to the statutery liability. 

4. Same—Presumption arising from transfer of stock within 60 days prior 
to suspension relates to closing for liquidation and not to bank holiday. 

The prina facie presumption of intent to evade the statutory liability 
on bank stock arising from the transfer of the stock within sixty days 
prior to the suspension of the bank, N. C. Code, 219 (d), would seem to 
relate to the closing of the bank fer liquidation and proceedings to enforce 
the statutory liability of stockholders rather than to its suspension and 
reopening wider a restricted basis under ch. 120, Public Laws of 1933, and 
the orders of the Commissioner of Banks pursuant thereto. 


AprEaL by plaintiff from Armstrong, J., at February Term, 1937, of 
GuiLForD. Reversed. 

Action to subject defendant to stockholders’ liability on certain shares 
of stock in the North Carolina Bank & Trust Company. 

At the clese of the evidence motion for judgment of nonsuit was sus- 
tained, and from judgment dismissing the action plaintiff appealed. 


Brooks, McLendon & IMolderness for plaintiff. 
Hobgood & Ward for defendant. 


Devin, J. The allowance of defendant’s motion for judgment of 
nonsuit requires consideration of the evidence in the light most favorable 
to the plaintiff to determine whether it was sufficient to warrant sub- 
mission to the jury. 
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The evidence tended to show that defendant was the former owner of 
240 shares of the stock of the North Carolina Bank & Trust Company, 
and that on 15 February, 1938, he transferred the stock to his son, 
Julian P. Clark, aged 24, without consideration, the son owning no prop- 
erty except a small amount of personalty. It also appeared in evidence 
that on 9 February, 1933, United Bank & Trust Company, the only 
other commercial bank in Greensboro, closed its doors and was taken 
over by the Commissioner of Banks for the purpose of liquidation. It 
was admitted that on 8 March, 1933, withdrawals from the North Caro- 
lina Bank & Trust Company were limited to five per cent; that the bank 
observed the banking holiday 4 March to 8 March, 19838, pursuant to 
ehapter 120, Public Laws of 1933, and the orders of the Commissioner 
of Banks, and did not reopen therefrom for unrestricted business, al- 
though it did reopen at the end of said banking holiday under the terms 
and provisions of the orders of the Commissioner of Banks, and re- 
mained open for such restricted business as was permitted by the orders 
of the Commissioner of Banks until 20 May, when the Commissioner of 
Banks took possession of the bank for the purpose of hquidation, pur- 
suant to the provisions of the statute relating to insolvent banks, and on 
22 June, 1988, levied assessment equal to the stock liability of each 
stockholder in the bank, and filed the assessment roll in the office of the 
clerk of the Superior Court, under authority of C. S., 218 (¢), (18). 

The transfer of bank stock, te be effective against creditors of the 
bank, must be made in good faith and without intent to evade lability 
as a stockholder, to a person of full age and previous to any default in 
the pavinent of a debt by the bank. C. S., 219 (d). The question of 
intent and good faith must be determined by the surrounding cireum- 
stances, The fact that the defendant transferred his stock to his insol- 
vent son without consideration, and that this was done six days after 
the only other commercial bank in the city had failed and been taken 
over for liquidation by the Commissioner of Banks, would. we think, 
constitute some evidence bearing on the question of the purpose of the 
transfer and be susceptible of the reasonable inference hat it was done 
in order to evade personal liability on the stock. 

It was also urged by the plaintiff that the evidence warrants the con- 
clusion that the transfer of the stock was made within sixty days prior to 
the suspension of the bank, and was therefore prima facie evidence that 
the assignment was made with knowledge of the insolvency of the bank 
and with mtent to evade the stockholders’ lability. C. S., 219 (d). 
While the word “suspension” is ordinarily defined as a “temporary stop,” 
a “temporary delay, interruption, or cessation,” and as to commercial 
institutions, sometimes, “business failure,” yet taken in the connection 
in which it is used in the statute, the reference is to bank stockholders’ 
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liability and to the proceedings to enforee it. The statute (Public Laws 
1921, ch. 4, sec. 24, codified in Michie’s North Carolina Code as seetion 
219 [d]) which sets forth the rule as to the hability of the assignor of 
stock and prescribes the period prior to the suspension of the bank 
within which an assignment would constitute prima facte evidence of 
intent to evade Jiability, occurs im connection with those provisions of 
the Banking Act which relate to the dissolution and lquidation of banks, 
and to the enforcement of the stockholders’ ability accruing only upon 
the final closing of an insolvent bank for the purpose of liquidation. 

However, without regard to the prima fucie effect produced by the 
transfer of bank stock within the period prescribed by the statute, we 
conclude that there was sufhcient evidence to go to the jury, and that 
there was error in sustaining the motion to nonsuit. 

Reversed. 





STATH v. JOHN FOLGER. 
(Filed 9 June, 1937.) 


Automobiles § 31—Driving automobile without due caution at speed or in 
manner endangering persons of property constitutes reckless driving. 
A defendant is guilty under N. C. Code, 2621 (45), if he drives an 
automobile on a public highway without due caution and circumspection 
and at a speed or in a manner so as to endanger or be likely to endanger 
any person or property, and an instruction that he would be guilty under 
this section if he drove an automobile without Que caution and circeum- 
spection, or at a speed or in a manner so as to endanger or be likely to 
endanger any person or property is reversible error as failing to include 

all the facts constituting the statutory offense. 


Apres by defendant from Armstrong, J., at December Term, 193 
of Forsytu. New trial. 

The defendant was tried in the Superior Court of Forsyth County on 
a criminal warrant issued by the municipal court of the city of Winston- 
Salem, N. C., in which it was charged that “the defendant, John Folger, 
on or about 16 June, 1936, within the corporate hmits of the city of 
Winston-Salem, did unlawfully and willfully operate a motor vehicle 
upon a public highway im a dangerous and reckless manner, carelessly 
and heedlessly in willful and wanton disregard of the rights and safety 
of others, or without due caution and cirecumspection and at a speed or 
in a manner so as to endanger the persons and property of others against 
the statute in such cases made and provided.” 
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At the trial, the evidence for the State tended to show that between 
4 and 5 o’clock, during the afternoon of 16 June, 1986, the defendant 
drove an automobile along Fourth Street in the city of Winston-Salem, 
and into the intersection of said street with Patterson Avenue, at a speed 
of 40 to 50 miles per hour, and collided with an automobile driven by 
Clyde Myers on Patterson Avenue, into said intersection at a speed in 
excess of 50 miles per hour. 

The evidence for the defendant tended to show tha: before entering 
into the intersection of Fourth Street and Patterson Avenue, the defend- 
ant stopped his automobile, and looked in both directions along Patterson 
Avenue, and because of tall buildings located on said avenue, did not 
see the automobile driven by Clyde Myers along said avenue, and there- 
after entered said intersection; and that the collision between the auto- 
mobile driven by the defendant and the automobile driven by Clyde 
Myers was caused by the negligence of Clyde Myers in entering the inter- 
section at an excessive rate of speed, and without giving warning of his 
approach to said intersection. 

The court in its charge instructed the Jury as follows: 

“Now, the court charges you that if the State has satisfied you beyond 
a reasonable doubt that the defendant drove his automobile upon a 
public highway or street in the city of Winston-Salem, at the time and 
place alleged, carelessly—that is, without due care or reasonable care, 
and heedlessly—that is, without reasonable heed, and in willful and 
wanton disregard of the rights or safety of others, that is, in an inten- 
tional or reckless disregard of the rights and safety of others—then he 
would be guilty of reckless driving; (or if the State has satisfied you 
from all the evidence in this case that the defendant operated his auto- 
mobile upon a public highway or street of the city of Winston-Salem 
without due caution and circumspection, or at a speed, or in a manner 
so as to endanger or be likely to endanger any person or property on 
the public street, then and in that event, if you so find beyond a reason- 
able doubt, from the evidence, it would be your duty to convict the 
defendant of reckless driving as charged in the warrant). 

The defendant duly excepted to that portion of the foregoing instruc- 
tion which is included in parentheses. 

The jury returned a verdict of guilty. From judgment that he pay 
a fine of twenty-five dollars and one-half the costs of the action, the 
defendant appealed to the Supreme Court, assigning errors in the trial. 





Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State, 
Folger & Folger for defendant. 
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Connor, J. The defendant was charged with a violation of a statute 
which reads as follows: 

“Any person who drives any vehicle upon a highway carelessly and 
heedlessly in a willful or wanton disregard of the rights or safety of 
others, or without due caution and circumspection and at a speed or in 
a manner so as to endanger or be likely to endanger any person or prop- 
erty, shall be guilty of reckless driving, and upon conviction shall be 
punished as provided in section 60 of this act.” Section 3, chapter 148, 
Public Laws of North Carolina, 1927; N. C. Code of 1935, section 
2621 (45). 

Under this statute, a person is guilty of reckless driving (1) if he 
drives an automobile on a public highway in this State, carelessly and 
heedlessly, in a willful or wanton disregard of the rights or safety of 
others, or (2) if he drives an automobile on a public highway in this 
State without due caution and circumspection and at a speed or in a 
manner so as to endanger or be likely to endanger any person or 
property. 

At the trial of this action the court instructed the jury as follows: 

“Tf the State has satisfied you from all the evidence in this case that 
the defendant operated his automobile upon a public highway or street 
in the city of Winston-Salem without due caution and circumspection, or 
at a speed, or in a manner so as to endanger or be hkely to endanger any 
person or property on the public street, then and in that event, if you 
so find beyond a reasonable doubt, from the evidence, 1¢ will be your 
duty to convict the defendant of reckless driving as charged in the 
warrant,” 

There is error in this instruction, for which the defendant is entitled 
to a new trial. The jury should have been instructed that if they were 
satisfied beyond a reasonable doubt, by the evidence, that the defendant 
operated his automobile on a public highway or street in the city of 
Winston-Salem, without due caution and circumspection and at a speed 
or in a manner so as to endanger or be likely to endanger any person or 
property on said public highway or street, then and in that event it 
would be their duty to convict the defendant of reckless driving, as 
charged in the warrant. Where the defendant in a criminal action is 
charged with a statutory crime, 1t is incumbent on the State to satisfy 
the jury beyond a reasonable doubt, by the evidence, of all the facts 
which constitute the crime as defined by the statute. 

The defendant is entitled to a new trial. It is so ordered. 

New trial. 
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JOSIE RUTH McINTYRE v. JOUN G. McINTYRE. 
(Filed 9 June, 1937.) 


Divorce § 12: Estoppel § 3—In suit for alimony, husband may not attack 

marriage on ground that his divorce decree from first wife was invalid. 

Inn suit ngainst the husband by his second wife for divorce from bed 

und board and for alimony, the husband may not attack the validity of 

his marriage to plaintiff by asserting that the divoree which he hed him- 

self obtained in another state from his first wife was null and void 

for want of personal service on her, since he will not be heard to impeach 

the deeree which he had obtained, or to question the jurisdiction of the 

court rendering the decree, after new rights and interest had arisen as a 
result of his second marringe. 


Appear by defendant from rein, Special Judge, at March Extra 
Civil Term, 1937, of Meckiensura. No error, 

Action for divorce a mensa ef fhoro, and for alimony. Defendant 
pleaded the invalidity of his marriage with the plaintiff, on the ground 
that at the tine of the marriage ceremony between them he had a hving 
wife as result of a previous marriage, and that a divorce obtained from 
his former wife by virtue of a decree in the State of Nevada was and is 
null and yoid for want of service on his former wife and lack of juris- 
diction of the Nevada court, and that therefore he and the plaintiff were 
and are not legally married to each other. 

Upon issues submitted, the Jury rendered the following verdict: 

“I. Was there a ceremony of marriage performed between the plain- 
tiff and defendant on 23 January, 1926, in accordance with the formali- 
ties preseribed by law? Answer: ‘Yes.’ 

“2, Did the defendant, at the time of said contract of marriage, then 
have a hiying wife by a preceding marriage, ax alleged in the answer? 
Answer: ‘No,’ 

“3. Did the defendant abandon the platmtiff, as alleged in the com- 
plainté Answer: ‘Yes ” 

It appeared from the evidence of the defendant that the defendant 
John G. MeIntyre, then and now a resident of North Carolina, married 
Cora Wyatt in 1920, and that thereafter the defendant went to the State 
of Nevada, for the purpose of obtaining a divorcee and returning to 
North Carolina, and, after remaining in Nevada nine months, secured 
a decree of absolute divorcee from his wife, Cora, on 3 September. 1925; 
that the Nevada divorce was based upon constructive service only, and 
no personal service was had upon nor general appearance entered by 
said Cora MeIntyre; that defendant immediately returned to North 
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Carolina, and on 28 January, 1926, married the plaintiff, Josie Ruth 
MeIntvre, having advised the plaintiff of the facts and believing the 
Nevada divorce in all respects legal. 

There was evidence sufficient to sustain the verdict on the third issue 
that defendant abandoned the plaintiff. 

Upon the second issue the court charged the Jury in substance that the 
Jaw of North Carolina prolibited the defendant from asserting the i- 
validity of a decree of divorce obtained by him im a foreign state, and 
that since the burden of proof on the second issue was on the defendant, 
there being no evidence to warrant an afhrmative answer, the Jury should 
answer that issue “No.” 

To this instruction defendant in apt time excepted and now assigns 
same as error. 

From judgment on the verdict the defendant appealed. 


Taliaferro & Clarkson for plaintiff, appellee. 
J. L. Delaney for defendant, appellant. 


Devin, J. The single question presented by this appeal is this: May 
a resident of the State, who is the defendant in a suit for alimony, be 
permitted to set up as a defense thereto the invalidity of a divorce decree 
which he himself obtained in another state dissolving a preylous miar- 
riage with a former wife? The answer 1s “No.” 

While this precise question has never before been considered by this 
Court, it would net seem to be in accord with reason and justice that one 
who ne voluntarily invoked the jurisdiction of another state for the 
purpose of obtaining a divoree from a former wife, and has thereby been 
enabled to enter into marital relations with another, should be beard to 
impeach the decree which he had obtained, or to question its jurisdiction, 
when new rights and interests have arisen as a result of his second 
marriage. 

This is in accord with the decisions in other states where the question 
has been presented. ledsoe v. Seaman, 77 Kan., 679; Starbuck e¢. 
dtarbich, 1738 N: ¥.; 503% People ex rel..shrady &. Shredy, 95 NX. 
Supp., 991; Aaufman ve. Naufman, 163 N.Y. Supp., 566; Guggenherm 

Wahl, 208 N. Y., 890; Re Lllis, 55 Mainn., 401; eed me CRE HS 
Tex, Cran, Rep., 129: Asbury v. Powers (hy): 65S. W., 605; 23 L. kh. 


Ay 287; 3A. LR, 522,-and notes 39. L; KR. 695,-and hgtc DR does 
see. 268 vO, -. 378; North C Olid i Review, Vol. XV, No. 2, 
p. 1386. 


While the validity of the Nevada divorce might be successfully as- 
sailed by other parties and under other circumstances (Pridgen v. 
Pridgen, 208 N. C., 583), we conclude that on the facts of this case there 
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was no error in the instructions to the Jury given by the court below on 
the second issue. 

Other exceptions noted at the trial were not brought forward by the 
appeal and need not be considered. 

No error. 





STATE OF NORTH CAROLINA Ex REL. D. B. SWARINGEN v. 
LEET POPLIN, 


(Filed 9 June, 1987.) 


Elections § 18a—Validity of election may be attacked in quo warranto 
proceedings. 


The procedure of quo warranto is available to test the validity of elec- 
tions upon a proper showing, C. S., 870, and the contention that it is the 
duty of the county board of elections to determine the matter, and that 
the unsuccessful candidate is remitted solely to the statutory remedy, 
N. €. Code, 5923, 5927, 5933, is untenable, the jurisdiction of the Superior 
Courts never having been relinquished. 


Sracy, C. J., and Connor, J., concur in result. 


APPEAL by defendant from Alley, J., at March Term, 1937, of WiLxEs. 
Affirmed. 

This is a quo warranto proceeding to try title to the office of county 
commissioner of Wilkes County, N.C. C.S., 869. 

The plaintiff obtained leave of the Attorney-General to bring these 
quo warranto proceedings to try title to the office of county commissioner 
of Wilkes County, N.C. C.S., 870. 

Among other things, it is alleged in the complaint: “That the plaintiff 
is a resident and citizen of the county of Wilkes and was such resident 
and citizen on, prior to, and since the general election held in Wilkes 
County on 8 November, 1936, and was a duly and legelly nominated 
candidate on the Republican ticket for county commissioner of Wilkes 
County, and voted on in said election, and the defendant Leet Poplin is 
a resident and citizen of Wilkes County and was such citizen and resi- 
dent on, before, and since said election, and was a duly nominated candi- 
date for county commissioner of Wilkes County on the Democratic ticket, 
and voted on in said election. . . . That said election board in 
Wilkes County knew at the time that it unlawfully, willfully, and fraud- 
ulently and with intent to deprive this plaintiff of his office by issuing 
said certificate, that plaintiff had received in Rock Creek Township 441 
votes, and that either the election officials of said township, the election 
board, or someone under their control, had unlawfully, willfully, fraudu- 
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lently, and with intent to deprive this plaintiff of his office, changed 
plaintiff’s vote in said township from 441 to 341, and changed the vote 
of B. C. Brock, candidate for State Senate in sald township, in the same 
manner, and a perusal of the report of said township shows beyond all 
doubt that this was done, as the sum of 100 votes cast for other candi- 
dates of the different political parties was not reflected in the vote for 
this plaintiff and said B. C. Brock. That the said election board in 
Wilkes County knew at the time that it unlawfully, willfully, frandu- 
lently, and with intent to deprive this plaintiff of his offiee by issuing 
said certificate that the said election officials of Wilkes County had will- 
fully, unlawfully, and fraudulently caused and permitted, as plaintiff 
is informed and beheves, more than 100 voters to register and vote 
against this plaintiff, who were then upon the day of said election under 
21 vears of age, and knew that said votes were being legally east.’ 

The eleadent demurred to the complaint on the ground that “the 
complaint does not state facts sufficient to constitute a cause of action.” 
C8 10): 

The court below rendered the following judgment: “After hearing the 
argument of counsel and considering said demurrer and complaint, the 
court is of opinion that this court has jurisdiction of the action, and that 
said complaint states a cause of action against the defendant. It is 
therefore ordered that said demurrer be and the same is hereby over- 
ruled. Felix E. Alley, Judge presiding.” 

To the foregoing judgment the defendant excepted, assigned error, and 
appealed to the Supreme Court. 


J. H. Wicker, Wm. M. Allen, and Chas, G. Gureath for plaintiff. 
W. H, McElwee, Trivette d& Holshouser, and J. Milton Cooper for 
defendant. 


Crarxson, J. The question for decision is: Does the complaint state 
facts sufficient to constitute a cause of action? We think so. 

The defendant contends that under the law it is the duty of the county 
board of elections to judicially determine the result of the election from 
the report and tabulation made by the precinct officials. That the un- 
successful candidate must pursue his statutory remedy, citing N. C. 
Code, sections 5923, 5927, 5938, and especially C. 8., 5923 (15), which 
reads as follows: “It shall be the duty of the State Board of Elections: 
(15) ‘To have the general supervision over the primaries and elections 
in the State, and it shall have the authority to make such reasonable 
rules and regulations with respect to the conduct of primaries and elec- 
tions as it may deem advisable: Provided, same shall not conflict with 
any provisions of the law.’ ” 
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We think the decisions of this Court are contrary to the contentions 
of defendant. In Harkrader v. Lawrence, 190 N, C., 441 (442), speak- 
ing to the subject, we find: “One of the chief purposes of quo warranto 
or an information in the nature of quo warranto is to try the title to an 
office. This is the method prescribed for settling a controversy between 
rival claimants when one is in possession of the office under a claim of 
right and in the exercise of official functions or the performance of 
official duties; and the jurisdiction of the Superior Court in this behalf 
has never been abdicated in favor of the board of county canvassers or 
other officers of an election. Rhodes v. Love, 1538 N. C., 469; Johnston 
a, Board of Liections, 172. N. Cs: 162; 161, -Si-d. Carter, 194 Nis 
293; Bouldin v. Davis, 197 N. C., 781; Barbee v. Comrs. of Wake, 210 
Ney Wit, 

In the present case fraud is alleged. The courts are open to decide 
this issue in the present action. In Art. I, sec. 10, of the Const. of 
North Carolina, we find it written: “All elections ought to be free.” 
Our government is founded on the consent of the governed. A free 
ballot and a fair count must be held inviolable to preserve our democ- 
racy. Jn some countries the bullet settles disputes, in cur country the 
ballot. 

For the reasons given, the judgment of the court below is 


Affirmed, 


Sracy, C, J., and Connor, J., coneur in result. 





STATE y. G. M. BROOKS. 
(Filed 9 June, 1937.) 


Criminal Law § 61a—Defendant must be present when judgment of 
corporal punishment is pronounced. 

In this prosecution for abandonment, defendant entered a plea of nolo 
contendere, and an order was entered that defendant pay « certain amount 
into court monthly for the benefit of his wife and children. Thereafter, 
upon default, judgment was entered in the absence of defendant and 
without his knowledge, on his original plea, sentencing defendant to two 
years on the roads, sentence to begin on a stipulated day unless defendant 
paid all matured installments under the prior order. Acid: The judg- 
ment attempting to impose corporal punishment, in the absence of defend- 
ant, unless avoided by compliance with the conditions annexed, was void. 
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Petition by G. M. Brooks for certiorari as substitute for appeal, or in 
the nature of a writ of error (SN. 7. Moore, 210 N. C., 686), filed origi- 
nally in the Supreme Court, and granted at the Spring Term, 1937. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
T. 7. Thorne, C. C. Pierce, and J. L. Simmons for defendant. 


Stacy, C. J. The petitioner entered a plea of nolo contendere at the 
March aren 1932, Nash Superior Court, to an indictment charging 
him with abandonment and nonsupport of his wife and children. C.S., 
44475 8 S.v. Bell, 184 N. C., 701, 115 8. E., 190. An order was entered 
requiring the defendant to cay ne the clerk’s office for the support and 
maintenance of his children certain monthly stipulated amounts, which 
were later increased, and subsequently reduced to the origimal sums. 
C.S., 4449. Default having been made in said payments, Judgment was 
entered at the December Term, 1936, upon the defendant’s original plea 
of nolo contendere, without his knowledge or presence, assigning the 
defendant to two years on the roads, “sentence to begin on the first day 
of the first January Term, 1937, Nash Superior Court, unless it shall 
appear that the defendant has paid into the office of the clerk of the 
Superior Court of Nash County all matured installments under the 
orders entered herein, and has likewise filed with said clerk a bond in 
the penal sum of $1,000, guaranteeing the payment of future install- 
ments as they mature. If said conditions are not complied with, then 
and in that event the clerk of the Superior Court of Nash County is 
ordered and directed to issue capias and commitment and the soheitor of 
the district is directed to take action to have the defendant extradited to 
the end that the sentence herein imposed may be put into effect.” 

The validity of this judgment, attempting to impose corporal punish- 
ment upon the defendant, unless avoided by comphance with the condi- 
tions annexed, is evaiieneed on two grounds: First, because entered with- 
out the veyledee or presence of the accused; and, secondly, for alterna- 
tiveness. The first ground of the challenge would seem to be valid, and 
will be sustained on authority of S. v. Cherry, 154 N. C., 624, 708. E., 
294, Consideration of the second ground is pretermitted. See, how- 
ever, S. vt. Perkins, 82 N. C., 682; Dunn v. Barnes, 73 N. C., 273; 
Hagedorn v. Hagedorn, 210 N. C., 164, 185 8S, E., 768, and cases there 
cited. Compare 8. v. Vickers, 196 N.C. , 239, 145 8. E., 175. 

Speaking to the first ground of the cialonge in the Cherry case, supra, 
IToke, J., delivering the opinion of the Court, said: “While our deei- 
sions have established that in case of waiver the presence of the accused 
is not necessary to a valid trial and conviction, all of the authorities here 
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and elsewhere, so far as we have examined, are to the effect that when a 
sentence, either in felonies less than capital or in misdemeanors, involves 
and ineludes corporal punishment, the presence of the accused is essen- 
tial. Thus, in 8S. v. Paylor, 89 N. C., 540, Ashe, J., delivering the 
opinion, said: ‘But where the punishment is corporal, the prisoner must 
be present, as was held in Rex v. Duke, Holt, 399, where the prisoner was 
convicted of perjury, Holt, C. J., saying: “Judgment cannot be given 
against any man in his absence for corporal punishment; he must be 
present when it is done.”’” This accords with the general statement 
of the law on the subject. 8 R. C. L., 2384; 16 C. J., 1292. 

For the reason stated, the judgment entered at the December Term, 
1936, will be stricken out. 

Error. 





IN THE MATTER oF MRS. FLORENCE POPE JONES, GUARDIAN OF 
WILLIAM R. JONES. 


(Filed 9 June, 1987.) 


Insane Persons § 9b—Issues of fact raised by pleadings on claim on con- 
tract executed by incompetent while sane must be determined by jury. 


Where the petition and answer on a claim against an incompetent’s 
estate arising upon an alleged contract executed by the incompetent while 
sane raises issnes of fact and law, and the cause is transferred by the 
clerk to the civil issue docket, the judge holding the courts of the district 
is without power to determine the matter at chambers in another county, 
and the cause will be remanded to the county in which the action is pend- 
ing for determination of the issues according to law. 


AppEAL by Mrs. Florence Pope Jones, guardian, from an order entered 
by Williams, J., at Chambers in Hillsboro, N. C., 17 December, 1936. 
Error and remanded. 


Oscar G. Barker for appellee. 
Jas. R. Patton, Jr., for appellant. 


Devin, J. Under appointment by the clerk of the Superior Court of 
Durham County, the appellant, Mrs. Florence Pope Jones, duly qualified 
as guardian of the estate of her husband, Wm. R. Jones, who was at the 
time and still is insane and a patient in the State Hospital at Raleigh. 
Subsequently, petition was filed with the clerk of the Superior Court of 
Durham County on behalf of Mrs. W. A. Couch and Mrs. A. C. Jones, 
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sister and mother of the ward, asking for an order directing the guardian 
to make certain payments for the support of Mrs. A. C. Jones, now 75 
years of age, and residing and being cared for in the Old Ladies’ Home 
in Durham, on allegations that contract for that purpose had been made 
by the ward while sane, and upon the additional ground of the depend- 
ence of the mother and the availability of sufficient funds for the purpose 
in the estate, under the provisions of C. 8., 2296. The guardian answer- 
ing, denied that any contract had been made by the ward for the support 
of his mother, or that there were any funds of the estate available for the 
purpose, denied that the income of the ward’s estate was more than sufh- 
cient to defray the cost of the ward’s maintenance and the support of his 
wife. The guardian set up the further defense that the clerk of the 
court was without power to determine a claim based upon the alleged 
contract of the ward, and that the facts were not such as to bring the case 
within the provisions of C. S., 2296, and that the issues raised must be 
decided by a jury. The clerk of the Superior Court of Durham County 
found that issues of fact were raised, and transferred the matter to the 
civil issue docket, under date of 4 December, 1936. There was no 
appeal from the order of the clerk to the judge. 

Thereafter, at the instance of petitioner, upon notice, the cause was 
heard by Judge Clawson Williams, holding the courts of the Tenth Judi- 
cial District, at chambers in Hillsboro, North Carolina, 17 December, 
1936. Judge Williams, from the petition and answer, found the facts 
substantially as alleged in the petition, and made an order directing the 
payment of certain sums by the guardian for the support of Mrs. A. C. 
Jones. To this order the guardian excepted and appealed to this Court. 

Considering only the question of procedure, we are of opinion, and so 
deeide, on the record before us, that the court below was without juris- 
diction at chambers in Orange County to determine the controverted 
issues raised by the petition and answer in a case pending in the Supe- 
rior Court of Durham County. Without deciding the other questions 
discussed on the argument, the cause is remanded to the Superior Court 
of Durham County for determination of the issues of law and fact raised 
by the pleadings. Ledbetter v. Pinner, 120 N. C., 455; Lemly v. Ellis, 
146 N. C., 221; Mills v. McDaniel, 161 N. C., 112; Read v. Turner, 200 
Ne Cait ids Hersey Corp. the dis 20 tN Ca: 1225-0, 4008: 

Error and remanded. 
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STATE vy. FRED (MUTT) STEEL anp SAM JONES. 


(Filed 9 June, 1937.) 
Criminal Law § 80— 

Where defendant, convicted of a capital crime, fails tc serve his case on 
appeal within the time allowed, and fails to request extension of time, his 
appeal will be dismissed on motion of the Attorney-General in the absence 
of error on the face of the record. 


APPEAL by defendants from Rousseau, J., at February Term, 1987, of 
MrcxLensure. Appeal dismissed. 
Motion by the State to docket and dismiss the defendants’ appeal. 


Perr Curram. The defendants were charged in the bil of indictment 
with the murder of one Clifford Fowler. The jury returned a verdict 
of guilty of murder in the first degree as to both defendants, and there- 
upon sentence of death was pronounced, The defendants gave notice of 
appeal, but no case on appeal has been served within the time allowed 
by law, and no request has been made for extension of the time. 

The Attorney-General moves to docket and dismiss the appeal. This 
motion must be allowed, but according to the usual rule of this Court in 
capital cases, we have examined the record to see if any error appears. 
In the record we find no error. 

Appeal dismissed. 





STATE vy. MELVIN COGGIN. 


(Filed 9 June, 1987.) 
Criminal Law § 80— 

Where defendant, convicted of a capital crime, fails to serve his case 
on appeal within the time allowed, and fails to request extension of time, 
his appeal will be dismissed on motion of the Attorney-General in the 
absence of error on the face of the record. 


APPEAL by defendant from Frizzelle, J., at March Term, 1937, of 
Nasu. Appeal dismissed. 
Motion by the State to docket and dismiss the defendant’s appeal. 


Per Curtam. The defendant was charged in the bill of indictment 
with the murder of H. J. Fogleman. The jury returned a verdict of 
guilty of murder in the first degree, and thereupon sentence of death was 
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pronounced. Defendant gave notice of appeal, but no case on appeal 
has been served within the time allowed by the order of the court below, 
and no request has been made for extension of the time. 

The Attorney-General moves to docket and dismiss the appeal. This 
motion must be allowed, but according to the usual rule of this Court in 
capital cases, we have examined the record to see if any error appears. 
In the record we find no error. 

Appeal dismissed. 
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P.D. PENCE v. K. A. PRICE, W. W. BURNS, anp G. R. WOOTTEN,. 
(Filed 30 June, 1937.) 


1. Evidence § 38—Held: Proper foundation was laid for admission of 
secondary evidence of lost records, 

A finding by the court, supported by evidenee, that judicial records 
relevant to the issue had been lost in moving the county offices to a new 
courthouse, and could not be found upon diligent search, js held sufficient 
foundation for the admission in evidence of copies of the records estab- 
lished by a finding of the court to be true copies of the originals. 


2. Homestead § 8— 
The homestead exemption will be enforced whenever possible, and 
waivers thereof are regarded with disfavor. 


3. Appeal and Error § 45a— 

Where jury trial is waived, the findings of fact by the court, when 
supported by competent evidence, are as conclusive as the verdict of a 
jury. 

4. Homestead § 8—Findings held to support judgment that defendant had 
waived his homestead right in surplus after foreclosure. 

Deeree was entered in a suit for foreclosure that the land be sold and 
the proceeds applied to the mortgage debt and other claims constituting 
liens on the land. Confirmation of the sale was entered which stipulated 
that defendant mortgagor should be forever barred from asserting any 
right or title to the land and no appeal was taken from the decree or 
order of confirmation. The commissioner’s report recited that judgment 
in another action had been entered against the mortgagor which stipulated 
that it should constitute a lien against the land from the filing of lis 
pendens, and that the commissioner was holding the surplus after payment 
of the mortgage debt pending the appeal in that action in order to deter- 
mine priority of judgments against the mortgagor. Upon appeal, it was 
determined that the judgment was on a money demand, and that Us 
pendens did not apply. Defendant had asserted his homestead rights in 
the action on the money demand. A year after confirmation defendant 
first made motion in the foreclosure suit for allotment of homestead out 
of the surplus from foreclosure, and undishbursed funds were set aside by 
the commissioner pending determination of the motion. Defendant did 
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not have the motion for allotment of homestead placed on the motion 
docket until ten years after the motion was made. Held: The facts sup- 
port the judgment of the court that defendant had waived his right to 
homestead in the surplus after foreclosure by failing to assert same, and 
evidence of the proceedings in the action on the money demand was com- 
petent on the question of waiver. 

DEVIN, J., dissenting. 


Connor, J., concurs in dissent. 


AppEAL by K. A. Price, movant, from Alley, J., at September Term, 
1936, of CatawBa. Affirmed. 

This is a motion, filed 15 July, 1925, by defendant K. A. Price, in 
a civil action entitled “P. D. Pence v. K. A. Price, W. W. Burns, and 
G. R. Wootten,” for allotment of his homestead from the proceeds of 
sale of his real estate, which was sold under judgment of foreclosure by 
Chas. W. Bagby, commissioner. The parties agreed to waive a jury 
trial, substituting therefor the judge presiding, to find the facts. 

The facts found and judgment are as follows: “This cause coming on 
to be heard upon motion made by defendant K. A. Price, on 15 July, 
1925, for the allotment of a homestead in the premises described in the 
complaint or in the proceeds derived from the sale thereof, and it having 
been agreed that the court should find the facts, the court finds the fol- 
lowing facts: 

“1, That at May Term, 1924, in the case of P. D. Pence against K. A. 
Price, W. W. Burns, and G. R. Wootten, which action was for fore- 
closure of a mortgage given by defendant Price to plaintiff upon the 
lands described in the pleadings, a judgment was rendeved in favor of 
plaintiff and against defendant for $4,021.72, and interest on $3,400 
from 5 May, 1924; and that by the terms of said judgment Chas. W. 
Bagby was appointed a commissioner to make a sale of the real estate; 
and it was further adjudged that ‘said real estate is subzect to sale and 
hereby ordered to be sold for the satisfaction of the judgment now ren- 
dered in favor of the plaintiff, for the settlement and discharge of the 
W. W. Burns note and mortgage now held by G. R. Wootten for $2,500, 
and all unpaid interest thereon, and after these for the satisfaction of 
any other claims which may constitute a lien upon the property in order 
of their priority.’ 

“2. There was no appeal from said judgment; and the defendant 
Price had filed no answer and had made no demand prior thereto for a 
homestead in the lands or the proceeds to be derived from a sale thereof. 

“3. That prior to the May Term, 1924, and subsequent to the execu- 
tion, delivery, and registration by K. A. Price of the mortgage to W. W. 
Burns and of the mortgage to P. D. Pence, a judgment was duly ren- 
dered and docketed in the office of the clerk of the Superior Court of 
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Catawba County, North Carolina, in favor of H. M. Price and against 
K. A. Price for $7,356.20, interest and costs. 

“4. That on 26 June, 1924, after due and legal advertisement, the 
commissioner sold at public auction the property in accordance with the 
terms of the judgment, when and where G. R. Wootten became the last 
and highest bidder at the price of $15,000. 

“5. That the original papers in this cause cannot, after diligent search, 
be found in the office of the clerk of the Superior Court, and the same 
appear to have been Jost or misplaced during the moving of the county 
offices at the time the new courthouse was constructed; and the court 
finds that Exhibit A, hereto attached, is a true and correct copy of the 
report of sale by the commissioner. 

“6. That at the July Term, 1924, of Catawba Superior Court, the 
court, at the request of defendant K. A. Price, granted him additional 
time within which to secure an increased bid, with the understanding 
that the court, at the expiration of said time, could enter judgment of 
confirmation or order a resale out of term and out of the district. 

“7 That thereafter, in August, 1924, his Honor, Judge W. F. Hard- 
ing—the judge holding the courts of the district—approved the order of 
confirmation signed by the clerk of the Superior Court of Catawba 
County on 11 July, 1924; that said judgment of confirmation cannot be 
found, after diligent search, and that Exhibit B, hereto attached, except- 
ing the date of approval, is a true and correct copy thereof. No appeal 
was taken by defendant Price from this judgment of confirmation, 
although it expressly provided that the Commissioner’s deed ‘shall for- 
ever estop the said K. A. Price from claiming any title, interest, or 
equity in or to said property by reason of the fact that G. R. Wootten, 
the owner of the judgment and other hens against the property, became 
the Jast and highest bidder, and for any and all other reasons arising 
prior to the signing of this judgment: “That the commissioner is 
directed to receive the purchase money and to disburse the same in ac- 
cordance with the terms of the prior judgment.” ’ 

“8. Thereafter, the commissioner filed his report of receipts and dis- 
bursements, which was duly audited and recorded in the official records 
in the office of the clerk of the Superior Court of Catawba County, 
North Carolina; that this report, after setting forth in detail the pay- 
ment of the Pence and Burns mortgages and various other items of 
disbursements, contains the following: ‘This leaves a balance of 
$6,873.60 uncredited. However, Mr. G. R. Wootten, the purchaser of 
the property, is the owner of a judgment against K. A. Price, the former 
owner of the property, for the sum of $7,856.20. There is also a judg- 
ment in the case of “J. T. Horney +. K. A. Price” for about $1,100, 
which judgment states it is a lien on the property I sold. [I am author- 
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ized to make proper credit on the $7,356.20 judgment, when the “J. T. 
Horney v. Price” case is finally settled. As both judgments are now 
liens upon the property, and as K. .\. Price will have nothing coming to 
him in either event, I have not required the purchaser to pay me the 
$6,873.60.’ 

“That in the judgment of the Superior Court in ‘Horney v. Price,’ 
it was set out that the judgment was effective from the time of filing of 
notice of lis pendens, which made it effective prior to the judgment in 
‘H. M. Price ». K. AA. Price,’ and G. R. Wootten and K. .\. Price 
appealed therefrom. 

“9. In June, 1925, the case of ‘J. T. Horney v. K. A. Price’ was 
decided by the Supreme Court of North Carolina, reported in 189 N. C., 
820, and it was held that the Horney judgment did not constitute a 
special lien under the dis pendens statute. 

“10. Thereafter, on 15 July, 1925, the defendant K. \. Price, in the 
case of ‘P. D. Pence v. K. A. Price, W. W. Burns, and G. R. Wootten,’ 
made a motion in open court for the allotment of his homestead in the 
premises or in the proceeds derived from the sale thereof. 

“11. That after the decision of the Supreme Court in the case of 
‘J. T. Horney v. K. A. Price,’ and after the making of the homestead 
motion on 15 July, 1925, the commissioner caused the judgment in the 
ease of ‘JI. M. Price v. K. A. Price’ to be credited wich all proceeds, 
excepting $1,000 of the sale remaining after the payment of costs, tax 
hens, and the amount due on the Pence and Burns mortgages, and also 
wrote on the judgment docket, in substance, the following: ‘A eredit of 
$1,000 is being withheld pending disposition of motion by defendant 
kK. iA. Price for homestead.’ 

“12. That from the time of making the motion for homestead until 
about one year ago, the defendant K. A. Price made no further effort to 
have his homestead allotted, and that at said time he caused the action to 
be placed on the motion docket. 

“Upon the foregoing facts, it is ordered and adjudged that the defend- 
ant K. .\. Price has waived, and is estopped from claiming, his home- 
stead rights, and that he is not entitled to a homestead in the lands or in 
any part of the proceeds derived from the sale thereof; and that the 
commissioner is authorized to enter an additional eredit of $1,000, as of 
25 Dugust, 1924, upon the judgment of ‘II. M. Price v. K. A. Price.’ 
It 1s further ordered that the costs of this action, ineluding the recording 
of this Judgment, be taxed against K. .\. Price. 

“The parties, in open court, at September Term, 1936, agreed that the 
decision of the court herein and its findings of fact could be made and 
signed out of term and out of the district as of September Term, 1936. 
This 30 September, 1936. Friix E, ALLEY, 

Judge Presiding.” 
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To the foregoing findings of fact and judgment, K. A. Price, movant, 
excepted, assigned error, and appealed to the Supreme Court. 


C.D. Swift, Bailey Patrick, and W. A. Self for respondents. 
M. H. Yount for movant. 


Crarkson, J. The movant, K. A. Price, excepted and assigned error 
(which we cannot sustain) to certain evidence as to lost records and the 
controversy in the case of “Horney v. Price.’ We think the foundation 
was properly laid for the evidence as to lost records and the evidence as 
to the “Horney case” was relevant and material on the question of 
waiver. We think the only serious question on this record is: Did K. A, 
Price waive his right to homestead exemption? We think he did. 

The homestead exemption is a favorite of the law and the right will 
be sustained whenever it is possible to do so, but 1t can be waived and 
released and thus made ineffective. 

It was agreed that the court below might find the facts. 

It is well settled that where a jury trial is waived the findings of fact, 
supported by evidence, by the court are as conclusive on us as if the 
facts were found by a jury. 

In regard to homestead exemptions of movant K. A. Price, the court 
below found as a fact that at May Term, 1924, an action had been 
instituted against K. A. Price to foreclose a certain mortgage given by 
him. At May Term, 1924, a judgment was rendered against Price. It 
is found as a fact that “There is no appeal from said Judgment; and the 
defendant Price had filed no answer and had made no demand prior 
thereto for a homestead in the lands or the proeceds to be derived from 
a sale thereof.” 

A judgment was duly rendered against Price confirming the sale. It 
is found as a fact: “No appeal was taken by defendant Price from this 
judgment of confirmation, although it expressly provided that the com- 
missioner’s deed ‘shall forever estop the said K. A. Price from claiming 
any title, interest, or equity in or to said property by reason of the fact 
that G. R. Wootten, the owner of the judgment and other liens against 
the property, became the last and highest bidder, and for any and all 
other reasons arising prior to the signing of this judgment: “That the 
commissioner is directed to receive the purchase money and to disburse 
the same in accordance with the terms of the prior judgment herein.” ’ ” 

It is further found as a fact that “Thereafter, on 15 July, 1925, the 
defendant K. A. Price, in the case of ‘P. D, Penee v. K. A. Price, W. W. 
Burns, and G. R. Wootten,’ made a motion in open court for the allot- 
ment of his homestead in the premises or in the proceeds derived from 
the sale thereof.” 
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This was nearly a year after final confirmation. “That from the time 
of making the motion for homestead until about one year ago, the de- 
fendant K. A. Price made no further effort to have his homestead 
allotted, and that at said time he caused the action to be placed on the 
motion docket.” This was some ten years after that K. A. Price made 
this motion. 

In Caudle v. Morris, 160 N. C., 168 (171), is the following: “As con- 
tended by the learned counsel for plaintiffs, there is no such claim or 
plea of homestead set up in the answer of either Bryant Smith or Mollie 
Morris. It has been uniformly held by the Court that in an action to 
recover land, if the defendant desires to claim a homestead therein he 
should assert his rights by proper averment in the answer. Walson v. 
Laylor, 98 N. C., 276. In the opinion the Court says: ‘No issue in 
regard to the homestead was raised by the pleadings, and there was no 
question in relation thereto, as appears from the record, till after the 
verdict. The issues are raised by the pleadings,’ citing Hinson v. 
Adrian, 92 N. C., 121. The Court further says: ‘In all cases cited by 
counsel for the defendants, the claim to the homestead was presented by 
the pleadings.’ This case has been cited and approved in a number of 
cases given in the annotation edition of our reports, and is directly in 
point and determinative of this appeal.’ Simmons v. McCullin, 168 
N. C., 409; Duplin County v. Harrell, 195 N. C., 445; Cheek v. Walden, 
195 N. C., 752; Farris v. Hendricks, 196 N. C., 489. 

It may be noted that in the action “J. T, Horney v. K. A. Price” is 
the following: “Counsel at the same time stated that in any further 
proceedings, either in this cause or any other cause affecting the property 
in question, the defendant K. A. Price reserves his right at all times to 
seek the benefit of the Constitution in law for the preservation of his 
homestead rights in the lands, and defendant objects to the judgment 
tendered to the court and signed. To this judgment the defendant 
excepts and appeals to the Supreme Court. Notice given ir. open court.” 
This appeal was never perfected. 

The judgment in the “Horney case,” entered at the September Term, 
1924, recites that it is to be effective from the time of filing of lis pendens 
therein, 22 March, 1923, and the commissioner states that the question of 
Dr. Price’s homestead was raised in that case. This was prior to the 
filing of the present motion on 15 July, 1925. 

In Simmons v. McCullin, supra, at p. 414, we find: “A regular judg- 
ment against him, disposing of his homestead, would not be void, or even 
irregular, but at most only erroneous, and to be corrected, if wrong, by 
appeal. MeLeod v. Graham, 132 N. C., 4738; Henderson v. Moore, 125 
N. C., 383." N.C. Prae. & Proc. in Civil Cases (McIntosh), sec. 652, 
pp. 735-6. 
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Under the facts found, supported by competent evidence, we think the 
movant, K. A. Price, has lost his right to his homestead exemptions, 
For the reasons given, the judgment of the court below is 


Affirmed. 


Devin, J., dissenting: I find myself unable to agree with the majority 
opinion holding that the judgment debtor has waived his right to the 
homestead under the facts of this case. 

The right of a debtor to the exemption of his homestead from sale 
under execution or other final process, guaranteed by the Constitution, 
has been uniformly regarded as one peculiarly entitled to the protection 
of the court. The loss of the homestead exemption is not favored by 
the law. C. J., 9381. 

It is settled law in this State that a Judgment debtor whose land has 
been sold under a prior mortgage is entitled to a homestead in the sur- 
plus over the mortgage debt. Wilson v. Patton, 87 N. C., 318; Leak v. 
Gay, 107 N. C., 468; Montague v. Bank, 118 N. C., 2838; Farris v. 
Hendricks, 196 N. C., 439. 

The only question presented in this case is whether the judgment 
debtor has lost his right to homestead by waiver or estoppel. The facts 
as they appear from the record and findings of the Judge below do not 
justify the conclusion that the defendant debtor has waived his consti- 
tutional right. The defendant’s land was subject to the two principal 
liens of a mortgage and a judgment. The mortgage creditor instituted 
action to foreclose and no defense was interposed either as to the debt or 
the right to foreclose, and judgment of foreclosure was entered and a 
commissioner named to sell. At the sale the land was purchased by 
G. R. Wootten, who was the owner of the debt secured, and also the 
assignee and owner of the judgment. 

The foreclosure judgment, after adjudging the debt and decreeing sale, 
provided: ‘Any clear balance in his (commissioner’s) hands shall be 
paid over to said K. A. Price. And the effect of this judgment and 
decision shall be to foreclose the said Price from any further equity or 
right of redemption in said land. And this cause is retained for such 
other and further orders as may be proper.” 

The order confirming the sale directed the commissioner to execute 
deed for the land to the purchaser free of all liens and equities, and 
decreed that the deed should forever estop Price from claiming any title, 
interest, or equity in said land, and the commissioner was directed to 
disburse the purchase money “in accordance with terms-of prior judg- 
ment herein.” 

The final report of the commissioner, dated 14 February, 1925, showed 
a surplus of $6,873 over the mortgage debt, and recited that as there was 
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a pending action of “Horney v. Price,” involving an asserted lien on the 
land, he was authorized to make the proper credit on the Wootten judg- 
ment when the “Horney case” was settled. The case of “Horney r. 
Price” finally resulted in decision that Horney had no specifie len on 
the land. As Horney’s judgment in that case was subsequent to the 
Wootten judgment, it has no further relation to this case, except that 
reference was made in the appeal entries therein to Price’s claim of 
homestead in the land. 

On 15 July, 1925, defendant Price filed in the cause a written motion 
for the allotment of his homestead in the surplus proceeds from the sale 
of his land, and the minute docket of the court contains this entry: 
“Motion heretofore made and filed by K. A. Price for allotment of his 
homestead in the purchase money in the hands of Chas. W. Bagby, 
commissioner, over and above the amount due for paymen: of the mort- 
gages, interest, and costs, was ealled and continued by the court for fur- 
ther hearing.” 

After the final decision of “Horney v. Price,” and after the entry of 
the motion for homestead, the commissioner caused the Wootten judg- 
ment to be credited with all proceeds of sale after payment of mort- 
gages, taxes, and credit of $1,000, and entered on the judgment docket 
the following: “i\ eredit of $1,000 is being withheld pending disposi- 
tion of motion by defendant Price for homestead.” Thereafter no fur- 
ther entry was made as to the motion for homestead until it was heard 
at September Term, 1986. The court below found “that from the time 
of making the motion for homestead until about one year ago the defend- 
ant made no further effort to have his homestead allotted, and that at 
said time he caused the action to be placed on motion docket.” 

Upon the facts recited, it was adjudged that K. iA. Price was “estopped 
from elaiming his homestead rights”; that he was not entitled to home- 
stead in the surplus, and the judgment thereupon authorized the com- 
missioner to enter an additional eredit of $1,000 upon the Wootten judg- 
ment. In this I think there was error. 

In the last analysis, the facts show that after the sale under fore- 
closure and while the surplus belonging to the mortgage debtor was still 
in the hands of the commissioner and unapplied, the judgment debtor 
filed motion for the allotment of his homestead right therein. This 
motion was entered on the docket and continued for hearing by the court. 
The commissioner entered on the judgment docket that the $1,000 fund 
was withheld pending the disposition of this motion. There the matter 
rested. [t does not appear whether it was the fault of the plaintiff, 
defendant, or the court that it was not called for hearing earlier. The 
creditor suffered nothing by the delay, while the debtor may have lost 
the income from the fund during that period. Conceding it was the 


? 


ee SPRING TERM, 1937. 715 


PENCE v. PRICE. 


ee 











—_ 


movant’s duty to press his motion, he cannot be held to have waived his 
right to press it by permitting 1t to remain undisposed of. lis motion 
was still pending in court and could only have been disposed of by some 
judgment or order of the court. Manhs v. Utilities Co., 210 N. C., 3812. 
As was said in that case, “No statute of limitation runs against a litigant 
while his case is pending in court.” 

The fact that defendant Price filed no answer to the foreclosure swt 
and did not appeal from the judgment cannot deprive him of his con- 
stitutional right. In order to preserve his right to homestead the debtor 
is not required to deny the obhgation or to appeal from the judgment 
declaring the debt. The Constitution guarantees to him the right to lus 
homestead and exempts 1t from sale under execution or other final 
process. The original judgment only foreclosed his right of redemption 
in the fund, not to his homestead mght in the surplus. The balance 
from proceeds of foreclosure sale was ordered paid over to the defendant, 
and the judgment ordered the cause retained for further orders. 

The confirmation judgment directed the disbursement of the fund “in 
accordance with the terms of the prior (foreclosure) Judgment.” 

This could not be held to estop defendant thereafter to claim his con- 
stitutional right while the fund was still not fully disbursed and while 
the amount of lis homestead was, and still is, held pending the disposi- 
tion of his motion for homestead. 

The cases, cited in the opinion as authority for holding it was neces- 
sary for the defendant Price to have asserted his right to homestead by 
proper averinent in the answer, do not sustain that rule as applicable to 
the facts in this ease. “It is out of the facts that the law arises.” 

Ju Caudle v. Morris, 160 N. C., 168, the suit was to recover land from 
defendant Smith, whe held a deed from J.C. L. Llarris, commissioner. 
The plaintiffs claimed under a prior deed to their tather, now deceased. 
Upon verdict for plaintiffs, the Judgment there recited that the recovery 
of the land was subject to the homestead of the widow of plaintitts’ 
father. But in that case there were no debts and no creditors, and 
therefore the homestead right of the widow under sec. 5, Art. X, of the 
Constitution did not apply, and it further appeared that the widow was 
a party to the proceeding in which Harris was appointed commissioner 
while the plaintiffs were not. There were no pleadings to raise an issue 
as to the widow’s right to a homestead, and the insertion in one of the 
issues, ‘Subject to homestead of .A. V. Emery’s widow,” was held not 
sufficient to establish homestead in her. 

The facts in the instant case are manifestly quite different. 

In Simmons v. McCullin, 168 N. C., 409, there was a consent judg- 
ment that the plaintiff (the widow of a man who had been feloniously 
slain by the defendant) recover of the defendant $3,000, and “the sheriff 
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shall satisfy the same out of the property attached by him in the case of 
‘Bradshaw, administrator of Simmons, against defendant MeCullin,’”’ 
It was there held that the homestead had been waived and that the 
judgment was not void, but at most erroneous and to be corrected on 
appeal. 

In Wilson v. Taylor, 98 N. C., 275, the facts were that the defendant 
Taylor requested plaintiff to buy in the land for him at a sale by the 
sheriff under execution of a judgment by another against Taylor. It 
was held that plaintiff, for the amount so paid out at the request of the 
plaintiff, had a lien on the land, and that no question cf homestead was 
raised, The opinion in that case uses this language: “. . . whether 
by any act, however fraudulent and misleading, the owner can be 
estopped from claiming a homestead, except by deed with the consent 
of the wife, evidenced by her privy examination, as prescribed by 
Art. X, sec. 8, of the Constitution, 1t is not necessary for us now to 
consider, and if it were, Edward Taylor, as appears from the evidence 
and verdict of the jury, having invoked the kindness and friendship of 
the plaintiff, and procured the purchase of the land for his own benefit, 
and for which, at his solicitation, the plaintiff had paid the claim of the 
defendants, does not present a very meritorious consideration. Hinson 
v. Adrian, 92 N. C,, 121.” 

In Duplin County v. Harrell, 195 N. C., 445, Harrell’s land was sold 
under various deeds of trust, resulting in a surplus. This was ordered 
paid over to a judgment creditor under a judgment docketed in 1923, for 
the reason that in 1925 Harrell had conveyed the :and to Cooper, 
trustee for O. C. Blanchard, and therefore was not entitled to home- 
stead, having conveyed it. The Court there said: “We think the prior 
judgment of Parker had priority over the subsequent deed in trust to 
Cooper, trustee for O, C, Blanchard.” 

In Cheek v. Walden, 195 N. C., 752, 1t was held that a judgment 
ereditor was not permitted to sell the land under execution without 
allotting the homestead, notwithstanding the subsequent execution of a 
mortgage on the land by the judgment debtor. 

In Farris v. Hendricks, 196 N. C., 489, it was held that the judgment 
debtor was entitled to homestead in the surplus but not to be paid its 
present cash value. 

In Hinson v, Adrian, 92 N. C., 121, the homestead was allotted in the 
surplus after sale under mortgage, but not in the land itself. 

it seems to me that none of the cases cited is sufficient authority for 
holding that the defendant, under the facts appearing in this case, has 
waived his constitutional right to homestead. 

On the contrary, it was held in Beavan v. Speed, 74 N. C., 544, and in 
Howell v. Roberson, 197 N. C., 572, that a debtor could not waive his 
homestead by an agreement to that effect contained in the note. 
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And in Abbott v. Cromartie, 72 N. C., 292, where the debtor’s land 
was sold under execution without allotting homestead, and the debtor 
leased the land from the purchaser for three years, it was held that this 
did not constitute a waiver or bar the debtor’s claim to homestead. 

In Lambert v. Kinnery, 74 N. C., 348, it was said that the homestead 
right could be lost or parted with only in the mode prescribed by law. 

To the same effect, Littlejohn v. Egerton, 76 N, C., 468; Edwards v. 
Kearsey, 74 N. C., 241. See, also, Ferguson v. Wright, 113 N. C., 537; 
Connor and Cheshire, Constitution of North Carolina, pp. 393-394. 

There was no estoppel upon defendant either by judgment, by deed, or 
in pais. There was no evidence of conduct on his part to mislead the 
creditor, or alter his position. Nor should the defendant be held to have 
waived a constitutional right by failing to press a motion pending in 
court as to a fund still held awaiting the disposition of his motion. 


Connor, J., concurs in dissenting opinion. 








CAROLINA POWER & LIGHT COMPANY v. JOHNSTON COUNTY ELEC- 
TRIC MEMBERSHIP CORPORATION, anv J. W. WOODARD, A. F. 
HOLT, SNEAD SANDERS, A. J. WHITLEY, J&R... WADE H. ATKINSON, 
J. L. LEE, ann G. VT. SCOTT, INDIVIDUALLY AND AS DIRECTORS AND MEM- 
BERS OF JOHNSTON COUNTY ELECTRIC MEMBERSHIP CORPORA- 
TION, anp THOMPSON ELECTRICAL COMPANY, a CORPORATION, 


(Filed 30 June, 1937.) 


1. Electricity § 3—Corporation formed under ch. 291, Laws of 1935, need 
not get certificate of convenience before constructing power lines. 
Plaintiff utility company, operating in the community, instituted this 
action to restrain defendant corporation, which was formed under ch. 291, 
Public Laws of 1985 (N. C. Code, 1694, subsees. 7 to 28), from construct- 
ing power lines in the community parallel or which would parallel lines 
already lawfully constructed by plaintiff company, on the ground that 
defendant’ corporation had not secured a certificate of convenience from 
the Utilities Commissioner, as required by ch. 455, Publie Laws of 19381 
(N. C. Code, 1037 [d])}. MZeld: By express provision of the act of 1935, cor- 
porations formed thereunder are not subject to the provisions of any other 
act, and the temporary restraining order was properly dissolved, the 
Act of 1931 not being applicable to defendant corporation. 
2. Appeal and Error § 38— 
Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting. the judgment of the lower court will be affirmed in accordance 
with the usual practice. 
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APPEAL by plaintiff from Small, J., at November Term, 1936, of 
Wake. Affirmed. 

This is an action for judgment: 

1. That the defendants be perpetually restrained and enjoined: 

‘“Ca) From, in any manner or by any means, inducing, persuading, 
coercing, or Intimidating any person or persons to fail or refuse to com- 
ply with his or their contracts or agreements with the plaintiff to wire 
his or their premises and to take electric service from the plaintiff. 

“(b) Ifrom, im any manner or by any means, inducing, persuading, 
coercing, or Intimidating any person or persons to discontinue the taking 
of electrie service from the plaintiff in violation of his or their contracts 
or agreements with the plaintiff to take such service. 

“(¢) From, im any manner or by any means, interfering with the 
plaintiff in the construction and operation of its rural lines in Johnston 
County, where plaintiff has lawfully constructed and is now operating 
such lines, and from inducing, persuading, coereing, or intimidating 
prospective customers of the plaintiff along such lines not to take electric 
service from the plaintiff. 

“(d) From constructing or operating any rural electric lines parallel- 
ing any rural lines of the plaintiff, or in territory occupied by the plain- 
tiff, or in territory contiguous to the rural lines of the plaintiff, until 
or unless a certificate of convenience and necessity is first obtained by 
the defendant Johnston County Electric Membership Corporation from 
the North Carolina Utilities Commissioner as provided by law.” 

2. That the defendant Johnston County Electric Merabership Corpo- 
ration is a public utility corporation and as such is required to obtain 
from the North Carolina Utilities Commissioner a certificate of con- 
venience and necessity before it may proceed further with the construc- 
tion or operation of rural lines in competition with the plaintiff. 

3. That plaintiff have such other and further relief as the court shall 
find it is entitled to, and recover of the defendants the costs of the action. 

From judgment dissolving a temporary restraining order and dismiss- 
ing the action, the plaintiff appealed to the Supreme Court, assigning 
error in the judgment. 


W. if, Weatherspoon, A. Y. Arledge, Abell & Shepard, and MacLean, 
Pou & Emanuel for plainteff. 
I. M. Batley for defendants. 


Connor, J. At the hearing of this action in the Superior Court, the 
court was of opinion that on all the evidence offered by both the plaintiff 
and the defendants, the plaintiff is not entitled to the relief prayed for 
in its complaint. -\ccordingly, the temporary restraining order issued 
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in the action was dissolved, and the action was dismissed by Judgment 
as of nonsuit. On its appeal to this Court, the plaintiff contends that 
there is error in the Judgment: 

1. For that the judgment is predicated primarily on the erroneous 
holding of the court that the defendant Johnston County Electric 
Membership Corporation was not required, before beginning the con- 
struction or operation of its facilities for serving its members by fur- 
nishing them electricity for hghts and power, to obtain from the Utilities 
Commissioner of North Carolina a certificate that public convenience 
and necessity requires or will require the construction and operation of 
said facilities by the said defendant; and, 

2. For that there was evidence at the hearing of the action sufficient 
to show that the defendants, other than Thompson Electrical Company, 
have wrongfully and unlawfully caused and will wrongfully and unlaw- 
fully continue to cause customers of the plaintiff to violate their con- 
tracts or agreements with the plaintiff, as alleged in the complaint, and 
that for this reason the action should not have been dismissed, but should 
have been continued for a final hearing. 

The plaintiff is a public service corporation, organized and doing 
business under the laws of this State, with its principal office in the city 
of Raleigh, Wake County, North Carolina. It is engaged in business 
in this State and elsewhere as a publie utility and as such furnishes its 
customers electricity for lights and power. Prior to the commencement 
of this action, the plaintiff had lawfully entered Johnston County, 
which adjoins Wake County, and had constructed lines and other facili- 
ties for the purpose of furnishing to residents of rural communities of 
Johnston County electric service. It had at great expense procured 
from many residents of rural communities of Johnston County contracts 
or agreements by which said residents had agreed to wire their premises, 
and to take from the plaintiff, as its customers, electric service. Many 
of these prospective customers of the plaintiff, notwithstanding their 
contracts and agreements, have failed to wire their premises, or to take 
from the plaintiff electric service. Such failures have resulted and will 
result in great loss and damage to the plaintiff. 

The defendant Johnston County Electric Membership Corporation 
was organized under and pursuant to the provisions of chapter 291, 
Publhe Laws of North Carolina, 1935. N. C. Code of 1935, section 
1694 (7 to 28). After its organization and prior to the commencement 
of this action, the said defendant applied to the Federal Rural Electrifi- 
cation Administration for a loan of money to enable it to construct 
facilities for the purpose of furnishing its members electric service. 
This application was approved by the North Carolina Rural Electrifica- 
tion Authority, and the Federal Rural Electrification Administration 
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has agreed to make the loan in accordance with said application. Rely- 
ing upon said agreement, the defendant has entered into a contract with 
the defendant Thompson Electrical Company, of Raleigh, N. C., for the 
construction of said facilities. Pursuant to said contract, the defendant 
has constructed and will continue to construct lines in rural communities 
of Johnston County, which parallel or will parallel certain lines con- 
structed by the plaintiff. There is now and will continue to be sharp 
competition between the plaintiff and the said defendant in certain rural 
communities in Johnston County. The defendant has not obtained or 
applied for a certificate of convenience and necessity, In accordance with 
the provisions of chapter 455, Public Laws of North Carolina, 1931. 
N.C. Code of 1935, section 1037 (d). 

It is provided by statute in this State that “no person, or corporation, 
their lessees, trustees, or receivers, shall hereafter begin the construction 
or operation of any public utility plant or system, or acquire ownership 
or control of (such plant or system) either directly or incirectly, without 
first obtaining from the Utilities Commissioner a certificate that public 
convenience and necessity requires or will require such construction, 
acquisition, or operation: Provided, that this section shall not apply to 
new construction in progress at the time of the ratification of this act, 
nor to construction into territory contiguous to that already occupied, 
and not receiving similar service from another utility, nor to construc- 
tlon in the ordinary conduct of business.” Chapter 455, Public Laws 
of North Carolina, 1931; N. C. Code of 1935, section 1087 (d). 

This statute is not applicable to the defendant Jchnston County 
Electric Membership Corporation, which was organized under the pro- 
visions of chapter 291, Public Laws of North Carolina, 1935. Section 
23 of said chapter is as follows: 

“This act is complete in itself, and shall be controlling. The provi- 
sions of any other law, general, special, or local, shall not apply to a 
corporation formed under this act.” 

By reason of the provisions of this section of the statute under which 
it was organized, there was no error in the holding of the court in the 
instant case that the defendant Johnston County Electric Membership 
Corporation was not required, before beginning the construction or 
operation of its facilities for serving its members by furnishing them 
electricity for lights and power, to obtain from the Utilities Commissioner 
of North Carolina a certificate that public convenience and necessity 
requires or will require the construction and operation of said facilities 
by said defendant. The judgment, in so far as the same is predicated 
upon this holding, is affirmed without division of opinion by members 
of this Court. 
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Schenck, J., one of the members of this Court, not sitting at the 
hearing of this appeal, and the other members being evenly divided in 
opinion as to whether there was error in the Judgment dismissing the 
action, on the ground that there was no evidence at the hearing tending 
to show that the defendants have wrongfully and unlawfully caused cus- 
tomers of the plaintiff to violate their contracts or agreements with the 
plaintiff, and will continue to wrongfully and unlawfully cause said 
customers to violate their contracts or agreements with the plaintiff, as 
alleged in the complaint, the judgment dismissing the action is affirmed 
in accordance with the practice of this Court in such cases. (Gott v. 
Ins. Co., 210 N. C., 882. 

In accordance with this opinion, the judgment is 


Affirmed. 








STATE v. RALPH C., FLOWERS. 
(Filed 30 June, 1987.) 


1. Criminal Law § 29b—Evidence of guilt of distinct offense is competent 
if tending to show intent, guilty knowledge, or scienter. 


Defendant was charged with conspiracy to rob and with robbery com- 
mitted pursuant thereto. The State introduced evidence that within a 
week after the robbery charged in the second count of the bill of indict- 
ment defendant conspired with the same confederate to burn an automo- 
bile in order to collect the fire insurance thereon. Heid: The evidence 
was competent under the exception to the general rule that evidence of 
guilt of a distinct offense is competent if tending to show intent, design, 
guilty knowledge, or scienter. 


2. Criminal Law § 35—Evidence of association of coconspirator and de- 
fendant and flight of coconspirator held competent. 


Defendant was indicted for conspiracy to rob and with robbery com- 
mitted pursuant to the conspiracy. The State introduced evidence of the 
association between defendant and his alleged coconspirator within a 
short time before and after the robbery, and that a few hours after the 
robbery defendant’s alleged coconspirator left the city in an automobile 
with defendant’s niece, and that a week after the robbery defendant and 
his alleged coconspirator entered into another conspiracy to burn an auto- 
mobile belonging to defendant’s niece in order to collect fire insurance 
thereon. Held: The evidence was competent not only to corroborate the 
testimony of the coconspirator upon the trial, but also as tending to show 
that defendant was a party to the conspiracy to rob, and that his presence 
at the scene of the robbery was in consequence of the conspiracy. 


AppraL by defendant from Armstrong, J., at October Term, 1936, of 
Forsytu. No error. 
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This 1s a criminal action in which the defendant Ralph C. Flowers 
was tried on an indictment which contains two counts. 

In the first count it is charged that on or about 11 September, 1936, 
at and in Forsyth County, Ralph C. Flowers and LeRoy Blackman did 
unlawfully, willfully, and feloniously conspire with each other to assault 
an employee of Powers and Anderson Dental Company with firearms 
or other dangerous weapons, and by means of said assault to rob the 
said Powers and Anderson Dental Company of money, gold, and other 
valuable personal property. 

In the second count it is charged that pursuant to said conspiracy the 
said Ralph C. Flowers and LeRoy Blackman, on 11 September, 1936, 
did unlawfully, willfully, and feloniously assault one Frank Shoaf, an 
employee of Powers and Anderson Dental Company, with firearms or 
other dangerous weapons, and by means of said assault did rob the said 
Powers and Anderson Dental Company of one lot of gold bars of the 
value of $700.00. 

When they were arraigned on the indictment, the defendant LeRoy 
Blackman entered a plea of guilty; the defendant Ralph C. Flowers 
entered a plea of not guilty. 

At the trial, the jury returned a verdict that the defendant Ralph C. 
Flowers is guilty as charged in both counts of the indictment. 

From judgment that he be confined in the State’s Prison for a term 
of not less than seven or more than ten years, the defendant Ralph C. 
Flowers appealed to the Supreme Court, assigning errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Fred S. Hutchins, Wilham EB. Leahy, and William J. Hughes, Jr., 
for defendant. 


Connor, J. After he had offered evidence at the trial of this action 
tending to show that the defendant Ralph C. Flowers is guilty as charged 
in both counts of the indictment, and after the defendant had sought to 
impeach witnesses for the State, by their cross-examination, the solicitor 
for the State announced to the court that he would offer further evidence 
tending to show that after the robbery of the Powers and Anderson 
Dental Company by the defendant Ralph C. Flowers, on 11 September, 
1936, as charged in the second count, pursuant to the conspiracy charged 
in the first count of the indictment, and within one week after the said 
robbery, the said Ralph C. Flowers and LeRoy Blackman unlawfully, 
willfully, and feloniously conspired with each other to burn an automo- 
bile owned by a niece of the defendant, and that pursuant to said con- 
spiracy the said LeRoy Blackman, on 18 September, 1936, did unlaw- 
fully, willfully, and feloniously set fire to and burn said automobile. 
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Counsel for defendant stated to the court that they would object to 
the admission of such evidence. , 

The court thereupon ruled that evidence tending to show a conspiracy 
to burn and the burning of an automobile owned by a micce of the 
defendant would be admitted as evidence tending to show a conspiracy 
between the defendant Ralph C. Flowers and LeRoy blackman, as 
charged in the first count of the indictment. The defendant excepted 
to this ruling. 

The State therenpon offered evidence tending to show that some time 
during the week following 11 September, 1936, the defendant Ralph 
C. Flowers offered to pay to LeRoy Blackman the sum of $10.00 if the 
said Blackinan would drive the automobile owned by his niece beyond 
the city limits of Winston-Salem, during the nighttime, and set fire to 
and burn the said automobile. LeRoy Blackman accepted the offer of 
the defendant, and on the night of 18 September, 1936, drove the auto- 
mobile a short distance from the city limits of Winston-Salem, and set 
fire to and burned the automobile. After the automobile was burned, 
the defendant paid to the said LeRoy Blackman the sum of $9.00. The 
automobile was sured agaiust loss by fire, the policy having been pro- 
cured by the niece of the defendant in his office a few days before the 
automobile was burned. The defendant paid the premium for the 
policy. 

The defendant objected to the admission of the evidence offered by 
the State tending to show the conspiracy between the defendant and 
LeRoy Blackman, and the subsequent burning of the automobile by the 
said LeRoy Blackman. The court repeatedly instructed the jury that 
the evidence should be considered by them only as tending to show that 
the defendant was a party to the conspiracy to rob the Powers and 
Anderson Dental Company, as charged in the first count im the indtet- 
ment. The defendant excepted to each and all the rulings of the court 
upon his objections to the evidence tending to show a conspiracy to burn 
and the burning of the automobile of defendant’s niece, and subsequently 
during the trial offered evidence in contradiction of such evidence. On 
his appeal to this Court, the defendant duly assigns as error each and 
all said rulings. 

Dyiws  alellen, 189 aN Cs 006.1 Ze S.-i Ut as said by S(deys Ci) 

“Tt ais undoubtedly the general rule of law, with some exceptions, that 
evidence of a distinet substantive offense 1s Inadmissible to prove another 
and independent crime, the iwo being wholly disconnected and in no way 
related to each other. S. v. McCall, 181 N. C., 798; S. e. Graham, 121 
Ns C6235 8. a Frazier, J18-.N. C4 12513 5. oS ef ries, ALT Ne Ce (27: 
S.u. Shuford, 69 N. C., 486. But to this there is the exception as well 
established as the rule itself, that proof of the commission of other like 
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offenses is competent to show the quo animo, intent, design, guilty knowl- 
edge, or scienter, when such crimes are so connected with the offense 
charged as to throw light upon this question. S. v. Simons, 178 N. C., 
679, and cases there cited. Proof of other like offenses is also competent 
to show the identity of the person charged with the crime. S.v. Weaver, 
104 N. C., 758. The exceptions to the rule are so fully discussed by 
Walker, J., in S. v. Stancill, 178 N. C., 683, and in a valuable note to 
the case of People v. Molineaux, 168 N. Y., 264, reported in 62 L. R. A., 
193-357, that we deem it unnecessary to repeat here what has there been 
so well said on the subject.” 

We think that the evidence offered by the State and admitted subject 
to exceptions by the defendant comes well within the exceptions to the 
general rule, as recognized and applied in S. v. Batts, 210 N. C., 659, 
188 8. E., 99; S. v. Ray, 208 N. C., 772, 184 S. E., 886; 8. v. Stancill, 
178 N. C., 683, 100 S. E., 241; S. v. Simons, 178 N. C., 679, 100 S. E., 
239. 

All the evidence at the trial of this action showed thet the defendant 
Ralph C. Flowers, a dentist residing in the city of Winston-Salem, N. C., 
where he was employed by the R. J. Reynolds Tobacso Company to 
render professional services to its employees, had known LeRoy Black- 
man for several years prior to 11 September, 1936; that the said Black- 
man, & Negro, who, after pleading guilty to both crimes charged in the 
indictment, testified as a witness for the State, waited on the defendant 
almost daily at his office and at his home, and was constantly subject to 
his call; that both the defendant and the said Blackman were at the 
offices of Powers and Anderson Dental Company on 11 September, 1936, 
shortly before the robbery; and that within a few hours after the rob- 
bery the said Blackman left the city of Winston-Salem, in an automo- 
bile, with a niece of the defendant. 

Evidence tending to show association of the defendant and LeRoy 
Blackman with each other, within a short time both before and after the 
robbery charged in the second count of the indictment, and also tending 
to show that within a week after the said robbery the defendant and 
LeRoy Blackman, who testified as a witness for the State, entered into 
another criminal conspiracy, was competent for the purpose of not only 
corroborating LeRoy Blackman, who was impeached on his cross- 
examination by the defendant, but also of showing that the defendant, 
who was present at the time the robbery was committed, was there in 
consequence of the conspiracy, charged in the first count of the indict- 
ment. Defendant’s exceptions to this evidence cannot be sustained. See 
S. v. Anderson, 208 N. C., 771, 182 S. E., 643. In the opinion in that 
case it is said by Stacy, C. J.: “The evidence upon which the defendants 
have been convicted comes in the main from their alleged coconspirators 
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and associates. If this be untrustworthy, as they now contend, it should 
be remembered the defendants were the first to repose confidence in these 
witnesses, and their appeal was to the jury. In this respect we are 
unable to help them. Our jurisdiction is limited to reviewing on appeal 
decisions upon any matter of law or legal inference. Const. of N. C., 
Art. IV, sec. 8.” 

We find no error in the trial of this action. The judgment is affirmed. 

No error. 





BERTHA SMITH, ApDMINISTRATRIX, v. J. CARL SINK Et AL. 
(Filed 30 June, 19387.) 


1. Trial § 24: Pleadings § 20— 
A demurrer to the complaint, C. 8S., 511, challenges the sufficiency of the 
pleading, while a demurrer to the evidence, C. S., 567, challenges the 
suficiency of the evidence, and the two are distinct in purpose and effect. 


2. Negligence §§ 19a, 19b—When nonsuit is proper in negligence cases. 

In negligence cases a demurrer to the evidence may be sustained only 
for insufficiency of plaintiff's evidence, considered in the light most 
favorable to him, to show actionable negligence on the part of defendant, 
or for that the evidence shows that the injury was independently caused 
by an outside agency or responsible third person, or for that plaintift’s 
own evidence establishes contributory negligence. 

3. Railroads § 11: Automobiles § 21—Active negligence of driver held 
intervening negligence insuJating negligence of railroad company. 

The evidence tended to show that the driver of a car in attempting to 
negotiate a sharp curve, properly marked with danger signals, on the 
highway leading to an overpass constructed by defendant railroad com- 
pany over its tracks, failed to make the curve and “sideswiped” the guard 
railing of the overpass for a distance of ten feet, and that a loose end of 
a broken railing entered the side rear curtain of the car and struck and 
killed plaintiff’s intestate, who was a passenger in the car. Held: Even 
conceding that the railroad company was under duty to keep the overpass 
in repair, its negligence in failing to do so was passive, and the negligence 
of defendant driver was the real, efficient cause of intestate’s death, and 
defendant railroad company’s motion to nopsuit was properly granted. 

4, Negligence § 7— 

Where the passive negligence of defendant would not have resulted in 
injury except for the intervening active negligence of a responsible third 
party, the active negligence of such third party insulates the negligence 
of defendant, and defendant’s negligence will not be held a proximate 
eause of the injury. 
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AppeaL by plaintiff from Armstrong, J., at February Term, 1937, of 
Davipson, 

Civil action to recover damages for plaintiff’s intestate’s death, alleged 
to have been caused by the joint and concurrent negligence of the de- 
fendants. 

The record discloses that on the night of 12 January, 1936, plaintiff’s 
intestate met his death while riding as a guest on the rear seat of a 
Model A Ford touring car, owned and operated by the defendant J. Carl 
Sink. Seven persons were in the car at the time—three on the front 
seat and four on the back seat—and they were going from Southmont to 
Lexington on State Highway No. 8. Five miles south of Lexington the 
highway crosses over and above the track and roadbed of the defendant 
railway company on an overhead bridge. This bridge was constructed 
many years ago by the corporate defendant, but is now maintained by 
the State Highway Commission, and has been under the latter’s contro] 
for the last two years or more. The highway approaches this overhead 
bridge on a sharp curve, requiring approximately a right-angle turn. 
On either side of the bridge are large signs, reading “Sharp Turn’— 
“Danger,” which are clearly visible at night. The night was cold and 
frosty. The driver entered the bridge at 20, 30, or 85 miles an hour, 
and was unable to make the curve. He skidded 23 feet on the bridge; 
“sideswiped” the railing and guard for a distance of ten feet; and broke 
down his left rear wheel. As the car passed along the side railing, the 
loose end of a broken rail entered through the left rear curtain of the 
ear and struck plaintifi’s intestate’s chest with such forcc as to cause his 
death. The corporate defendant is sought to be held lable because of 
the broken rail and the dangling loose end. 

At the close of plaintiff’s evidence, judgment of nons iit was entered 
in favor of the corporate defendant; whereupon, the plaintiff suffered a 
voluntary nonsuit as to the individual defendant, and appeals. 


L. 8. Wall, Ir, and P. V. Critcher for plaintiff, appellant. 
Craige d Craige and Phillips & Bower for defendant Railway Com- 
pany, appellee. 


Stacy, C. J. The case was here before, 210 N. C., 815, on demurrer 
to the complaint, C. 8., 511. It 1s here now on demurrer to the evi- 
dence, C. S., 567. The two are not the same in purpose or result. One 
challenges the sufficiency of the pleading; the other the sufficiency of the 
evidence. 

In negligence cases, it is proper to sustain a demurrer to the evidence 
and to enter judgment of nonsuit: 
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1. When all the evidence, taken in its most favorable light for the 
plaintiff, fails to show any actionable negligence on the part of the 
defendant. Love v. Asheville, 210 N. C., 476, 187 8. E., 562; Cheek v. 
Brokerage Co., 209 N. C., 569, 183 8. E., 729; Ingle v. Cassady, 208 
ON. C., 497, 181 S. E., 562; Grimes v. Coach Co., 208 N. C., 605, 166 
S. E., 599; Eller v. R. R., 200 N. C., 527, 157 8S. E., 800; Poovey v. 
Siigar Co. 191 N.C. 122,133 8. N12; Poung 2. he hy 116 Ne Cy 
9392, 21 S. E., 177; Brown v. Kinsey, 81 N. C., 245. See S. v. Carter, 
204 N. C., 304, 168 S. E., 204; S.v. Montague, 195 N. C., 20, 141 S. E., 
285. “It all comes to this, that there must be legal evidence of the fact 
in issue and not merely such as raises a suspiclon or conjecture in regard 
to it’— Walker, J., in S. v. Prince, 182 N. (., 788, 108 S. E., 330. 

2. When it clearly appears from the evidence that the injury com- 
plained of was independently and proximately produced by the wrongful 
act, neglect, or default of an outside agency or responsible third person. 
Newell v. Darnell, 209 N. C., 254, 183 8. E., 874; Beach v, Pation, 208 
N. C., 1384, 179 8. E., 446; Maney v. Lincolnion, 207 N. C., 282, 176 
S. E., 5738; Ward v. R&R. R., 206 N. C., 5380, 174 8. EB. 448; Linnant ev. 
Rk. R., 202 N. C., 489, 163 8S. B., 555; Chambers v. R. #., 199 N. C., 682, 
155 8S. E., 571; Burke v. Coach Co., 198 N. C., 8, 150 8. E., 686; Zer- 
man v. &. R., 197 N. C., 718, 150 S. E., 361; JIughes v. Luther, 189 
N. C., 841, 128 S. E., 145; Lineberry v. R. R., 187 N. C., 786, 128 
S. E., 1; Harton v. Pel. Co., 141 N. C., 455, 54 8S. E., 299. Compare 
Broun t,.. Bg 208 Nx C3, 1S, Es 28, 

3. When contributory neghgence is established by plaintiff's own 
evidence. Wright v. Grocery Co., 210 N. C., 462, 187 8. E., 564; 
Simmey e.g 208, Ng C3 008, 182. Be TOS ar a. die 202 


ALS Das Ud CUPOUS,: IO Ney ti2y 100 Be Bae 98% Lainsford TdF ag, 
("o,, 196 N. C., 510, 146 8. E., 1293 Davis v. RR. AST N.C. 147, 120 
Sy diay S205 Dore thea, JEONG Os Cty BTS 6285 Nighi ts 
IAs Too ey 320, 11 Oe Ba BOG, See ret uicher. 194 N\. © 663; 
118 S. E., 769. Compare -lbsher ve. Raleigh, ante, 567; Diamond v. 
Serrice Stores, ante, 682; Huyes v. Tel, Co., ante, 192; Boykin «. BR. R., 
ante; Lio Ola niin as dreds 210 Ny, 042 3 anton I i. D207 ee, 
787, 178 8. E., 601. 

Even if it be conceded that here the corporate defendant was under 
the duty of keeping the overhead bridge in repair, Stone v. R. R., 197 
N. C., 429, 149 8. E., 399, which mav be doubted on the facts revealed 
by the record, Pickett v. R. #., 200 N. C., 750, 158 S. E., 398, still the 
judgment of nonsuit would seem to be correct, it appearing that the 
active negligence of the driver of the car was the real, efficient cause of 
plaintiff’s intestate’s death. I/aney vw. Lincoluton, supra; Baker v. 
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Rh. #., 205 N. C., 829, 171 8. E., 342; Hinnant v. R. R., supra; Herman 
v. A. R., supra; Brigman v. Const. Co., 192 N.C., 791, 186 S. E., 125. 

We had occasion to examine anew this doctrine of insulating the 
conduct of one, even when it amounts to passive negligence, by the 
intervention of the active negligence of an independent agency or third 
party, as applied to variant fact situations, in the recent cases of Beach 
v. Patton, supra; George v. R. R., 207 N. C., 457, 177 S. E., 324; Haney 
uw. Lincolnton, supra; Baker v. R. R., supra; Hinnant v. R. R., supra; 
Herman ve R. R., supra; Craver +. Cotton Mills, 196 N. C., 380, 145 
S. E., 570; Ballinger v. Thomas, 195 N. C., 517, 142 8. E., 761; Line- 
berry v. R. R., supra. These decisions, and others, are in full support 
and approval of Mr. Wharton’s statement in his valuable work on 
Neghgence (sec. 1384): “Supposing that if it had not been for the 
intervention of a responsible third party the defendant’s negligence 
would have produced no damage to the plaintiff, is the defendant liable 
to the plaintiff? This question must be answered in the negative, for 
the general reason that causal connection between negligence and damage 
is broken by the interposition of independent responsib.e human action. 
I am negligent on a particular subject matter. Another person, moving 
independently, comes in, and either negligently or maliciously so acts as 
to make my negligence injurious to a third person. If so, the person so 
intervening acts as a nonconductor, and insulates my negligence, so that 
I cannot be sued for the mischief which the persor. so intervening 
directly produces. He is the one who is liable to the person injured.” 

The same rule announced by Mr. Justice Strong in R. R. v. Kellogg, 
94 U. S., 469, regarded as sound in principle and workable in practice, 
has been quoted with approval in a number of our decisions. He says: 
“The question always is, Was there an unbroken connection between the 
wrongful act and the injury—a continuous operation? Did the facts 
constitute a continuous succession of events, so linked together as to 
make a natural whole, or was there some new and independent cause 
intervening between the wrong and the injury? It is admitted that the 
rule is difficult of application. But it is generally held that, in order 
to warrant a finding that negligence, or an act amounting to a wanton 
wrong, 1s the proximate cause of an injury, it must appear that the 
injury was the natural and probable consequence of the negligence, or 
wrongful act, and that it ought to have been foreseen in the light of 
attending circumstances.” 

As the record discloses no sufficient predicate for a reversal of the 
judgment of nonsuit, it will not be disturbed. 

Affirmed. 
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MRS. MYRTLE BLACKWELL v. COCA-COLA BOTTLING COMPANY OF 
ASHEVILLE, N. C. 


(Filed 30 June, 1937.) 
Food § 16— 


Testimony of plaintiff that she drank part of a bottle of Coca-Cola con- 
taining foreign deleterious substances, resulting in injury, and evidence 
that like deleterious substances were found in Coca-Colas bottled by the 
same defendant at approximately the same time, is held sufficient to be 
submitted to the jury on the question of defendant’s negligence. 


Apprat by defendant from Pless, /., at January Term, 1937, of 
Buncomse. Affirmed. 

Action for damages for personal injury alleged to have been caused 
by the negligence of the defendant with respect to the presence of dele- 
terious substances in Coca-Cola bottled and sold for human consumption. 

The action was instituted in the general county court of Buncombe 
County. Upon the usual issues of negligence and damage there was 
verdict for the plaintiff, and defendant appealed to the Superior Court, 
assigning errors. In the Superior Court all the defendant’s exceptions 
and assignments of error were overruled and the judgment of the general 
county court affirmed. Defendant appealed to this Court. 


Cathey & McKinney for plainteff. 
Johnston & Horner for defendant. 


Devin, J. The appellant assigns as error the overruling of its excep- 
tion to the denial of its motion for judgment of nonsuit, but a considera- 
tion of the evidence, in the light of the decisions of this Court on a 
former appeal in this case (Blackwell v. Bottling Co., 208 N. C., 751), 
and in Collins v. Bottling Co., 209 N. C., 821; Hnloe v. Bottling Co., 
908 N. C., 305; and Hampton v. Bottling Co., 208 N. C., 331, warrants 
the conclusion that the evidenee was sufficient to be submitted to the 
jury. In #nloe v. Boltling Co., supra, Slacy, C. J., speaking for the 
Court, reviews the decisions on this subject and declares the law as 
established in this jurisdiction. 

The plaintiff testified that on 25 December, 1933, in drinking a bottle 
of Coca-Cola, bottled and sold for consumption by defendant, she inad- 
vertently swallowed portions of one or more bugs or insects; that she 
then observed in the bottle ‘a brownish gray slimy looking substance,” 
and also found in it “a yellow jacket and cockroach”; that what she 
swallowed caused her to be made sick and resulted in injury to her 
stomach and throat. She offered the testimony of other witnesses that 
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in March and April following there were found in other bottles of 
Coca-Cola manufactured, bottled, and placed on the market for sale, in 
capped bottles, by the same defendant, in one instance foreign substance 
floating on top of the Coca-Cola in the bottle, and in the other a small 
decomposed mouse. 

This evidence was competent and took the case ous of the rule laid 
down in the Collins case, supra, and in the former opinion in this case. 

The exceptions to the charge to the jury by the trial judge were prop- 
erly overruled. .\ careful examination of the charge, both on the ques- 
tion of negligence and damage, leaves us with the impression that the 
rules of law were accurately stated in their application *o the facts of the 
case and were in accord with the authoritative decisions of this Court. 

Ihe instant case seems to have been fairly and properly tried, and the 
judgment of the Superior Court in overruling appellant’s assignments 
of error must be afhrmed. 

Affirmed, 








PHILLIPS & BUYYOREFEF MANUFACTURING COMPANY v. &. R, CALL, 
TRADING AS PIEDMONT FURNITURE COMPANY. 


(Filed 80 June, 1987.) 


1. Appeal and Error § 39— 

Isrror must be prejudicial to entitle appellant to a new trial. 
=. Appeal and Error § 38— 

The burden is on appellant to show error. 


APPEAL by plaintiff from Harding, J., at February Term, 1937, of 
Forsytu. | 
Civil action to recover on open account for goods sold and delivered 

over a period of thirteen years from 1921 to 1934. 

Upon denial of hability, plea of payment and plea cf the statute of 
limitations, there was a verdict and judgment for the c¢efendant in the 
general county court of Forsyth County, which was affirmed on appeal 
to the Superior Court. 

From this latter judgment, the plaintiff appeals, assigning errors. 


John Fries Blair and Hutchins & Parker for plaintiff, appellant. 
Hastings & Booe and Peyton B. Abbott for defendant, appellee. 


Per Curtam. In the trial court, the controversy narrowed itself 
principally to an issue of fact, determinable alone by the jury. There 
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es 


is one exception to the admission of evidence and another to the charge, 
which may be subject to some slight criticism, but upon the entire 
record it is apparent that these matters were not prejudicial in the trial 
of the cause, as the jury evidently rejected the plaintiffs version of the 
matter—the accuracy and trustworthiness of its records being sharply 
questioncd—-and answered the issue of indebtedness in favor of the 
defendant. On the whole, it is concluded that no reversible error has 
been made to appear. Rogers v. Freeman, ante, 468. The burden ts 
upon appellant to show error; it will not be presumed. Cole v. Rf. &., 
ante, 591. 
Affirmed. 





LOU WILSON v. METROPOLITAN LIFE INSURANCE COMPANY. 


(Filed 6 January, 19387.) 
Insurance § 34d— 


In this action on a disability clause in a certificate under an employees’ 
group policy, judgment of nonsuit in insurer’s favor is affirmed under 
authority of Fulton v. Insurance Co., 210 N. C., 394. 


Aprrat by plaintiff from Rousseau, J., at November Term, 1935, of 
RockiINGHAM. 

Civil action to recover on certificate of group insurance Issued by 
defendant to plaintiff as an employee of the Riverside and Dan River 
Cotton Mills, Ine. 

From judgment of nonsuit entered at the close of all the evidence, 
plaintiff appeals, assigning errors. 


P. 7. Stiers for plaintiff, appellant. 
Maniy, fendren & Womble and W. P. Sundridge for defendant, 
appellee. 


Per Curr. In principle, the facts of the instant case are identical 
with those appearing in the ease of Fulton v. Metropolitan Life Insurance 
('o,, 210 N. C., 394, 186 S. E., 486. The master policy is the same. 
The judgment of nonsuit affirmed in the Fulfon cuse, supra, is authority 
for the judgment entered here. 


Affirmed, 
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FREDERIC F. BAHNSON, D. A. HEGGIE. anp SOUTHERN STEEL 
STAMPINGS, INC., v. WILLIAM P. YOW. 


(Filed 27 January, 1987.) 


Apprat by plaintiffs from Armstrong, J., at September Term, 1936, of 
ForsytH. Affirmed. 

This was a civil action instituted in the Forsyth County court to 
compel the specific performance of a written contract providing for the 
assignment of certain patent rights to the plaintiff corporation. The 
defendant filed an answer and also a further defense and counterclaim. 
In apt time, and before filing a reply or other pleadings, the plaintiffs 
filed a written motion to strike out said further defense and counter- 
claim, and also certain specified portions thereof for reasons assigned. 
The motion to strike out was allowed in part and denied in part by the 
Forsyth County court. The plaintiffs excepted to each adverse ruling 
of said court and appealed to the Superior Court for Forsyth County, 
as appears of record. The appeal was heard before his Honor, Frank 
M. Armstrong, who rendered the following judgment: 

“This cause coming on to be heard and being heard before his Honor, 
Frank M,. Armstrong, judge presiding at the 21 September, 1936, Term 
of the Superior Court, and being heard on appeal from the Forsyth 
County court, and it appearing to the court that this is an appeal from 
a motion to strike out certain portions of the further defense and counter- 
claim of the defendant, and after considering the matter and hearing 
argument of counsel. It is therefore considered, ordered, and adjudged 
that the action of the county court in overruling plaintiffs’ motions and 
exceptions as set out in assignments of error Nos. 1, 2, 3, 4, 5, 6, 8, 9, 
10, and 11 be and it is hereby affirmed; that as to assignment of error 
No. 7, the action of the Forsyth County court is affirmed in part and 
overruled in part, as follows: The court erred in failing to strike from 
the pleadings, in line two, the words ‘secret, underhanded and,’ and in 
line seven the word ‘secret’; except as herein modified, the action of the 
trial court in overruling plaintiffs’ motion and exception as set out in 
assignment of error No. 7 is hereby ratified and affirmed. Frank M. 
Armstrong, Judge presiding.” 

The plaintiffs made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. 


Hastings & Booe and Peyton B. Abbott for plaintiffs. 
John D. Slawter, L. L. Wall, and Richmond Rucker for defendant. 
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JACKSON v. TRUST Co. 











Per Curtram. We have read the record and briefs of the litigants 
with care. As this cause will be heard on its merits, we do not consider 
it necessary to go further than to state that we think the court below, 
on the present record, was correct in its rulings. Therefore, the judg- 
ment 1s 


Affirmed. 








ERCEL JACKSON et aL. vy. BRANCH BANKING & TRUST COMPANY Et AL. 


(Filed 24 February, 1937.) 


Appeal and Error § 38— 
Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the Judgment of the lower court will be affirmed, in accordance 

with the usual practice. 


Appra. by plaintiffs from Barnhill, J., at October Term, 1936, of 
W AaSHINGTON, 

Civil aetion for accounting. 

Plaintiffs allege that in 1933 they secured a loan of $9,250 from the 
Home Owners Loan Corporation with which to pay off an indebtedness 
due the defendant, said indebtedness being secured by deed of trust on 
their residences; that in taking the bonds of the HOLC the defendant 
eredited plaintiffs with only 85 per cent of their face value; wherefore, 
they sue for the remaining 15 per cent, amounting to $1,387.50, with 
interest and costs. 

The defendant denies lability, pleads express agreement and ratifica- 
tion on the part of plaintiffs, prior to act of Congress inhibiting such 
agreements, and contends that plaintiffs may not accept the benefits of 
said agreement and at the same time repudiate its burdens; that if they 
would rescind they must do so in toto, Starkweather v. Gravely, 187 
N.-C., 526, 122 S. E., 297. 

From verdict and judgment exculpating defendant from hability, the 
plaintiffs appeal, assigning errors. 


Sidney A. Ward and H. 8. Ward for plaintiffs, appellants. 
W.L. Whitley and Z. V. Norman for defendants, appellees. 


Prr Curtam. One member of the Court, Schenck, J., being absent, 
and the remaining four being equally divided in opinion as to whether 
the matters of law or legal inference, debated on argument and brief, are 
presented by the record, the judgment of the Superior Court, accordant 
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JOHNSON v. COPPERSMITH. 











with the usual practice in such cases, is affirmed and stands as the deci- 

sion 1 this case, without becoming a precedent. S. ». Swan, 209 N. C., 

836, 183 S. E., 285; Sessoms r. R. R., 208 N. C., $44, 182 S. E., 112. 
Affirmed. 








J.J. JOHNSON ann O. IL. LYON, GUARDIAN FoR TAZWELIL WHEELOCK, v. 
W. B. COPPERSMITH ann MARSHALL EH. JONES, Trapntine as COP- 
PERSMITH & COMPANY, ann ELIZABETH CITY IRON WORKS, a 
CORPORATION. 

(Filed 17 March, 1937.) 


AppEAL by defendants from Barnhill, J., at October Term, 1936, of 
Wasuinetron. No error. 


W. LL. Whitley and H, S. Ward for plainttffs, appellees, 
Zeb Vance Norman for defendants, appellants. 


Per Curtam. This was an action to recover damages for the failure 
of the defendants to return certain logging equipment, in accordance 
with the terms of a consent judgment rendered in a previous suit between 
the parties, and also for damages for the deterioration of portions thereof 
which were returned. Upon issues submitted, the jury assessed plain- 
tiffs’ damages at $650.00. 

The principal contention of defendants, appellants, was that by reason 
of a settlement with defendant Iron Works, plaintiffs should be held to 
have released their claim against defendants Coppersm:th and Jones, 
but the value of the property affected by plaintiffs’ adjustment of a 
separate controversy with the Iron Works was exeluded from the con- 
sideration of the jury. 

The appeHants and the Iron Works were not joint tort-feasors, nor 
did the plaintiffs, by settlement of another and different claim with the 
latter, obtain satisfaction for the matters here litigated. Mason »v. 
Stephens, 168 N. C., 3870; Slade v. Sherrod, 175 N. C., 346; Young v. 
Anderson, 83 Idaho, 522, 50 A. L. R., 1056. 

The controversy related chiefly to questions of fact which have been 
determined in favor of the plaintiffs. Upon the record, we find 

No error. 
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STATE v. JONES, 


STATE v. GUY JONES. 


(Filed 7 April, 1937.) 
1. Criminal Law § 30— 

Statements of witnesses at the coroner’s inquest held competent in evi- 
dence for the purpose of corroborating the testimony of the witnesses at 
the trial. 

2. Criminal Law § 54b— 

A verdict will be interpreted in the light of all the evidence and the 

admission of the parties. 


Appear. by defendant from Sinclair, J., at September Term, 1936, of 
Jones. No error, 

The defendant was tried on an indictment in which he was charged 
with driving an automobile on a highway in Jones County, North Caro- 
Jina, while under the influence of intoxicating liquor, in violation of the 
statute. N.C. Code of 1935, section 2621 (44). 

There was a verdict that defendant is “guilty of driving under the 
influence of liquor.” 

From judgment that he be confined in the county jail of Jones County 
for twelve months, and be assigned to work on the public roads, the 
defendant appealed to the Supreme Court, assigning as error the admis- 
sion of evidence over his objections. 


Atlorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
John D. Larkin and J. A. Jones for defendant. 


Per Curtam. There was ample evidence at the trial of this action to 
sustain the charge made in the indictment that on 4 April, 1936, the 
defendant did drive an automobile on a public highway in Jones County, 
while under the influence of intoxicating liquor, in violation of the 
statute, N. C. Code of 1935, section 2621 (44). 

There was no error in the admission of evidence tending to corroborate 
the testimony of witnesses for the State. Statements made by these 
witnesses at the coroner’s inquest were competent as evidence tending to 
corroborate the testimony of the witnesses at the trial. See S.». Harum, 
138 N. C., 599, 50 S. E., 283. 

The verdict appearing in the record, although on its face not sufficient 
to support the judgment, interpreted in the light of all the evidence, and 
of admissions made in the case on appeal, was sufficient for that pur- 
pose. See S. v. Whitley, 208 N. C., 661, 182 S. E., 338. 

The judgment is affirmed. 

No error. 
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PHILLIPS v. REFINING CoO.; ALLEN v. INS. Co. 


er 


A. J. PHILLIPS v. GULF REFINING COMPANY ET AL. 
(Filed 7 April, 1937.) 


AppEaL by plaintiff from Sinclair, J., at December Term, 1936, of 
CaRTERET. 

Civil action to recover damages for an alleged negligent injury. 

The record discloses that on 9 June, 1933, about the hour of 9:00 p.m., 
the plaintiff, while trying to berth a boat in the defendant’s dock at 
Morehead City, fell from the pier and was seriously injured when his 
arm struck a protruding nail which had been driven into the side of one 
of the piling, about 8 or 10 inches from the top of the deck. The plain- 
tiff was using the defendant’s dock, after business hours, for his own 
convenience. He was neither an employee of the defendant nor engaged 
in any work for the defendant. 

From a judgment of nonsuit entered at the close of plaintiff’s evidence, 
he appeals, assigning errors. 


Ward & Ward for plaintiff, appellant. 
Moore & Moore for defendants, appellees. 


Per Curtam. It is not perceived upon what theory the defendant can 
be held liable for plaintiff’s injury, unfortunate and distressing as it may 
have been. The judgment of nonsuit seems to be correct. 


Affirmed. 





MINOUS B. ALLEN et aL. v. MUTUAL LIFE INSURANCE COMPANY. 


(Filed 7 April, 1937.) 
Appeal and Error § 38— 


Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed, without becoming 
a precedent. 


APPEAL by defendant from Sinclair, J., at September Term, 1936, 
of Pitt. 

Civil: action to reinstate and make effective policy of life insurance 
and to recover on total and permanent disability clause contained therein. 

From verdict and judgment for plaintiffs, the deferdant appeals, 
assigning errors. 
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GOODRUM v. GIN Co, 











— 


S. J. Everett for plaintiffs, appellees. 
Frederick L. Allen and Gilliam & Bond for defendant, appellant. 


Per Curtram. One member of the Court, Schenck, J., being absent, 
and the remaining four being equally divided in opinion as to whether 
reversible error has been shown, particularly on the refusal to nonsuit, 
the judgment of the Superior Court, accordant with the usual practice 
in such eases, is affirmed and stands as the decision in this case, without 
becoming a precedent. Jackson v. Trust Co., ante, 733; Brown v. 
Assurance Society, 210 N. C., 825; S. v. Swan, 209 N. C., 836, 188 
S. E., 285; Sessoms v. R. R., 208 N. C., 844, 182 S. E., 112; Beam v. 
Pub. Co., ibid., 837, 181 S. E., 326; Trust Co. v. Hood, Comr., 207 N. C., 
862, 177 S. E., 16; Nebel v. Nebel, 201 N. C., 840, 161 S. E., 2238. 

Affirmed. 


M. H. GOODRUM v. FARMERS GIN COMPANY, ANCHOR MILLS, INC., 
CHARLES BARNETT, anp MOORESVILLE FLOUR MILLIS. 


(Filed 28 April, 1937.) 


ArpraL by defendants from Cowper, Special Judge, at November 
Term, 1936, of Mecxitensure. No error. 

Action to recover the value of certain crops acquired by defendants 
from H. A. Smith, which said crops were alleged to have been covered 
by plaintiffs registered chattel mortgages and crop liens. 

Plaintiff alleged, and offered evidence tending to show, that H. A. 
Smith, then engaged in the cultivation of crops, in order to secure a 
debt, executed to him liens on all the crops by him raised on deseribed 
lands, and that these liens were renewed from year to year by the 
execution of additional chattel mortgages and crop liens on succeeding 
crops, including the years 1933, 1934, and 1935; that while the debts 
were unpaid and the mortgages of record in the county, Smith sold and 
delivered certain crops of cotton and cotton seed, raised on the lands, to 
the defendants in 1933 and 1934 without the consent or previous knowl- 
edge of the plaintiff, and the plaintiff asked that he recover the value of 
the crops so delivered to the defendants by the henor. 

At the close of plaintiff’s evidence, defendants moved for judgment of 
nonsuit. This motion was denied and defendants offered no evidence. 

Issues were submitted to the jury and answered as follows: 

“1. Did the 1935 mortgage cancel and release the len of the 1934 
mortgage? <Ans.: ‘No,’ 
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STROTHER tv. TELEGRAPH Co. 

“2. Did H. A. Smith sell his 1933 crops with the consent of the plain- 
tiff? Ans.: ‘No.’ 

“3. Did H. A. Smith sell his 1934 crops with the consent of the 
plaintiff? Ans.: ‘No.’ 

“4. How much, if any, are the defendants indebted to the plaintiff ? 
Ans.: ‘$254.52.’ ” 

From judgment on the verdict defendants appealed. 








B, F, Wellons for plaintiff, appellee. 
H.C. Jones and Brock Barkley for defendants, appellants. 


Per Curtam. The only question presented by the appeal is the cor- 
rectness of the ruling of the court below in denying the motion for judg- 
ment of nonsuit. There were no exceptions to the ev.dence or to the 
judge’s charge to the jury. 

The defendants contended that the evidence offered by the plaintiff 
showed that his course of dealing with the mortgagor with respect to the 
crops covered by his mortgage was such as to indicate that he had con- 
sented to the sale of the crops by the mortgagor, and that the execution 
of a new mortgage each year released the mortgage on the crops of the 
preceding year, and ratified the sales to defendants. Tut the plaintiff 
testified: “I never gave Mr. Smith permission to sell any part of mort- 
gaged crops. Never agreed to release either mortgage. IJlad a definite 
understanding and agreement with Mr. Smith that each additional mort- 
gage would be additional security with right to toll all crops previously 
disposed of unless 1935 note paid in full at maturity. Tad no knowl- 
edge of either defendant purchasing crops, except Smith told me he had 
sold them to C. B. Barnett.” 

This evidence was sufficient to take the case to the jwry on the issues 
raised. Liability for the recovery was apportioned among the defend- 
ants in accord with an agreement between them. 

In the trial, we find 

No error, 





W. O. STROTHER v. WESTERN UNION TELEGRAPH] COMPANY ev at. 
(Filed 28 April, 1937.) 
ApprkaL by defendants from Spears, /., at January Term, 1937, of 
WAKE, 
Civil action te recover dainages for personal injuries suffered by plain- 
tiff when knocked down on public street in city of Raleigh by bicycle 
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Trust Co. v. MERRICK. 
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operated by Earl Frazier while delivering messages on behalf of the 
Western Union Telegraph Company, and alleged to have been caused by 
the negligence of the defendants. 

Upon denial of liability and plea of contributory negligence, the usual 
issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury and answered in favor of plaintiff. From judgment 
thereon the defendants appeal, assigning errors. 


Douglass & Douglass and Sam J. Morris for plaintiff, appellee. 
Francis R. Stark and Little & Wilson for defendants, appellants. 


Per Curtam. The record presents no new question of law, and the 
trial seems to have been conducted in conformity to the established prin- 
ciples in such cases. Brown v. Tel, Co., 198 N. C., 771, 153 8. E., 457, 
The demurrer to the evidence was properly overruled, as it is amply 
sufficient to carry the case to the jury. Hayes v. Tel. Co., ante, 192. 

A careful perusal of the record leaves us with the impression that it 
is free from reversible error. The verdict and judgment will be upheld. 

No error. 








VIRGINIA TRUST COMPANY, Trustee, v. E. R. MERRICK, TRUSTEE, AND 
THE NORTH CAROLINA MUTUAL LIFE INSURANCE COMPANY OF 
DURHAM, N. C. 

(Filed 28 April. 1937.) 

Appeal and Error § 38— 

Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed, without becoming 
a precedent. 


AppraL by plaintiff from IZarris, J., at March Term, 1937, of Wake. 
Affirmed, 

This was an action by plaintiff, a creditor of the estate of Berry 
O’ Kelly, deceased, to enjoin sale of land under deed of trust executed by 
the administrator of said estate to the defendant Merrick, trustee for 
the North Carolina Mutual Life Insurance Company, another creditor 
of said estate. The execution of the deed of trust by the administrator 
was authorized pursuant to the provisions of C. S., 75, as amended by 
chapter 222 of the Public Laws of 1927. 

From judgment dismissing the action, plaintiff appealed. 


Shepherd & Shepherd and N. G. Fonville for plaintoff. 
Clem B. Holding und Bryant & Jones for defendants. 
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STATE v. MAY; CARPENTER Vv. BANK. 

Per Curtam. One member of the Court, Schenck, u'., being absent, 
and the remaining four being equally divided in opinion as to whether 
the statute permitting an administrator to execute a deed of trust on 
real estate 1s applicable to the facts in this case, the judgment of the 
Superior Court, in accord with the usual practice in such cases, is 
affirmed and stands as the decision of this case, without becoming a 
precedent. Caffey v. Osborne, 210 N. C., 252. 

Affirmed. 





STATE v. C. G. MAY. 


(Filed 19 May, 19387.) 


APPEAL by defendant from Hill, Special Judge, at November Special 
Term, 1936, of Guitrorp. 

Criminal prosecution, tried upon indictment charging the defendant 
with sodomy or crime against nature. C. S., 4336. 

Verdict: Guilty of an attempt to commit the crime charged. 

Judgment: Two years on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
J. J. Henderson and George A. ounce for defendant. 


Per Curiam. The case was properly submitted to the jury on the 
evidence offered by the State, and the record is barren of any reversible 
error; hence the verdict and judgment will be upheld. 

No error. 





W. W. CARPENTER vy. THE FIRST NATIONAL BANK OF WADESBORO. 
(Filed 19 May, 19387.) 


AprrEaL by plaintiff from Rousseau, J., at September Term, 1936, of 
ANSON. 

Civil action for an accounting between plaintiff and defendant’s intes- 
tate, and to recover balance due, alleged to have arisen out of certain 
“purchases and sales of cotton,” which were “bona fide hedges” and made 
in the course of their business as cotton dealers. 
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The purchases and sales in question were made in the spring of 1923. 
Summons was issued 3 December, 1923; complaint filed 11 May, 1934, 
action tried September Term, 1936. 

From judgment of nonsuit entered at the close of plaintiff’s evidence, 
he appeals, assigning errors. 


Armfield, Sherrin & Barnhardt for plaintiff, appellant. 
Rowland 8. Pruette and B. M. Covington for defendant, appellee. 


Per Curiam. Plaintiff’s chief complaint is to the exclusion of cer- 
tain evidence, without which it is practically conceded no case has been 
made out. <A careful perusal of the record fails to disclose any error in 
the exclusion of evidence or in the judgment of nonsuit. Nor has error 
been made to appear on the motion to recuse. 

Affirmed. 





DAVID MURPHY v. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 19 May, 1987.) 


Appeav by plaintiff from Grady, J., at October Term, 1936, of New 
Hanover. Affirmed. 

This is an action to recover damages for personal injuries alleged to 
have been caused by the negligence of the defendant. 

At the close of the evidence for the plaintiff, on motion of the defend- 
ant, the action was dismissed by judgment as of nonsuit. 

Plaintiff appealed to the Supreme Court, assigning error in the judg- 
ment. 


Rodgers & Rodgers for plaintiff. 
Poisson & Campbell for defendant. 


Per Curtam. Im the absence of any evidence at the trial of this 
action tending to show that plaintiff’s injuries were caused by the negli- 
gence of the defendant, as alleged in his complaint, there is no error in 
the judgment dismissing this action. 

All the evidence showed that plaintiff’s own negligence was the sole, 
proximate cause of his injuries. In no aspect of the case is the doctrine 
of “the last clear chance” applicable to the facts shown by all the eyi- 
dence. See Redmon v. R. R., 195 N. C., 764, 143 8. E., 829. 

The judgment is 

Affirmed. 


742 IN THE SUPREME COURT. (214 


OWEN vt. WILLIAMS; STATE Vv. WHARTON, 


ALMA F. OWEN v. HENRY WILLIAMS, ADMINISTRATOR, 
and 
YOUNG OWEN vy. HENRY WILLIAMS, ADMINISTRATOR, 


(Filed 19 May, 1937.) 


ApprEAL by defendant from .rmstrong, J., at February Term, 1937, of 
Davipson. 

Civil actions, brought separately by husband and wite, to recover for 
services rendered defendant’s intestate during her lifetime, by consent 
consolidated and tried together. 

From verdict and judgment for plaintiff in each case, the defendant 
appeals, assigning errors. 


Don A. Walser, J. Lee Wilson, and Carl C. Wilscn for plaintiffs, 
appellees. 
W. O. Burgin and Phillips & Bower for defendant, appellant. 


Per Curram. It may be fairly debatable whether the case falls in 
the category of Nesbitt v. Donoho, 198 N. C., 147, 150 S. E., 875, or 
Staley v. Lowe, 197 N. C., 248, 148 S. E., 240, but as there was no 
motion to nonsuit, and the record is barren of any exceptive assignment 
of error predicable of a new trial, the verdicts and judgments will be 
upheld. See Bank v. McCullers, 201 N. C., 412, 160 S. E.,, 497; 
Edwards v, Matthews, 196 N. C., 39, 144 S. E., 300; Winkler v. Killian, 
141 N. C., 575, 54S. E.,, 540. 

No error. 








STATE y. JOHN WHARTON ano ROY HENDERSON. 


(Filed 19 May, 1987.) 
1. Criminal Law § 52b— 

Testimony of two witnesses identifying defendant as one of the perpe- 
trators of the robbery charged, with contlicting evidence by defendant in 
support of the alibi relied on by him, raises an issue of fact for the jury, 
und defendant’s motion to nonsuit is properly denied. 

2. Criminal Law § 352a— 

The weight of the testimony and the credibility of witn2sses are mutters 

in the exclusive province of the jury. 


APPEAL by defendant John Wharton from Sink, J., at January Term, 
1937, of GUILFoRD. 
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STEELE v. COLE. 


The defendants were indicted for robbery with weapons, and with 
assault with intent to kill. By consent, the cases were consolidated for 
trial. From judgment pronounced upon verdicts of guilty as charged 
in both indictments as to both defendants, the defendant John Wharton 
appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Younce & Younce and James EF. Coletrane for defendant. 


Per CurramM. The appellant assigns as error the denial by the court 
below of his motion for judgment as of nonsuit at the close of the evi- 
dence, on the ground that he had not been sufficiently identified as one 
of the perpetrators of the crimes alleged in the bills of indictment. 

However, it appears from the record that both the prosecuting witness, 
who was assaulted and robbed, and another witness identified the de- 
fendant Wharton as one of the two engaged in the unlawful acts. The 
motion for judgment as of nonsuit was properly overruled. The defend- 
ant denied his guilt and offered evidence that he was elsewhere at the 
time alleged, but the weight of the testimony and the credibility of the 
witnesses were matters exclusively in the province of the jury. 

The charge of the court to the Jury was in accord with the decisions of 
this Court, and we find no error in .the rulings of the trial judge on the 
admission of evidence. The judgment followed the verdict and was 
within the limits of the pertiment statutes. 

In the trial there was 

No error, 





ROBERT L. STEELE III v. A. B. COLE. 
(Filed 19 May, 1987.) 


AppeaL by plaintiff and defendant from fousseau, J., at October 
Term, 1936, of Rricumonp. 

Action to recover of defendant individually the purchase price of an 
interest in certain land in the State of Florida, conveyed by plaintiff 
to Fannie L. Steele, incompetent, at the request of defendant. The 
defendant answered, alleging, ainong other things, that he and George P. 
Entwistle were trustees of the estate of Fannie L. Steele, and that he 
was not personally Hable; that plaintiff had been paid in full for his 
interest in the land; that his title to a portion of the interest conveyed 
was defective, and defendant set forth at length numerous transactions 
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between the parties and those from whom plaintiffi’s interest was derived, 
and asked that A. B. Cole and George P. Entwistle, as trustees of 
Fannie L. Steele, be made parties, and also that Mrs. M. E. Steele, both 
individually and as executrix of the estate of Robert L. Steele II, be 
made a party. 

The plaintiff demurred to the answer and asked for judgment on the 
pleadings. Plaintiff thereafter filed a reply. 

The court overruled the demurrer, denied the motion for judgment 
in the pleadings, ordered that A. B. Cole and George P. Entwistle, as 
trustees of Fannie L. Steele, be made parties defendant, and denied 
defendant’s motion to make Mrs. M. E. Steele, individually and as execu- 
trix of Robt. L. Steele LI, a party. 

Both plaintiff and defendant appealed. 


A, M. Stack and Fred W. Bynum for plaintiff. 
J.C. Sedberry for defendant. 


Per Curtam. The plaintiff’s demurrer to the answer and his motion 
for judgment on the pleadings, on the ground that the answer did not 
set up any defense to plaintiff’s action, were properly overruled. 

Likewise, we see no error in the denial of defendant’s motion that 
Mrs. M. E. Steele be made a party defendant. 

On both appeals 

Judgment affirmed. 





IRIS WOOD v. WILLIAM BODENHEIMER. 
(Filed 19 May, 1937.) 


AppraL by plaintiff from Armstrong, J., at February Civil Term, 
1937, of Davipson. Affirmed. 

This is an action for slander brought by plaintiff against the defend- 
ant, alleging damage. The plaintiff is a married woman and in her 
complaint made allegations against defendant which constituted slander 
per se. The defendant denied the allegations of plaintiff. 


J. Lee Wilson, A. J. Newton, and Don A. Walser for plaintiff. 
Spruill & Olive for defendant. 


Per Curitam. At the close of plaintiff’s evidence, defendant in the 
court below made a motion for judgment as in case of nonsuit. C. S., 
567. The court below sustained the motion, and in this we can see 
no error. 
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C. S., 2482, is as follows: “Whereas doubts have arisen whether 
actions of slander can be maintained against persons who may attempt, 
in a wanton and malicious manner, to destroy the reputation of innocent 
and unprotected women, whose very existence in society depends upon 
the unsullied purity of their character, therefore any words written or 
spoken of a woman, which may amount to a charge of incontinency, 
shall be actionable.” 

The allegations in the complaint of plaintiff charged that the defend- 
ant used words in the presence of others which amounted to incontinency 
and slander per se. This was denied by defendant. On the trial the 
plaintiff’s proof did not sustain the allegations of the complaint. It 
would serve no useful purpose to set out the evidence, but the language 
used by the witnesses of plaintiff, which was alleged to have been spoken 
by defendant concerning plaintiff, did not amount to a charge of incon- 
tinency. Harley v. Lovett, 199 N.C., 793. 

The judgment of the court below is 

Affirmed. 





PEARL K. ADAMS v. CAROLINA MORTGAGE COMPANY. 
(Filed 9 June, 1937.) 


AppraL by defendant from Hill, Special Judge, at November Term, 
1936, of Forsytu. 

The plaintiff instituted her action to recover the statutory penalty for 
usury. The material averments of her complaint are these: C. B. 
Dunnagan and wife, the original borrowers and mortgagors, conveyed 
the land to R. M. Dunnagan and wife, who thereafter conveyed to the 
plaintiff, for the purpose of securing grantees’ assistance in making the 
required installment payments on the loan, with agreement to reconvey. 
It is alleged the original loan was affected with usury, and that usurious 
interest was paid by C. B. Dunnagan and wife, and by the plaintiff, and 
that it was understood and agreed that plaintiff should have the benefit 
of any defense or claim on account of usury. Plaintiff paid the balance 
required by defendant for satisfaction of the loan. 

Defendant answered denying the charge of usury, and pleaded the 
statute of limitations. No affirmative relief was prayed. 

Subsequently, upon motion of C. B. Dunnagan and wife, they were 
made parties plaintiff and adopted the complaint. Thereupon, the 
defendant demurred on the ground of misjoinder of parties and causes 
of action. 
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When the cause came on for hearing, the trial judge permitted C. B. 
Dunnagan and wife to take voluntary nonsuit, and, after entering judg- 
ment dismissing the case as to them, declined to sustain the demurrer 
and defendant appealed. 


Ingle & Rucker for plaintiff. 
William G, Mordecai and Ratcliff, Hudson & Ferrell for defendant. 


Per Curram. The court below, having dismissed the action as to all 
parties, except the original plaintiff, Pearl K. Adams, the demurrer on 
the ground of misjoinder of parties and causes of action could not be 
sustained, 

The court’s ruling is 

Affirmed. 





eee oe 


SMITH GARRETT vy. HOLLAND FURNACE COMPANY et AL. 
(Filed 9 June, 1937.) 


AppeaL by defendant from Hill, Special Judge, at March Term, 1937, 
of ForsytuH. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the wrongful act, neglect, or default of the defendant. 

Plaintiff was injured while riding on defendant’s truck, and was, at 
the time, engaged in helping defendant’s driver move a Heatrola from 
the home of a customer to defendant’s store, for the purpose of storing it. 

The jury found that plaintiff’s injury was due to the negligence of the 
defendant and assessed his damages at $500. From judgment on the 
verdict, the defendant appeals, assigning errors. 


Williams & Bright for plaintiff, appellee. 
William H. Boyer for defendant, appellant. 


Per Curiam. The record discloses no fatal exceptive assignment of 
error. The allegation of negligence is, perhaps, narrowlv stated, but its 
sufficiency is not challenged. Indeed, the theory of the trial may have 
been more favorable to the defendant than the facts in evidence war- 
ranted. However, the jury has answered for the plaintiff. The verdict 
and judgment will be upheld. 

No error. 
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W. M. McMAHAN vy. R. 8. BASINGER. 


(Filed 9 June, 1937. } 
Appeal and Error § 38— 


Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed, in accordance 
with the usual practice. 


AppraL by plaintiff from Armstrong, J., at November Term, 1936, of 
RocxinecHamM. Affirmed. 

This is an action to recover damages for the unlawful arrest and 
wrongful imprisonment of the plaintiff, procured, as alleged in the com- 
plaint, by the defendant. 

At the close of the evidence for the plaintiff, the defendant moved for 
judgment as of nonsuit. The motion was allowed, and plaintiff excepted. 

From judgment dismissing the action as of nonsuit, the plaintiff ap- 
pealed to the Supreme Court. 


Sharp & Sharp for plaintiff. 
Carlis T, Kennedy for defendant, 


Per Curtam. One of the members of this Court not sitting at the 
hearing of this appeal, and the remaining members being divided in 
opinion, the judgment of the Superior Court is affirmed, in accordance 
with the practice in such case. See Nebel v. Nebel, 201 N. C., 840, 161 
S. E., 223, and cases cited in support of the decision in that case. 

Affirmed. 
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JESSIE SMITH vy. G. M. CATHEY, PRESIDENT, BUSTER GREEN, MANAGER, 
TRADING AS ARROW TANICAB COMPANY, axnp BARTITER GROVES, as 
AGENT AND INDIVIDUALLY. 

(Filed 9 June, 1987.) 

Master and Servant § 23— 


In this action to recover for an assault. defendant employers’ motions 
to nonsuit held properly granted for that the evidence disclosed that the 
wrongdoer was not about the employers’ business and was not acting 
within the scope of his employment in making the assault. 


Apprat by plaintiff from /lill, Special Judge, 12 April, 19387. From 
ForsytH. <Affirmed. 

This is an action for assault, brought by plaintiff against defendants, 
alleging damage. 
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STATE wv. MOORE. 


The judgment in the court below is as follows: “This cause coming 
on to be heard and being heard before his Honor, Franx 8. Hill, Judge 
presiding, at the 12 April Term of the Superior Court of Forsyth 
County, and after a jury was impaneled to try the issues, the defendants 
G. M. Cathey and Buster Green, trading as Arrow Taxicab Company, 
demurred ore tenus to the amended complaint, including the substituted 
paragraphs four and five of said complaint, on the grounds that it does 
not set out facts sufficient to constitute a cause of action against them. 
Upon hearing the argument of counsel, the court sustained the demurrer 
and dismissed the action as to the defendants G. M. Cathey and Buster 
Green, trading as Arrow Taxicab Company, and the plaintiff excepts 
and appeals to the Supreme Court of North Carolina. A juror was 
then withdrawn and a mistrial declared as to the defendant Barther 
Groves. This 20 April, 1937. (Signed) Frank S. Hill, Judge pre- 
siding.” 

To the signing of the judgment, the plaintiff excepted, assigned error, 
and appealed to the Supreme Court. 


Williams & Bright for plaintiff. 
Price & Jones for defendants. 


Per Curtam. We see no error in the judgment of the court below. 
The allegations of the complaint, construed in a light most favorable to 
plaintiff, do not state facts sufficient to constitute a cause of action 
(C. 8, 511 [6]) against defendants G. M. Cathey and Buster Green, 
trading as Arrow Taxicab Company. When the assault took place, 
Barther Groves, an employee of the rrow Taxicab Company, was not 
about his master’s business, nor was his act in the scope of his employ- 
ment. Ferguson v. Spinning Co., 196 N. C., 614; Jackson v. Scheiber, 
209 N.C, 441. 

The judgment of the court below is 

Affirmed. 





STATE vy. TAN MOORE anp M. B. THOMPSON. 
(Filed 9 June, 19387.) 


AppeaL by defendants from Williams, J., at November Term, 1936, 
of Atamance, No error. 

This is a criminal action in which the defendants were tried on an 
indictment for highway robbery. N.C. Code of 1935, section 4267 (a). 

By their verdict the jury found that defendants are “guilty of larceny 
from the person.” C.S., 4251. 
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STATE wt. MOORE. 


From judgment that the defendants be confined in the State’s Prison, 
the defendant Tan Moore for a term of forty-eight months, and the 
defendant M. B. Thompson for a term of thirty months, each to be 
assigned to labor under the direction of the State Highway and Public 
Works Commission, the defendants appealed to the Supreme Court, 
assigning errors in the trial and in the judgment. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Brooks, McLendon & Holderness and John J. Henderson for de- 
fendants, 


Per Curram. At the trial of this action the evidence for the State, 
tending to show that the defendants are guilty as charged in the indiet- 
ment, was sharply contradicted by the evidence for the defendants, with 
respect to every fact alleged im the indictment. 

All the evidence was properly submitted to the jury under instructions 
by the court, in which we find no error for which the defendants, or 
either of them, is entitled to a new trial. 

It is apparent from their verdict that the jury were not satisfied 
beyond a reasonable doubt that the larceny of the prosecutor’s money 
was accompanied by means of force, as contended by the State, but were 
so satisfied that the defendants are guilty of larceny from the person, a 
felony of less degree than that charged in the indictment. C. 8., 4251. 

The verdict is supported by evidence at the trial, and is sufficient to 
support the judgment. C.8., 4640. There is no error in the judgment. 

It is affirmed. 

No error. 


INDEX. 


For complete analysis of subtitles, see Volume 210, page 84T. 
Words and Phrases, cross references for this volume, see post. page 831. 


ABATEMENT AND REVIVAL. 


§ 14. Actions Relating to or Arising Out of Realty. 

An action against a contingent remainderman to sell the lands under €. S., 
1744, abates upon the death of the remainderman prior to the termination of 
the life estate when his limitation over is made to depend upon his surviving 
the life tenant. Redden v. Toms, 312. 

§ 19. Conclusiveness and Effect of Order of Abatement. 

An order of abatement is improperly set aside upon motion in the cause 
even if the order is erroneous if it were entered in accord with the course and 
practice of the court, the sole remedy against an erroneous judgment being by 
appeal or certiorari. Dail v. Hawkins, 283. 


ABORTIONS. 


§ 7. Relevancy and Competency of Evidence. 

In a prosecution for violating C. 8., 4226 and 4227, the admission of evidence 
offered by the State relative to the taking of an anresthetic by deceased at the 
time of taking the medicine which the evidence tended to show defendant had 
procured for her with unlawful intent, is immaterial and not prejudicial to 
defendant, and the exclusion of his evidence that at the time deceased was 
suffering with a disease which facilitated the abortion is not error, such evi- 
dence being irrelevant to the issue. SS. tv. Bvans, 458. 


ACTIONS. 
(Joinder of Actions see Pleadings § 2.) 


§ 2. Moot Questions. 

Statute providing for action by taxing unit to have bond issue declared valid 
is not unconstitutional as imposing on courts nonjudicial function of deter- 
mining moot questions. Castevens v. Stanly County, 642. 


§ 3. Wrongful Act: Damnum Absque Injuria. 
Damage sustained as result of defendants’ violation of monopoly statute is 
not damnuzin absque inparia, Bennett v. R. R., ATA. 


8 5. Distinction Between Legal and Equitable Remedies. 
The distinction between actions at law and suits in equity is abolished. Art. 
IV, see. 1.) Wolfe rv. Galloway, 361. 


ADVERSE POSSESSION. 


§$ 4a. Adverse Possession by Tenant in Common, 

The possession of one tenant in common is the possession of all. and one 
tenant may not hold adversely to his cotenant until there has been an ouster, 
which is possession accompanied by acts evincing an intent to hold solely for 
the possessor in the character of sole owner to the exelusion of and in oppo- 
sition to the claims of all others, and the evidence in this case is held insuffi- 
cient to establish such ouster. Stephens v. Clark, 84. 

The owner of land died intestate leaving a widow and four children as his 
sole heirs at law. One of the children went Into possession and remained in 
possession for more than twenty years, until his death. Plaintiffs, a son and 
representatives of deceased children of the original owner, introduced evidence 
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ADVERSE POSSESSION—-Continued. 


that the heir taking possession did so under an agreement that he should 
remain in possession during his lifetime and that he should care for and 
support his mother. Held: The heirs at law were tenants in common in the 
land, and, if the jury should find from the evidence that the one taking pos- 
session did so under the agreement, his possession would not be adverse to his 
cotenants or their legal representatives. C. S., 480. Stalliigs v. Keeter, 298. 


§ 13a. Accrual of Right of Action and Time from Which Possession Is 
Adverse, 

Where a will creates an active trust in the lands and provides that title 
should not vest in the ultimate takers until the termination of the trust, the 
statute will not run against a remainderman until the termination of the trust 
and the vesting of his right to possession. Stephens v. Clark, S84. 


ANIMALS, 


§ 2. Remedies and Liabilities for Damages Inflicted by Domestic Animals. 

Where a party lawfully impounds a sow, sells same under provisions of a 
recorder’s judgment, and pays himself his lawful fees for impounding the 
sow and his damages caused by the sow, and pays to the owner the amount 
due him out of the purchase price, C. S., 1850, 1851, the owner may not com- 
plain. Beasley v. Edwards, 398. 


APPEAL AND ERROR. 


e. Findings of Fact 
Allowances to Attorneys, Guard- 
ians ad Litem and Trustees 

8b. Death an@ Substitution of Parties . Presumptions and Burden of Show- 
II. Presentation and Preservation in Lower ing Error 

Court of Grounds of Review $4, Prejudicial and Harmless Error 

6d. Exceptions to Findings of Fact or a. In General 

Judgments on Findings b. Error Rendered Harmless by An- 


IV. Eft 1 swer to Other Issues 
ect of Appea dG. In Admission cr Exclusion of Evi- 


I. Nature and Grounds of Appellate Juris- 
diction of Supreme Court a 
2. Judgments Appealable 


13. Powers and Proceedings in Lower pee 
Court after Appeal P in Tceinaeious r 
; ; : s 
VI. The Record Proper 40. Review of Particular Orders and 
19. Necessary Parts of Record Judgments 
20. Form and Requisites of Transcript eed . 
21. Matters not Appearing of Record * eo oo eeee on Find- 
: Deemed Without Error b. Review of Orcers on Motions to 
VII. Assignments of Error Strike Out 
v4. Necessity of Exceptions to Support e. Review of Judgments on Motions 
Assignments of Error to Nonsuit 
2o. Waiver of Exceptions by Failure to f. Review of Judgments upon De- 
Assign Same as Error murrers 
VIIL. Briefs g. Review of Constitutional Ques- 
26. Time for Filing Briefs tions 
IX. Dismissal and Reinstatement of Ap- 41, Questions Necessary to Determination 
peals of Appeal 
31d. For Failure to File Briefs NIT, Determination and Disposition of 
31f. For Insufficient or Improper Record Cause 
3lg. Dismissal by Consent of Appellant 47. New Trial 


a. For Newly Discovered Evidence 
b. Partial New Trial 

Jurisdiction and Proceedings in Lower 
Court after Remand 


XI. Review 
37. Matters Reviewable 
hb. Alatters in Discretion of Lower 30, 
Court 


§ 2. Judgments Appealable. (Matters reviewable see Appeal and Error 
§ 37.) 

An appeal from an order for the examination of an adverse party is prema- 
ture and ordinarily will be dismissed. Douglas v. Buchanan, 364. 
§ 3b. Death and Substitution of Parties. 

Where a party dies pending his appeal his personal representative will be 
substituted as a party, upon motion. Rule of Practice in the Supreme Court, 
No. 387. Redden v. Toms, 312. 
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APPEAL AND ERROR—Continued. 


§ 6d. Exceptions to Findings of Fact or Judgments on Findings. (Re- 
view of judgments on findings see hereunder § 40a.) 

An exception to a judgment rendered in a trial by the court under agree- 
ment of the parties, C. 8., 568, without exception to the evidence or the court’s 
findings of fact, presents the sole question of whether the facts found support 
the judgment. Best v. Garris, 305. 


§ 18. Powers and Proceedings in Lower Court After Appeal. 
Upon appeal from order for alimony, case is no longer in Superior Court 
for motion to enforce payment. Vaughan v. Vaughan, 354. 


§ 19. Necessary Parts of Record. 

The pleadings are a necessary part of the record and may not be omitted 
by consent of the parties, and where the record is inadequate to establish the 
jurisdiction of the Supreme Court and put it in efficient relation and connec- 
tion with the court below. the appeal will be dismissed. Rule of Practice in 
the Supreme Court. No. 19, sec. 1. Bank v. McCullers, 327. 

The Supreme Court can judicially know only what appears of record, and 
where the transcript fails to contain the record proper the appeal will be 
dismissed, since the record is insufficient to establish the jurisdiction of the 
Supreme Court or put it in efficient connection with the court below. Aber- 
nethy v. Trust Co., 450. 

§ 20. Form and Requisites of Transcript. 

A motion to dismiss an appeal for that the case on appeal is not a concise 
statement containing only matter reasonably necessary for the consideration 
of appelNant’s assignments of error, C. S.. 648, Rule of Practice in the Supreme 
Court No. 19, is addressed to the discretion of the Supreme Court when the 
case on uppeal is settled by the trial judge. C. S., 644. and the motion is denied 
in this case, since a dismissal would be a denial of justice to appellant. 
Messick vv. Hickory, 5381. 

§ 21. Matters Not Appearing of Record Deemed Without Error. 

Where the charge of the lower court is not in the record, it will be presumed 
that it is without error. Jebnam vc. Whiteville, 618, 

§ 24. Necessity of Exceptions to Support Assignments of Error. 

An assignment of error which is not supported by an exception appearing 
of record will not be considered on appeal. Fertilizer Co. v. Hardee, 658. 

§ 25. Waiver of Exceptions by Failure to Assign Same as Error. 

A contention of error in the charge will be deemed abandoned when the 
portion of the charge complained of is not assigned as error. Rule 19 (8). 
Hancock v. Wilson, 129. 

§ 26. Time for Filing Briefs. 

Plaintiff appellant’s brief was filed six days after the time required, and 
plaintiff’s appeal is dismissed upon appellees’ motion under Rule of Practice 
in the Supreme Court, No. 28. Wolfe v. Gatloway, 361. 

§ 31d. For Failure to File Briefs, 

Plaintiff appellant’s brief was filed six davs after the time required. and 
plaintiff’s appeal is dismissed upon appellees’ motion under Rule of Practice 
in the Supreme Court. No. 28. Wolfe v. Galloway, 361, 

§ 31f. For Insufficient or Improper Record. 

The pleadings are a necessary part of the record and may not be omitted 
by consent of the parties, and where the record is inadequate to establish the 
jurisdiction of the Supreme Court and put it in efficient relation and connec- 
tion with the court below, the appeal will be dismissed. Rule of Practice in 
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the Supreme Court. No. 19, see. 1. Bank vw. MeCullers, 227; Aberucthy v. 
Trust Co., 450. 

A motion to dismiss an appeal for that the case on appenl is not a concise 
statement containing only matter reasonably necessary for the consideration 
of appellant’s assignments of error, C, S., 648, Rule of Practice in the Supreme 
Court, No, 19, is addressed to the discretion of the Supreme Court when the 
case On Appeal is settled by the trial judge, C. S., 644. and the motion is denied 
in this case, since a dismissal would be a denial of justice to appellant. 
Messick wo Hickory, adi. 

S$ 381g. Dismissal by Consent of Appellant. 

Plaintiff’s appeal from judgment of nonsuit as to one defendant is dismissed 
in veecordance with stipulation in her brief wpon decision on appeals of other 
defendants sustaining plaintiff’s recovery against them. Cole vr. R. R., 591. 


$ 37b. Matters in Discretion of Lower Court. 

A discretionary order of the trial court is conelusive on appeal in the 
absence of abuse or arbitrariness. Cobb v. Cobb, 146. 

Whether a verdict is objectionable as excessive usually rests in the disere- 
tion of the lower court, and is not ordinarily reviewable upon appeal. Cole 
v. RR. 991. 


§ 37e. Findings of Fact. 

Where the court hears the evidence by agreement of the parties, the court’s 
findings of fact therefrom are as conelusive as the verdict of a jury. and will 
not be disturbed on appeal when they are supported by any competent evi- 
dence. Cobb v. Cobb, 146: Perec v. Price, TOT, 


§ 37f. Allowances to Attorneys, Guardians Ad Litem, and Trustees. 

The amount of allowances by the Superior Conrt for attorneys’ fees, trus- 
tees, and guardians ad Tite. in eonnection with an action involving the lia- 
bility of an estate is reviewable by the Supreme Court. food, Comr. tv. 
Cheshire, 108. 


§ 38. Presumptions and Burden of Showing Error, 

Allowances by the Superior Court for attorneys’ fees, trustees. and euard- 
lans ad Tite in connection with an action involving the ability of the estate 
are deomed prima facie correet, and the allowances will not be disturbed on a 
creditors appeal in the absence of any finding or evidence to support such 
tinding that the allowances were inadequate or excessive. JZoo0d, Comr., v. 
Cheshire, 108. 

Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming a 
precedent, Cole wo R. R., SOL: Light Co, v. Blectrie Membership Corp... T17; 
Jackson we Trust Co... 738: Allen wv, Tus, Co. T7386: Trust Co. -. Merrich, 739: 
MeMVahan v. Basinger, TAT. 

The burden is on appeHant to make error clearly appear. Cole wv. R. R., 
yi: Mia. Co, wm Call, 730. 


§ 39a. Prejudicial and Harmless Error in General. 

A jndgment will not be disturbed for error which ts not prejudicial or 
material, School District « Alamance County, 218. 

Error must be prejudicial to entitle appellant to a new trial. Wf. Co. v. 
Call, 730. 

A judgment will not be disturbed on appeal, even if partiy erroneous, when 
the judgment is in conformity with the ultimate rights of the parties, since the 
litigants are interested in practical errors which result in harm and not in 
theoretical ones which produce no injury. Junday v. Bank, 276. 
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Where the jury finds that plaintiff was slandered but does not award dam- 
ages, the failure of the court to instruct the jury that an affirmative answer 
to the issue entitles plaintiff to nominal damages at least does not entitle 
plaintiff to a new trial, but the judgment must be modified to adjudge nominal 
eosts. C. S., 1241 (4), and affirmed, since the item of costs is too small to 
justify a new trial. Wolfe v. Montgomery Ward & Co., 295. 

A new trial will not be granted for error that is not prejudicial and mate- 
rial, amounting to a denial of some substantial right, and held in this case no 
prejudicial or material error was made to appear. Rogers v. Freeman, 468. 

Appellant’s exceptions relating to an issue answered in his favor will not be 
sustained. Lowry v. Barker, 618. 


§ 39b. Error Harmless Because Answer to Another Issue Determines 
Rights of Parties. 

Where, in an action for alimony without divorce, C. S., 1667, plaintiff alleges 
two grounds for divorce, which are both found for plaintiff by the jury. error 
in the trial in regard to one of the grounds only does not entitle defendant to 
a new trial, since the establishment of the other ground is sufficient under 
the statute. Hagedorn v. Hagedorn, 175. 


§ 39d. Prejudicial and Harmless Error in Admission or Exclusion of 
Evidence. 

An exception to the question only cannot be sustained when the answer is 
responsive fo the purpose rather than to the form of the inquiry. Southern 
a. Freeman, 121. 

Yxceptions to the admission or exclusion of evidence which is immaterial 
or not prejudicial do not entitle appellant to a new trial. Cot «. Cobb, 146. 

The admission of incompetent evidence is harmless where the facts thereby 
sought to be established are proven by other competent evidence. Pickett 
vw. Fulford, 160. 

Where incompetent evidence is stricken out, error in its admission is cured. 
Hagedorn v. Hagedorn, 175. 

The exclusion of opinion evidence will not be held for error when the 
proffered testimony is vague, uncertain. and immaterial, and has little or no 
probative force or value on the issues. School District v. Alamance County, 
213. 

Where the record does not disclose what the testimony of witnesses would 
have been, an exception to the exclusion of the testimony cannot be sustained 
on appeal. since it cannot be determined whether its exclusion was prejudicial, 
the burden being on appellant to show prejudicial error. Stevens Co. v. 
Moonecyham, 291. 

An exception fo the admission of evidence on the ground that it was incom- 
petent as hearsay will not be sustained when the record fails to show that the 
testimony was not within the knowledge of the witness, the burden being 
upon appellant to show error clearly. Cole v. R. R., 591. 

Insurer’s witnesses testified that insured was an habitual drunkard. but 
on cross-examination were permitted to testify that insured’s general character 
was good. Held: Under the facts of this case the admission of the character 
evidence, if error, was not prejudicial. Creeck vt. Woodmen of the World, 658. 
§ 39e. Harmless and Prejudicial Error in Instructions. (Instructions 

will be construed contextually see Trial § 36.) 

An erroneous instruction on the burden of proof entitles the prejudiced 
party to a new trial, the burden of proof being a substantial right, and a 
later portion of the charge correctly placing the burden of proof will not cure 
the error, since inconsistent instructions upon a material point cannot be 
held harmless. DeHart v. Jenkins, 315. 
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§ 40a. Review of Judgments on Findings of Fact. (Sufficiency of excep- 
tions see above § 6d; conclusiveness of findings see above 
§ 37e.) 

Where the judgment entered by the court after waiver of trial by jury does 
not contain sufficient facts to enable the Supreme Court to decide the question 
of law sought to be determined, the case will be remanded. Hospital v. Rock- 
ingham County, 2085. 

Where the correctness of the court’s ruling upon a motion is dependent upon 
facts aliunde or dchors the record, the appellant must request the court to find 
the facts, otherwise it will be presumed that the court found facts in support 
of the judgment. and the judgment will be affirmed. Banking Co. v. Bank, 
328, 

In this trial by the court under agreement of the parties, C. S.. 568, the 
court found that the deeds to the person under whom defendants claim were 
insufficient to ripen title in him under color, and that plaintiff’s intestate 
owned an undivided interest in the land at the time of his death, and entered 
judgment that intestate owned an undivided interest in the land and that 
plaintiff was entitled to sell intestate’s interest to make assers, the personalty 
being insufficient. Defendants excepted to the judgment on the ground that 
the court erred in holding that the deeds were not such as to ripen title under 
color, but made no exception to the evidence or to the court’s findings of fact. 
Held: The facts found support the conclusions of law by the court. and the 
judgment must be affirmed on appeal. Best v. Garris, 305. 

In this proceeding to enjoin defendant officers from seizing certain slot 
machines upon allegations that the machines were lawful, the court treated 
the complaint and answer denying their legality as affidavits, and heard con- 
tentions of counsel in regard to the mechanical operation of the machines, 
and entered judgment dissolving the temporary restraining order theretofore 
entered in the cause. The judgment did not find the facts and plaintiffs 
made no request for findings. Held: On appeal, it will be presumed that the 
court fonnd facts sufficient to support the judgment, and the -udgment will be 
affirmed. Hinkle v. Seott, 680. 

An exception to a finding of fact not supported by the evidence will be 
sustained. Goswick v. Durham, 687. 


§ 40b. Review of Orders cn Motions to Strike Out. 

Refusal of motion to strike from complaint allegations of negligence against 
defendant appellant on the ground that they were conclusions of the pleader 
and not supported by the facts alleged, is upheld on authority of Pemberton 
uv. Greensboro, 203 N. C., 514; 8S. ¢., 205 N. C., 599. Rucker v. Snider Brothers, 
Inc., 566. 

§ 40e. Review of Judgments on Motions to Nonsuit. (Consideration of 
evidence on motion to nonsuit see Trial § 22.) 

Plaintiff’s appeal from judgment of nonsuit presents single question of 
whether evidence, considered in light most favorable to plaintiff, was sufficient 
to be submitted to the jury. Smitherman v. Bank, 65, 

On appeal from judgment of nonsuit, the evidence must be considered in the 
light most favorable to plaintiff in order to determine whether it was sufficient 
to be submitted to the jury. Hood, Comr., v. Clark, 698. 


§ 40f. Review of Judgments Upon Demurrers. 

Upon appeal from judgment overruling a demurrer the sole question pre- 
sented is whether the complaint states a cause of action in favor of plaintiffs 
against defendants, and whether the action should have been brought by 
another party is not necessary to be determined when the complaint does not 
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allege facts diselosing that such other party had the sole or prior right to 
prosecute the action, IZoerrow v, Cline, 254. 

Cpon appeal from judgment sustaining a demurrer, the complaint and ex- 
hibits attached thereto will be examined to determine the sufficiency of the 
pleading to constitute a Cause of action against demurring defendant. food, 
Comr.. v. Realty Co., 582. 

§ 40g. Review of Constitutional Questions. 

The constitutionality of an ordinance will not be decided upon an appeal 
from #2 conviction obtained upon an invalid warrant, since the appeal does not 
properly invoke the exercise of the Judicial power. NS. ov. Sarith, 206. 

Appellate courts will not decide the constitutionality of a statute unless it 
is hecessary to protect some constitutional right that has been invaded or 
threatened, Jfood, Comr., v. Realty Co., 582. 

S§ 41. Questions Necessary to Determination of Appeal. 

Where a new trink is awarded on certain exceptions, other exceptions, relat- 
ing te matters not likely to arise on a subsequent hearing, need not be deter- 
mined, Payne rv. Stanton, 48. Tombertin vo Bachtel, 265: Brooks ve Tus. Co., 
274; Jn ve Will of Plott, 451: Abdsher ve Raleigh, 56s, 

Where it is determined on appeal that defendants’ motions to nonsuit should 
have been sustained, other exceptions of defendants need not be considered. 
Leaings ve. RR. 499, 

Where it is determined on appeal that the judgment that a devisee was not 
put to his election under the will is without error, exceptions to the admission 
of testimony bv the devisee as to whether he intended to elect to take under 
the will become immaterial, Bank vc. Misenheimer, 519. 

Where the rights of the parties are determined by the answers to several 
of the issues, assignments of error relating to another issue need not be con- 
sidered on appeal. Creech v. Woodmen of the Wortd, 658. 

§$ 47a. New Trial for Newly Discovered Evidence. (For prejudicial 
error see above § 39.) 

Defendant’s motion in the*Supreme Court for a new ¢rial for newly dis- 
covered evidence, based upon verified statements of a number of prospective 
witnesses whose testimony it alleges it did not discover until after the 
trial and was unable to make use of at the trinl is granted in this case. 
without intimation as to the sufficiency of evidence or discussion of the facts 
in accordance with the rule of the Court in such instances. Brantley wR. R.. 
404. 

§ 47b. Partial New Trial. 

Where error is committed in the lower court in respect to one issue alone, 
the Supreme Court in its diseretion may order a partial new trial when the 
issue In respect to which error was committed is entirely separable from the 
other issues and there is no danger of complication. MWessich v. Hickory, 531. 
§ 50. Jurisdiction and Proceedings in Lower Court After Remand. 

A decision of the Supreme Court in reviewing & judgment as of nonsuit that 
plaintiff was not guilty of contributory negligence on her own statement, has 
reference only to the judgment as of nonsuit, and does not preclide the sub- 
mission of the issne of contributory negligence upon the subsequent trial. 
Jones vy Craddock, 382. 

Decision on a former appeal, upon consideration of a motion to remove, that 
the complaint alleged joint negligence on the part of defendants, disposes of 
i demurrer entered by one defendant at the subsequent hearing on the ground 
that the complaint failed to state a cause of action against it. Rucker ¢. 
Nnider Brothers, Ime,, 566. 
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APPEARANCE. 


§ 2b. Effect of General Appearance. 

A party cannot, by consent or appearance, confer jurisdiction on the court 
when there is none in law, and appearance of counsel upon a hearing of a 
motion for change of venue does not waive such party’s objection that the 
judge hearing the motion was without jurisdiction. Howard v. Coach Co., 329. 


ASSAULT AND BATTERY. 
§ 2. Defenses. 
Evidence Aeld for jury on contention of defendant officer that assault was 
result of plaintiff’s attempt to escape. Lowry cv. Barker, 618. 


ASSIGNMENTS. 
(Assignment of judgments see Judgments § 37.) 


§ 5. Rights and Remedies of Assignee. 

An assignee of shares of the capital stock of a bank with knowledge that 
the bank had denied the assignor’s ownership of the stock and had refused 
to issue the stock to him on his prior demand, is not an innocent purchaser 
of the stock, and takes only such right, title, and interest in the shares of 
stock as the assignor had on the date of the assignment. Holloway v. Bank, 
22; 

ASSISTANCE, WRIT OF. 


§ 1. Nature and Grounds of Remedy. 

The purchaser at a foreclosure sale by commissioners appoilted by the court 
is entitled to a writ of assistance against persons in possession, even though 
they were not parties to the action in which foreclosure was decreed, when it 
appears that prior to the institution of the action they had entered a consent 
judgment stipulating that they had no interest in the land other than tenants 
at sufferance of the trustor. Alerander v. Thompson, 124. 


ATTACHMENT. | 


§ 18. Traversal of Grounds of Attachment. 

The filing of undertaking by defendant does not preclude him from tra- 
versing the ground upon which the attachment was based, and the issue may 
be determined before trial on the merits or, if demanded, with the trial of the 
main issue between the parties. ©. S., 815. Rushing v. Ashcraft, 627. 


§ 24. Liabilities on Defendant's Undertaking. 

Where the ground of attachment as originally laid is not supported by evi- 
dence at the trial, but the original process is amended to allege another ground 
supported by evidence, the surety on the undertaking is relieved of liability 
since his obligation was entered into with reference to the cause as it stood 
at the time of his signature. Rushing v. Ashcraft, 627. 


ATTORNEY AND CLIENT. 


§ 6. Scope of Authority. 
Attorney authorized to handle litigation has no authority to enter consent 
judgment on behalf of his principal. Morgan 2. Hood, Comr., 91. 


§ 10. Lien and Collection of Compensation. 

Executors paid part of a judgment against the estate to the judgment cred- 
itor without notice that his attorneys were entitled to a part of the recovery 
under a coutingent fee agreement. Held: The executors cannot be held per- 
sonally linble by the attorneys. Jiu re Estate of Bost, 440. 
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AUTOMOBILES. 
II. Operation and Law of the Road IV. Guests and Passengers 
11. Passing Vehicles on Highway 20. Contributory Negligence of Guest 
12. Speed b. Ilmputed Negligence 
ce. Speed at Intersections and 21. Parties Liable 
Bridges V. Liability of Owner for Driver’s Neg- 
dad. Boulevards and Through Streets ligence 
13. Stopping, Starting, and Turning “4. Agents and Employees 
14. Parking and Parking Lights b. Scope of Employment and Fur- 
18. Actions therance of Master’s Business 
ce. Contributory Negligence of Person VIL. Criminal Responsibility for Negligent 
Injured Operation 
g. Sufficiency of Evidence 31. Reckless Driving 
h. Instructions 33. Prosecutions: Evidence and Trial 


§ 11. Passing Vehicles on Highway. 

The charge of the court that drivers of Gars going tn opposite directions and 
passing on the highway should each turn to the right and give to the other 
one-half the main traveled portions of the roadway, and that upon approach- 
ing each other each may assume that, before the cars meet, the driver of the 
other car will turn to his right so that the cars may pass in safety is held 
without error. N. C. Code, 262L (33). Hancock vo. Wilson, 129. 

The driver of a car approaching a vehiele going in the same direction on 
the highway must keep on the right side of the highway until he determines 
to pass the vehicle in front of him, and before attempting to pass must give 
warning of his intention to do soe by blowing bis horn. N.C. Code, 2624 (51), 
(54b). NStforail wv. Ragland, 536. 

§ 12c. Speed at Intersections and Bridges. 

Chapter 140, sec. 15, Public Laws of 1917, providing a speed limit of 10 miles 
per hour in traversing a bridge, is not repealed by see. 4, ch. 148. Public Laws 
of 1927, since the latter act does not purport to cover the whole field of speed 
regulation upon the State highways, and the provisions of the former act are 
not repugnant to those of the latter act, nor are the provisions of the Act of 
1917 repealed by sec. 2, ch. 235, Public Laws of 1931, since this section is not 
inconsistent with the ten-mile limit, and in an action to recover for the death 
of plaintiff's intestate who was struck by a truck just after it had traversed 
a bridge entering an incorporated town, an instruction that the speed limit on 
the bridge was ten miles per hour, and that speed in excess of that limit 
constituted negligence per se, is held without error. Aelly v. Hunsucker, 158. 
8 12¢. Boulevards and Through Streets. 

Failure of a driver to stop before traversing a through street intersection, 
in violation of a city ordinance, is negligence per se. Headen v. Transporta- 
tion Corp., G89. 

§ 13. Stopping, Starting, and Turning. 

Where the driver of a car ascertains that there is no vehicle in sight, cither 
ahead of him or behind him, on the highway, he iS under no obligation, by 
virtue of N. C. Code, 2621 (59), to give any signal of his purpose to turn left 
across the highway to enter a driveway. Stovall v. Ragland, 536, 

§ 14. 2arking and Parking Lights. 

Evidence held to show compliance with statute in parking on highway. S. v. 
MeDorald, O72. 

§ 18c. Contributory Negligence of Person Injured, 

Plaintiff's evidence tended to show that plaintiff attempted to cross a street 
in a city in the middle of the block, with bundles in her arms, and that as she 
came from between parked cars, she was struck by a messenger boy riding 
a bicyele at a high rate of speed, without lights. Held: Plaintiff’s evidence 
fails to show contributory negligence as a matter of law, and defendant’s 
motion to nonsuit was correctly denied. Hayes v. Tel. Co, i92. 
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Evidence held not to show contributory negligence as a matter of law on 
part of motorist turning across highway without giving signal, in view of 
testimony that at the time no vehicle was in sight on highway, either in front 
of or behind him. Stovall v. Ragland, 536. 


§ 18g. Sufficiency of Evidence. 

Testimony that a bus was being operated on the wrong side of the highway 
at an excessive speed, and that it struck the car driven by plaintiff’s intestate 
as it was being driven in the opposite direction at a lawful speed on its right 
side of the highway, is held sufficient to be submitted to the jury on the issues 
of negligence in the operation of the bus and proximate cause, and the fact 
that defendants introduced evidence in contradiction of plainriff’s evidence is 
immaterial on the question of the sufficiency of the evidence to overrule 
defendants’ motions to nonsuit. Hancock v. Wilson, 129. 

Evidence of negligence in traveling at excessive speed and failing to keep 
proper lookout held sufficient for jury. Kelly v. Hunsucker, 1.58. 

Eviden. > that the automobile driven by one defendant in the course of his 
employment and owned by the other defendant was being operated at unlaw- 
ful speed at the time of the accident in suit. and that the brakes thereon were 
inadequate and not sufficient to control it. is held sufficient to be submitted 
to the jury on the issues of negligence and proximate cause and to overrule 
defendants’ motions to nonsuit. Yates v. Chair Co., 200. 

Evidence that many automobiles were passing on the street at the time of 
the accident. and that the automobile owned by one defendant and operated 
by the other was on the street near the place of the accident after the accident 
occurred, without further evidence identifying the automobile as the one 
which struck the bicycle which plaintiff was riding. is held insufficient to 
resist defendants’ motions to nonsuit, the burden being upon plaintiff to affirm- 
atively establish the truth of his allegations. Adams v. Blue Rird Tagis, 324. 


§ 18h. Instructions. 

Where the court correctly charges that under the statutory provision appli- 
cable to the legal speed limit at the locus in quo was ten miles per hour. error 
in the instructions in applying another provision of the statute limiting the 
speed to fifteen miles per hour approaching an intersection cannot be held for 
prejudicial error on defendant’s appeal. Kelly v. Hunsucker, 153. 

§ 20b. Imputed Negligence. 

Evidence that the owner of a truck engaged in hauling merchandise for hire 
permitted customers hauling tobaceo to ride on the truck to market without 
extra charge, and that plaintiff’s intestate was so riding on the truck on the 
way to market and that at the time the truck was driven by the owner’s em- 
plovee. who was authorized to collect the transportation charges from the 
owners of the tobacco, is held plenary to be submitted to the jury on plaintiff's 
contention that his intestate was not engaged in a joint enterprise with the 
driver of the truck, and that therefore the negligence of the driver would not 
be imputed to him. Harper v. R. R., 398. 

§ 21. Parties Liable. 

In an action against the driver of a truck and the receivers of a railroad 
company by the administrator of a passenger on the truck to recover for intes- 
tate’s death in a collision. plaintiff may not recover of the receivers if the 
driver's heghigence was the sole proximate cause of the injury, but where the 
driver's negligence is not imputed to intestate, plaintiff may recover of the 
receivers, if their agents operating the train were guilty of neg .igence which, 
in any degree. was a concurring proximate cause of the injury, since the negli- 
gence of one tort-feasor will not exonerate other tort-feasors. Hurper v. R. R., 
398. 
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The complaint alleged that the car in which plaintiff was riding as a guest 
was driven at seventy miles per hour approaching an intersection in a city 
without keeping a proper lookout and without warning, and collided with a 
truck driven into the intersection from the other street without first stopping 
as required by ordinance of the city. Held: The complaint states a cause of 
action for negligence of the driver of the car in which plaintiff was riding, 
and does not state facts warranting the deduction of intervening negligence 
on the part of the truck driver insulating the negligence of the driver of the 
ear, nor that the truck driver’s negligence was the sole proximate cause of 
the injuries, and demurrers of the owner of the car and the driver thereof 
were properly overruled. Anthony v. Knight, 687. 

Active negligence of driver held intervening negligence insulating negligence 
of railroad company. Smith v. Sink, 725. 


§ 24b. Scope of Employment and Furtherance of Master’s Business. 

Admissions and evidence to the effect that plaintiff telephoned defendant 
taxi company for a taxi, that a taxi with defendant company’s name on its 
side called for plaintiff, and that she paid her fare to the driver for trans- 
portation to another part of the city. 7s hefd sufficient to be submitted to the 
jury on the question of defendant taxi company’s ownership of the taxi and 
its employment of the driver, and that the driver was acting in the scope of 
his employment in driving plaintiff to the place designated. Headen v. 
Transportation Co., 639. 

§ 31. Reckless Driving. 

A defendant is guilty under N. C. Code, 2621 (45). if he drives an auto- 
mobile on a public highway without due eaution and circumspection and at a 
speed or in a manner so as to endanger or be likely to endanger any person 
or property, and an instruction that he would be guilty under this section if 
he drove an automobile without due caution and circumspection, or at a speed 
or in a manner so as to endanger or be likely to endanger any persen or prop- 
erty is reversible error as failing to include all the faets constituting the 
statutory offense. S. v. Folger, 695. 

§ 33. Prosecutions: Evidence and Trial, 

In a prosecution for manslaughter for reckless driving, it is competent for 
a witness to testify from his observation as to the skid marks on the concrete 
lending to defendant’s car and as to its position after the accident as tending 
to show the speed at which the car was traveling at the time. 8S. v. Ormond, 
437. 

Evidence held to show compliance with statute in parking on highway and 
failed to show culpable negligence. S. v. WeDonald, 672. 


BAILMENT. 


8 3. Care and Custody of Property. 

Where plaintiff shows delivery of property for repair and defendant's fail- 
ure to return same as agreed in good condition he makes out a prima facie 
case sufficient to take the case to the jury, although the burden of proving 
negligence is on him, and the evidence in support of plnintiff’s allegations of 
negligence in that defendant attempted to repair plaintiff’s gasoline tank truck 
without taking proper precautions against an explosion is held sufficient to 
overrule defendant’s motion to nonsuit, although defendant’s evidence sharply 
eontradicted plaintiff’s evidenee on the issue. Oil Co. v. Iron Works, 668. 
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BANKS AND BANKING. 


9, Loans and Discounts 18. Claims and Priorities 
14. Statutory Liability of Stockholders 


§ 9. Loans and Discounts. 

The relationship of debtor and creditor exists between a bank and a guar- 
antor of payment on a note pavable to the bank. and the bank may apply the 
guarantor’s deposit in a checking account to the note upon nonpayment at 
maturity by the maker. Munday v. Bank, 276. 


§ 16. Statutory Liability of Stockholders. 

In this action to reform a statutory stock assessment against trustees so as 
to render them personally liable, defendants’ demurrers held properly sus- 
tained on authority of Jones v. Franklin Estate, 209 N. C., 585, and held 
further, such liability would have to be established prior to the effective date 
of ch. 99. Public Laws of 1985, relieving stockholders of double liability. 
Tucker v. Arrowood, 117%, 

The complaint in this action is held sufficient. as against demurrer, to allege 
that defendant was the real or beneficial owner of shares of stock appearing 
on the books of the bank in the name of another. Hood, Comr.. v. Realty Co., 
O82, 

As between a stockholder and a creditor or depositor of a bank prior to the 
passage of ch. 99. Public Laws of 1935, the provisions of the statute relieving 
the stockholder of his statutory liability would seem to be an impairment of 
a contractual obligation prohibited by Art. I, sec. 10, of the Federal Constitu- 
tion, Jbid. 

A person not appearing on the books of a bank as a stockholder would seem 
to be rcHeved of liability in a suit alleging he was the real or beneficial owner 
of stock by ch. 99. Publie Laws of 1935, since no rights had vested or assess- 
ment levied at the time of the passage of the act. Ibid, 

The statufory liability of stockholders of a bank constitutes a trust fund 
far the benefit of all the creditors of the bank enforcible by the statutory 
receiver for their benefit upon the insolveney of the bank. and upon payment 
of all the creditors of an insolvent bank the statutory liability of stockholders 
is no longer enforcible.  Fbid,. 

A bank, in consideration of paving or discharging all the debts of an in- 
solvent bauk. teok over all ifs assets, including the statutory liability of the 
stockholders of the tnsolvent bank. Afe7d: The transaction amounted to a sale 
and purchase and all debts of the insolvent bank being discharged, the statu- 
tory Hiability of its stockholders, upon which no assessment had been made 
nor judgment docketed, could no longer be enforeed, and the transferee bank 
may nof complain that some of the assets so bought were worthless, or main- 
fain the position of creditor of the insolvent bank for the purpose of enforcing 
the statutory liability of its stockholders in the absence of a contract of guar- 
nuty. er undertaking to repay. or facts sufficient fo raise the equity of subro- 
gation, fbid, 

The Commissioner of Banks, ax authorized hy judgment of the Superior 
Court, transferred and assigned all assets of an insolvent benk, including 
judgments on stock assessments docketed and to be docketed. to a new bank 
in consideration of the new bank’s paving or discharging all creditors of the 
old bank, and filed final account showing payment of all creditors of the old 
bank. Thereafter the new Intnk became insolvent and this action was insti- 
tuted by the Commissioner of Banks for the benefit of creditors af the new 
bank te enforce the statutory Hability against defendant by showing that de- 
fendant was the real or beneficinl owner of stock in the ola bank which 
appeared on the books of the bank in the name of another against whom 
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assessment had been levied and judgment docketed. Heid: The statutory 
liability of stockholders of the old bank is enforcible solely for the benefit of 
the creditors of the old bank and is not a chose in action ordinarily assign- 
able, and neither the new bank nor the Commissioner of Banks as its statutory 
receiver acquired the right to enforce the statutory Liability against defend- 
ant by showing that he was the beneficial owner of stock in the old bank. 
Ibid. 

The assignment of a Judgment on an assessment of the statutory liability on 
bank stock does not entitle the assignee to subject another to Hability thereon 
on the ground that such other person was the real or beneficial owner of the 
stock. Ibid. 

In order for a transferor of bank stock to escape the statutory liability 
thereon, the transfer must be made to person of age previous to any default 
by the bank, and in good faith and without intent to evade the statutory 
liability, intent and good faith to be determined by surrounding circumstances. 
Hood, Comr., v. Clark, 698. 

Evidence that the owner of bank stock transferred same. without consid- 
eration, to his son, who was of age but was without property, six days after 
the only other commercial bank in the city closed its doors for liquidation, 
is held sufficient to be submitted to the jury in a suit to subject the transferor 
to the statutory liability. Jbid. 

The prima facie presumption of intent to evade the statutory liability on 
bank stock arising from the transfer of the stock within sixty days prior to 
the suspension of the bank, N. C. Code, 219 (d), would seem to relate to the 
closing of the bank for liquidation and proceedings to enforce the statutory 
liability of stockholders rather than toe its suspension and reopening under a 
restricted basis under eh. 120, Public Laws of 1933, and the orders of the 
Commissioner of Banks pursuant thereto. did. 

§ 18. Claims and Priorities. . 

Plaintiff’s note was assigned by the payee bank before its receivership to 
the Reeonstruction Finance Corporation, with ofher notes. as collateral se- 
curity for the bank’s indebtedness to the corporation. Upon the bank’s insolv- 
ency, plaintiff was forced to pay to the Reconstruction Finance Corporation. 
as the holder in due course, the full amount of the note, and was precluded 
from offsetting her deposit, outstanding xt the time of the bank’s closing, 
against the note. Plaintiff’s payment resulted in a partial discharge of the 
bank’s jndebtedness to the Reconstruction Finance Corporation, and funds 
realized from other notes assigned, and assets not assigned, completely dis- 
charged the bank’s indebtedness to the Reconstruction Finance Corporation, 
and assets and funds were left over exceeding the amount of plaintiff’s claim 
for distribution to creditors. Held: Plaintiff’s claim against the bank for the 
amount of her deposit was a preferred claim against the assets of the bank. 
Powell v. Hood, Comr.. 187: Lnore Trust Co., 145. 

Where assets are more than sufficient to pay all claims of the class, such 
claims draw interest from date of insolvency, Jbid. 


BASTARDS. 


§ 6. Verdict and Judgment. 

Where jury finds, in respouse to written issues, that defendant is father of 
prosecutrix’ child, but that defendant had not willfully refused to support 
the ehild, defendant is not guilty under the statute. and may not appeal from 
the finding on the first issue. SN. uv. Hiatt, 116. 
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BETTERMENTS. 


§ 4. Good Faith in Making Improvements. 
Where deed is set aside for undue influence. grantee is not entitled to re- 
cover for improvements. Gilbert vr. West, 465, 


BILI. OF DISCOVERY. 


§ 1. Nature and Scope of Remedy in General, 

C. S., 900, 901, providing a substitute for the old bill of discovery, are 
remedial statutes and should be liberally construed. Douglas v. Buchanan, 
664. 

§ 3. Affidavit and Proceedings to Secure Examination of Adverse Party. 

Where the pleadings have been filed. an adverse party may be examined 
under @. 8.. 900, 991, as a matter of right without leave of court, and in such 
instance the filing of an affidavit is unnecessary. Douglas v. Buchanan, 664. 

§ 5. Scope of Examination. 

Where an examination of an adverse party is founded on the pleadings, the 
pleadings determine the scope of the examination, and it is error to limit the 
seope of the examination further, Douglas vr. Buchanan, 664, 


BILLS AND NOTES. 


$ 10f. Rights of Purchasers and Holders Not in Due Course. 

Purchaser not a holder in due course takes note free from agreement 
between maker and third person not a party to note in absence of notice at 
the time of assignment to purchaser. Pickett vc. Fulford, 160. 

§ 25. Presumptions and Burden of Proof. 

Party having and offering in evidence note endorsed ir. blank by payee 
establishes prima facie ownership. Pickett v. Fulford, 160, 

§ 26. Competency and Relevancy of Evidence. 

Kvidence that taxes had not been paid on the land mortgage to secure the 
payment of the note sned on. and the financial credit of the makers is held 
competent in corroboration of plaintiff assignee’s testimony as to what oc- 
curred at the time of the assignment. Pichctt vr. Fulford, 160. 

8 27. Sufficiency of Evidence, Nonsuit and Directed Verdict. 

In an action on a note and to foreclose mortgage security plaintiff alleged 
that she was the owner of the note executed by one defendant to the other. 
The payee named in the note denied the allegation of ownership, and, upon 
the court’s erroneous ruling that the burden was on him, proffered evidence, 
which was exeluded, that he was the owner of the note. The court thereupon 
directed a verdict for plaintiff without the introduction of evidence by her. 
Held: Defendant's exception to the directed verdict ix well taken. Hall v. 
Boykin, 891, 

BOUNDARIES. 


§ 2. Definiteness and Conclusiveness of Description and Admissibility of 
Parol Evidence. 

In construing a deed the courts will endeavor to ascertain the intent of the 
parties at the time of the conveyance, and calls and courses will be established 
as of that time. and where the parties at the time go upon the land and locate 
ao oline. such line will prevail as against a contrary call in tiie deed. evidence 
of the line as established by them being competent to show that the description 
of the line in the deed was a mistake. Realty Co, ve Boren, 446. 


Z 
— 
es 
4 
~] 
f=») 
Gor 


BOUNDARIES—Counftivued, 
§ 8. Evidence in Special Proceedings to Establish. 
In this proceeding to establish a boundary line between the lands of the 
parties, testimony of a surveyor as to a line previously run by him in the 
presence of the parties is held competent. Southern v. Freeman, 121. 


BROKERS AND FACTORS. 


§ 1. Licensing and Regulation. 

Statute providing for licensing of real estate brokers in designated counties 
Rkeld unconstitutional as discriminatory. S. «7, Warren, Td, 

§ 9. Actions for Damages Against Brokers or Factors. 

The contract hetween the parties provided that defendant should sell certain 
personal property left with defendant by plaintiff for a stipulated price, 
defendant to retain a commission for his services. Plaintiff brought this 
action alleging that defendant had sold the property and failed to aceount to 
plaintiff. Held: Under the theory of trial, the action was for damages for 
breach of express contract, and the measure of damages was the price agreed 
vpoen by the parties. and defendant’s contention that the damages should be 
measured by the rule governing damages for breach of contract by a factor in 
selling at a price Jess than that stipulated, cannot be sustained. Rosenbloom 
ve Sinkoe, A6. 


BUGGERY. 


§ 2. Prosecution and Punishment. 
In this prosecution for buggery under CC. S., 4836, the evidence of defend- 
aunt's guilt is held insufficient to be submitted to the jury. S. vr. Catlett, 568. 


BURGLARY. 
§ 9. Sufficiency of Evidence. 

Evidence tending to identify defendant as the person who broke and entered 
an dwelling in nighttime. and that after he had broken and entered he weut to 
the bed in which prosecutrix was sleeping and grabbed her by the feef. and, 
after threatening to kill her if she got up. he grabbed her around her waist, 
that he fought her for a considerable length of time. dragged her from her 
home and released her only after Nght. js Aeid sufficient to be submitted to 
the jury on the question of defendant’s intent. at the time of breaking and 
entering, of committing ripe as charged in the bill of indietment, and defend- 
ants motion to nonsuit on the ground that there was not sufficient evidence 
of felonious intent. was correctly denied. S. vu Smith, 93. 

§ 10. Instructions. 

In this prosecution for burglary. the charge to the jury is held to have 
sufficiently and correctly instructed the jury that in order for a conviction the 
jury inust find that at the time of breaking and entering defendant must have 
had the specific intent to commit the crime of rape as charged in the bill of 
indictment nnd have had the intent to commit the crime in the house broken 
and entered. it not being necessary that the charge negative the intent to 
commit the crime in a place other than the house broken and entered in the 
absence of a special request for instructions. S. vr. Smith, 98. 

Where there is no evidence that the burglary was committed under cireum- 
stunces which would make it burglary in the second degree. it is not error for 
the court to refuse to submit to the jury the question of defendant’s guilt of 
that degree of the crime. S. v. Walls, 487, 
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CANCELLATION OF INSTRUMENTS. 


§ 2. For Fraud. 

Plaintiff is not entitled to set aside an instrument for fraud when it appears 
that plaintiff is an intelligent man, able to read and write, and signed the 
instrument, and that there was no trick or connivanee to prevent his reading 
the instrument. Breece v. Oil Co., 211. 


§ 14. Verdict and Judgment. 

Where a deed is set aside upon the verdict of the jury establishing mental 
incapacity of the grantor of which the grantee had knowledge and undue 
influence of the grantee, the grantee is entitled to have the consideration paid 
for the deed credited to the rental value of the property during his occupancy, 
since the object of the law is to put the parties in statu quo, and not to punish 
the grantee for his wrongdoing. Gilbert v. West, 465. 

Where a deed is set aside upon the verdict of the jury establishing mental 
ineapacity of the grantor of which the grantee had knowlecge and for undue 
influence exerted by the grantee. the grantee is not entitled to credit for the 
amount expended by him in making permanent improvements on the land 
while he was in possession under the deed. Ibid. 


CARRIERS. 


§ +. Rates and Tariffs. 

The provisions of the monopoly statutes apply to railroads in the same 
manner as they apply to individuals and other corporations. and while C. S., 
1112 (0), allows railroad companies to reduce rates at will and deprives the 
Utilities Commissioner of jurisdiction over reductions in rates, the statute 
applies to reductions in rates by railroad companies acting separately and 
With lawful intent, and does not permit railroad companies to violate the 
monopoly statutes by reducing rates in accordance with an agreement and 
conspiracy between them with intent to injure a competitor and thereafter to 
restore the rates. or to reduce rates to certain points where there is compe- 
tition while maintaining higher rates to other points in tae State without 
sufficient reason. with intent to injure n competitor, N. C. Code, 1112 (0). not 
being in conflict with the monopoly statutes. Bennett ve. R. R., 474. 


§ 21. Injuries by Accidents in Transitu. 

Evidence that plaintiff. when a ehild of twelve years. was put on a train 
by her unele and placed in charge of the conductor, who seated her by a 
window, which he opened for her himself, that thereafter, upon a sudden 
slowing of the train, the window fell on plaintiff's arm and injured it. is held 
sufficient to be submitted to the jury in the plaintiff’s action against the rail- 
road upon reaching her majority. Brantley «u R. R., 454. 

§ 22. Injuries in Boarding or Alighting. 

A company operating a union station under contract with several railroad 
companies and permitting “red cap” porters to call trains and direct pas- 
sengers for tips may not escape liability for acts of the porters in the scope 
of their apparent authority on the ground that they are volunteers, since the 
station company uses such porters to discharge its contractial obligations to 
the railroad companies and their passengers. Cole vr. R. R., 591. 

Evidence that a station company permitted porters to work upon the prem- 
ises for tips. and that the porters customarily called trains and directed 
passengers to and from their trains, and thaf a porter who had called plain- 
tiffs train instructed plaintiff that her train was standing on a certain track, 
is held sufficient to be submitted to the jury ou the question of whether the 
porter was acting within the apparent seope of his authority in giving the 
instruction. Jbid, 
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The evidence tended to show that two trains were standing in a union 
station, that the warning of ‘all aboard” had been given for one of them. that. 
a “red cap” porter standing in the station heard the signals and knew that 
the train attendants had boarded the train. and that it was expected to start 
momentarily, that plaintiff, coming into the station after the starting signals 
had been given with a ticket for the train not then ready to start, was errone- 
ously instructed by the porter that the other train was hers, and that as she 
attempted to board the other train, it started and threw her, to her injury. 
Held: The evidence permits the inference that the porter, with knowledge of 
the circumstances, Should have foreseen that injury might result to plaintiff, 
and the question of whether his failure to warn plaintiff of the danger was 
the proximate cause of plaintiff’s injury is for the jury under the evidence. 
Ibid. 

CONSTITUTIONAL LAW. 


Ill. Governmental Branches and Powers lation (Of persons accused of crime see 
4. Legislative hereunder Title XI). 
6. Judicial, constitutional question will 18. Equal Protection, Application and 
not be decided unless necessary to Enforcement of Laws 
protect rights see Appeal and Error VWI. Due Process of Law: Law of the Land 
s 40g; statute will not be declared 16. Notice and an Opportunity to be 
unconstitutional unless clearly so, see Heard 
Statutes s 6; act permitting action to VIII. Obligations of Contract 
determine validity of proposed bond 21. Substantive Provisions of Contractual 
issue does not impose nonjudicial Obligations 
function of determining moot quts- XJ. Constitutional Guarantees to Persons 
tion see Actions s 2. Accused of Crime 
V. Personal, Civil and Political Rights, 26. Necessity of Indictment 
Privileges, Immunities, and Class Legis- 38, Due Process of Law 


8 4. Legislative Power. 

The legislative powers of the people of the State are vested in the General 
Assembly, subject only to limitations contained in the State and Federal Con- 
stitutions. Castevens v. Stanly County, 642. 

§ 13. Equal Protection, Application and Enforcement of Laws. 

Ch. 241, Public-Local Laws of 1927. requiring real estate brokers and sales- 
men in certain designated counties of the State to be licensed by a real estate 
commission on the basis of moral character and proficiency in the public 
interest, and requiring the payment of a license fee in the designated counties 
in addition to the State-wide license required by ch. 871, Public Laws of 1935, 
is held unconstitutional as being in contravention of Art. I, sec. 7. of the 
State Constitution in that it appHes only to real estate brokers and salesmen 
in the designated counties and not to those in the other counties of the State, 
and is therefore discriminatory. Art. I, sees. 17, 381: Art. V, sec. 38, of the 
State Constitution; J4th Amendment to the Federal Constitution. S, «7. 
Werren, 75. 

§ 16. Notice and an Opportunity to Be Heard. 

A suit by a taxing unit to have declared valid a proposed bond issue and 
proposed taxes for the payment of the indebtedness. N. C. Code, 2492 (55 to 
59), is declared by the act to be in the nature of a proceeding in rem, and its 
provisions that residents and taxpayers of the unit may be served by publica- 
tion without their names being stated in the complaint or summons js valid, 
and the contention of a taxpayer of the unit that a judgment under the act 
deprives him of property without due process of law because he was not 
personally served with summons is untenable, since a well defined class may 
be served with simmons in this manner in proceedings fh ren, and since the 
procedure prescribed by the act affords cach taxpayer notice and an oppor- 
tunity to appear and file such pleadings as he may be advised. N. C, Consti- 


768 INDEX. 


CONSTITUTIONAL LAW-—-Continued. 
tution, Art. I, sec. 17: 14th Amendment to the Federal Constitution. Castevens 
v. Stanly County, 642. 
§ 21. Substantive Provisions of Contractual Obligation. 

Defendant town proposed to issue refunding bonds under an ordinance pro- 
viding that the holders of the refunding bonds should be subrogated to all the 
rights and powers of the holders of the indebtedness so refunded, such pro- 
vision being also in accord with N. C. Code, 2492 (50) b. Plaintiff contended 
that the refunding bonds would be subject to the power of the Legislature to 
exempt residences up to the value of $1,000 from taxation under the Constitu- 
tional Amendment of Art. V, sec. 5. Held: Even conceding that the refunding 
bonds would be evidenced by a new contract, the provision of the ordinance 
and statute that the holders should be subrogated to the rights of the holders 
of the original indebtedness, became a part of such new contract or obligation 
which may not be adversely affected by legislative act even under constitu- 
tional change, Federal Const., Art. I, sec. 10. and no exemption having been 
made by the Legislature under the permissive power of the amendment to 
Art. V. sec. 5, at the time of the issuance of the refunding bonds, the power 
to provide for the payment of the refunding bonds could not be adversely 
affected by the constitutional amendment. Nash v. Comrs. aj St. Pauls, 301. 

As between a stockholder and a creditor or depositor of a bank prior to 
the passage of ch. 99, Public Laws of 1935. the provisions of the statute re- 
lieving the stockholder of his statutory liability would seem to be an impair- 
ment of a contractual obligation prohibited by Art. I, see. 10. of the Federal 
Constitution. Hood, Comr., v. Realty Co., 582. 

A person not appearing on the books of a bank as a stockholder would seem 
to be relieved of liability in a suit alleging he was the real or beneficial owner 
of stock by ch. 99, Public Laws of 1935. since no rights had vested or assess- 
ment levied at the time of the passage of the act. Ibid. 


§ 26. Necessity of Indictment. 

The necessity of an indictment, N. C. Constitution Art. I, see, 12. does not 
apply to “petty misdemeanors,” Art. I. see. 13. and all crimes below the degree 
of felonies are “petty misdemeanors” within the meaning of the exception 
provided in the Constitution. C. S.. 1541 (3). and upon appeal from a eonvic- 
tion in a recorder’s court upon a warrant fully charging the offense, an indict- 
ment in the Superior Court is not necessary. the jurisdiction of the Superior 
Court being derivative. S. v. Boykin, 407. 

§ 33. Due Process of Law. 

The defendant filed a petition for removal from the State Superior Court to 
the United States Court for the district to be certified as to the place of trial. 
Act of Congress, 3 March, 1863, Title 28, secs. 74 and 75. The court denied 
the petition for that the petition did not allege any denial of any rights by 
reason of State law. Held: The denial of the petition was without error, 
defendant’s remedy for alleged denial of equal protection of the laws on 
account of prejudice or in the exclusion of colored persons from the grand 
jury, being in the State Court and ultimately by writ of error to the Supreme 
Court of the United States. 8S. v. Walls, 487. 

The trial court found, upon supporting evidence, that the grand jury which 
returned the bill of indictment was selected from a jury list of taxpayers of 
the county eligible to serve, the names of colored persons on the list being in 
red ink and the names of white persons being in black ink, but that there 
was no discrimination as to color, the different ink being used merely for 
identification, and that the names of all those eligible, both white and colored, 
were placed in the box and drawn therefrom by a four-yerr-old child. and 
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that one colored person served on the grand jury which returned the indict- 
ment. Held: The findings support the court’s denial of defendant’s motion 
to quash the indictment on the ground that the grand jury was illegally 
organized and that defendant was denied the equal protection of the laws for 
that persons of the Negro race were excluded therefrom solely because of race. 
it appearing that the grand jury was selected according to law. C. S., 2312, 
2318, 2314. Ibid. 
CONTRACTS. 

§ Td. Gaming Contracts. 

Evidence on issue of illegality of slot machines held conflicting and directed 
verdict that contract relating thereto was not void held error. Tomoberlin v. 
Bachtel, 260. 

A contract for “eotton futures” in which no actual delivery is intended or 
contemplated is void and no action may be maintained thereon. Bodie vt. 
Horn, 397. 

§ 25b. Measure and Assessment of Damages by Jury. 

The contract between the parties provided that defendant should sell certain 
personal property left with defendant by plaintiff for a stipulated price, 
defendant to retain a commission for his services. Plaintiff brought suit 
alleging that defendant had sold the property and failed to account to plain- 
tiff. Held: Under the theory of trial, the action was for damages for breach 
of express contract, and the measure of damages was the price agreed upon 
by the parties, and defendant’s contention that the damages should be meas- 
ured by the rule governing damages for breach of contract by a factor in 
selling at a price less than that stipulated, cannot be sustained. Rosenbloont 
v. Sinkoe, 46. 

CORPORATIONS. 


§ 14. Stock Subscription Agreements. 

Individual subseribing to stock in his name held to acquire no interest 
therein where another pays purchase price under agreement that stock should 
be issued as directed by him. Holloway v. Bank, 227. 

§ 15. Repurchase of Stock by Corporation. 

Plaintiff purchased a considerable amount of a new issue of preferred stock 
of defendant corporation, the sale having been made by a director of the 
corporation under an agreement, in accordance with a letter in regard to the 
sale written the director by the treasurer and general manager of the corpo- 
‘ation, under which the corporation agreed to repurchase at par a stipulated 
amount of the stock every three-year period upon demand of the purchaser. 
Thereafter, upon demand of plaintiff, defendant corporation repurchased part 
of the stock over a three-year period, but refused to repurchase more of said 
stock during the subsequent three-year period, and plaintiff instituted this 
action. Held: Plaintiff had a right to rely on the apparent authority of the 
treasurer and general manager of the corporation to make the repurchase 
agreement in good faith in the interest of the corporation to induce the pur- 
chase of the stock, and defendant’s contention that its officer did not have 
authority to make the agreement is untenable, and the corporation being 
solvent and the rights of creditors not being involved. and the corporation not 
being prohibited by statute or its charter from purchasing certain shares of 
its own preferred stock, and there being no suggestion of collusion or fraud, a 
directed verdict for plaintiff is without error. Aydlett v. Major € Loomis Co., 
D448. 
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COUNTIES. 
8 5. County Commissioners. 

Mandamus will not lie to eompel chairman to sign county voucher since 
evounty commissioners are vested with eontrol of finances. Reed vt. Farier, 
2AS, 

§$ 10. Assumption of Debt of School Districts. (Constitutional require- 
ments and restrictions in taxation see Taxation.) 

The evidence disclosed that a special charter school district, comprising 
territory Iving in two counties. voted and issued bonds for a school building 
and equipment, which were necessary fo the maintenance of the constitutional 
school term jn the district, that appellant county had assumed the indebted- 
ness of all of its school districts with the exception of that of plaintiff district 
ond three others, and that it levied a special tax in plaintiff district to pay 
debt service for the district’ indebtedness. Afe7d: Under provision of the 
State Constitution, Art. IX. it was the duty of the county as nm administrative 
agency of the State to provide the constitutional sehool term in the district, 
and plaintiff district is entitled to aandanius to compel the county to assume 
the indebtedness incurred by the district for this purpose, and the defense that 
the duty to assume the debt was discretionary and that aandanius does not 
lie to compel the performance of a diseretionary duty is untenable, it being 
mandatory on the county, having assumed the indebtedness of some of its 
districts, to assume the indebtedness of all its districts. and che courts having 
jurisdiction in the matter to hear evidence and determiue whether the indebt- 
edness was incurred by the district to provide the constitutional school term. 
School District v, Alamance County, 214. 


COURTS. 


§ 2c. Appeals from Clerk to Superior Court. 

A contention that the clerk was without jurisdiction in that the pleadings 
raised issues of faet which should have been transferred to the civil issue 
docket. and that therefore the Superior Court acquired no jurisdiction by 
appeal, is untenable. since the jurisdiction of the Superior Court on appeals 
from the clerk is not derivative. Southern v. Freenian, 121. 

In this proceeding for the allotment of dower, issues of law and of fact were 
raised by the pleadings, and at the hearing before the clerk the parties waived 
jury trial and filed a statement of facts agreed. Upon rendivion of judgment 
on the facts agreed by the clerk, plaintiff excepted to the judgment adverse 
to her, appealed to the Superior Court in term time. gave notice of appeal at 
the time judgment was signed. and further notice was waived by defendants, 
and the clerk transferred the appeal to the civil issue docket as required by 
(.8.. 684. Held: The appeal is governed by C. S.. 684. and judgment of the 
Superior Court dismissing the appeal on the ground that plaintiff was guilty 
of laches in failing to have the elerk prepare and forward to the judge a 
transcript of the record as required by C. S.. 685. is error, C. S., 685. not being 
applicable to the appeal. MWelhaicharn v. Smith, 518. 

§ 3. Motions and Hearings After Orders or Judgments of Another Supe- 
rior Court Judge. 

A judge holding a succeeding term of the Superior Court Aas no power to 
review or disregard a judgment or order affecting substantial rights entered 
at a former term by another judge upon the ground that such judgment or 
order is erroneous, since a judgment or order may be reviewed for error only 
upon appeal to the Supreme Court. Fertilizer Co. ve. Hardee, 56. 

A. judge of the Superior Court may not vacate a prior order of another judge 
on the Superior Court for error of law, since no appeal lies from one Superior 
Court to another. Dail v. Haiehiis, 288. 
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COURTS—-Continued, 
8 4. Terms of Court, 

It ix required by N.C. Code. 1452, that a special term of court. duly called, 
shall be advertised in some newspaper published in the county, and news 
items regarding the court are not sufficient to comply with the terms of the 
statute, but the provision for advertisement is for the benefit of the public 
and not the jurors, and failure of due advertisement does not affect the jury. 
hut goes only to the organization of the court and is merely an irregularity, 
the provision of the statute in regard to advertisement being directory and not 
mundatoryv. SS. ev. Boyhin, 407, 


CRIMINAL LAW. 


II. Capacity to Commit and Responsibility a. Form and Sufficiency in General 
for Crime b. Applicability to Counts and Evi- 
7. Evidence and Burden of Proving dence 
Mental Incapacity e. On IKBurden of Proof and Pre- 
Iil. Parties and Offenses (See, also, Homi- sumptions 
cide s 2.) e. Requests for Instructions 
x, Principals f. Objections and Exceptions to In- 
11. Felonies and Misdemeanors structions 
V. Arraignment and Pleas g. Construction of Instructions 
16h. Arraignment od. Issues and Verdict 
18. Plea of Not Guilty b. Form and Sufficieney of Verdict 
VII. Evidence (Evidence of particular of- d. Rendition and Acceptance of 
fenses see particular titles of crimes.) Verdict 
°g. Faets in Jssue and Relevant to Is- IX. Motions after Verdict 
sues 56. Motions in Arrest of Judgment 
nu. Relevaney in General X. Judgment and Sentence 
b. Evidence of Guilt of Distinet Of- 61. Formalities and Requisites 
fense a. In General 
ce. Evidence that Crime Charged was b. Upon Conviction of Capital 
(Committed by Another Crimes 
30, Evidence and Reeord at Prior Trial XII. Appeal in Criminal Cases 
or Proceedings Gy. Nature and Grounds of Appellate 
$1. Expert and Opinion Testimony Jurisdiction 
b. Opinion Testimony as to Sanity H&. Right to Appeal 
and Mental Capacity b. Right of Defendant to Appeal 
$82. Cireumstantial Evidence 71. Pauper Appeals 
wn. Jn General 77. The Record Proper 
338. Confessions ad. Conclusiveness and Effect of Rec- 
35. Acts and Declarations of Coconspira- ord 
tors 78. Presentation and Preservation in 
40. Character Evidence of Defendant as Tower Court of Grounds of Review 
Substantive Proof ec. Motions 
41. Examination and Credibility of Wit- 79. Briefs 
NeESsses $0. Prosecution and Dismissal of Ap- 
f. Credibility of Defendant peals 
VIII. Trial Si. Review 
50, Course and Conduct of Trial a. Matters Reviewable 
52, Taking Case or Question from Jury ce. Prejudicial and Harmiess Error 
a. Provinee of Court and Jury in d. Question Necessary to Determi- 
(;eneral nation of Appeal 
h. Nonsuit 83, Determination and Disposition = of 
58. Instructions Cause 


S$ 7. Evidence and Burden of Proving Mental Incapacity. (Opinion evi- 
dence of mental capacity see hereunder §$ 31b.) 

Testimony by defendant as to injuries received by him and the effect of 
such injuries upon his mind and ability to know what he was doing is compe- 
tent upon his plea of insanity as tending to establish facts from which the 
jury might infer, in connection with other evidence, that defendant was 
insane, and the exclusion of his testimony is reyersible error. NS. vr. Nall. G1. 

§ 8. Principals. 

Where two or more persons aid and abet each other in the commission of a 
crime. all being present. all are principals and equally guilty. S. «. Triplett, 
105: SN. ve. Holland, 284. 

Tnder the New York law, a charge of second degree arson includes counsel- 
ing, commanding, inducing. or procuring another to commit the crime, and a 
person guilty thereof is a principal. Jn re Mealicord, G83. 
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CRIMINAL LAW—Countinucd, 
S$ 11. Felonies and Misdemeanors, 

A crime punishable by death or imprisonment in the State's Prison is a 
felony, C. S., 4171. S. ov. Calictt, 568. 
$8 416. Arraignment. 

The court, upon his finding that defendant is a deaf mute. subpcenaed an 
interpreter, who after being duly sworn and after the reading of the indict- 
ment, interpreted and explained the indictment to defendant. After defendant 
had indicated to the interpreter that he nnderstood the indictment, the inter- 
preter translated the solicitor’s question of whether defendant was guilty or 
not guilty, and upon a negative reply given through the interpreter, a plea of 
not guilty was entered, No contention or plea involving defendant’s sanity or 
his capacity to understand the nature of the crime charged cv the purpose and 
effect of the trial was tendered by defendant’s counsel, Jicld: There was no 
error on the arraignment of defendant or in the acceptance of his negative 
answer as a plea of not guilty. C. S.. 4682. SS. rv. Barly, Vso. 

§ 18. Plea of Not Guilty. 

Under the plea of not guilty the defense of insanity and every other defense 
to the charge in repelling. mitigating. or reducing the offense to a lower grade 
is admissible. S. ec. Nal?, 61, 

§ 29a. Relevancy in General, 

Where an officer testifies on cross-examination that he did not swear out a 
warraut for defendant until twelve days after the commission of the offense 
because he did not know defendant’s name, and that a confederate of defend- 
ant suggested that defendant was the person, and that he then found defend- 
ant, identified him, and swore ont the warrant. and that defendant was the 
offender, the exelusion of testimony as to the name and residence of the 
confederate is not prejudicial, the excluded testimony being irrelevant. &, tv. 
Boykin, 407. 

§ 29b. Evidence of Guilty of Distinct Offense. 

Defendant was charged with conspiracy to rob and with robbery committed 
pursuant thereto. The State introduced evidence that within a week affer 
the robbery charged in the second count of the bill of indictment defendant 
conspired with the same confederate to burn an automobile in order to collect 
the fire insurance thereon. Aeld: The evidenee was competent under the 
exception to the general rule that evidence of guilt of a cistiuct offense is 
competent if tending to show intent, design. guilty knowledge, or scieuter. 
S. tv. Flowers, 721. 

§ 29c. Evidence That Crime Charged Was Committed by Another. 

Defendant, charged with burglary. relied upon an alibi, and offered evidence 
tending to show that another was in the neighborhood of the scene of the 
crime at the time it was alleged to have been committed. Acld: The evidence 
was properly excluded, since evidence that another had committed the crime 
charged is competent only when it points unerringly to the guilt of such other 
person and raises a reasonable inference of defendant’s innocence, and evi- 
deuce which merely creates an inference or conjecture as to the guilt of such 
other person is inndmissible. S. r. Naith, 98, 

§ 30. Evidence and Record at Prior Trial or Proceedings. (Evidence of 
guilt of distinct offense see hereunder, §§ 29b. 40. : 

Statements of witnesses at the coroner’s inguest held competent in evidence 
for the purpose of corroborating the testimony of the witnesses at the trial. 
S. vt. Jones, 73d. 
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CRIMINAL LAW —-Continued. 
§ 81b.) Opinion Testimony as to Sanity and Mental Capacity. 

A nonexpert witness who testifies that le had known defendant all his life 
and had a number of conversations with him, but that he had not talked with 
him much durivg the prior vear, but who has an opinion satisfactory to bim- 
sclf from his observation of defendant ns to defendant's mental condition, is 
competent to give his testimony on the question, and the exclusion of his testi- 
mony that defendant was irresponsible for his actions is reversible error upon 
defendant’s exception. 8. +. Nell. 61. 

§ 32a. Circumstantial Evidence in Gencral. 

Mhatent. being a mental attitude. must ordinarily be preven by eireumstantial 
evidence, that is, by proof of facts from which intent may be inferred. S, v, 
Saith. SB. 

Although circumstantial evidence is av recognized instramentality for the 
ascertainment of truth, where it is relied on for a conviction it must establish 
defendant's guilt to a meral certainty, and exclude every other reasonable 
hypothesis, and the instruction in this Case on the question fs Ae/d for error. 
N.or. Stariuter, 278, 

(ircnmestantial evidence in this cease, including testimony as to the aetion 
of bloodbounds, admitted for the purpose of corroboration, is held to eonsti- 
fute more than a scintilla, and sufficient to take the case to the jury. S. +. 
Lee, 326. 

§ 33. Confessions. 

Defendant is entitled to have exculpatory as well as incriminating portions 
of confession considered by jury. &. a. Edieeards, 355), 

§ 35. Acts and Declarations of Coconspirators, 

Where the State establishes a prima facie conspiracy to which defendant 
Was ih party, testimony of an alleged conspirator as fo a conversation between 
him and another couspirator, in the absence of defendant. is competent. S. xv. 
Herndon, 128, 

Defendant was indicted for conspiracy to rob and with robbery committed 
pursuant to the conspiracy. The State introduced evidence of the association 
hetween defendant and his alleged coconspirater within a short time before 
and after the robbery. and that a few hours after the robbery defendant’s 
illeged coconspirator left the city in an automobile with Cefeudant’s niece, 
and that a week after the robbery defendant and his alleged coconspirator 
entered into another conspiracy to bun an automobile belonging to defendant's 
niece in order to collect. fire insurance thereon, Held: The evidence wis 
competent not only to corroborate the testimony of the coconspirator upon 
the trial, but also as tending to show that defendant was a party to the con- 
spiracy to reb, and that his presence at the scene of the rebbery was in conse- 
quence of the conspiracy. S. +. Flowers, 721. 

§ 40. Character Evidence of Defendant as Substantive Proof. 

Defendant, on trial for maliciously burning a barn, did not testify in his 
own behalf. A witness, who was not the owner of the barn. was allowed to 
testify as to difficulties with defendant after the witness had testified Agninst 
defendant upon an indictment for larceny. a year or two before the indictment 
for arson, resulting in the witness’ indictment of defendant fer assanlt with a 
deadly weapon. Held: The testimony tended to discredit and impeach defend- 
aut about a collateral matter when he had not sone upon the stand, nnd was 
erroneously admitted. S. e. Lee, 826. 

§ 41f. Credibility of Defendant. 

Exculpatory matter contained in i confession of guilt introduced in evidence 

by the State should be given the same weight by the jury as incriniinating 
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portions of the confession, unless disproved or weakened by other evidence, 
since a confession must be considered as given, in its entirety. and the exculpa- 
tory statements do not constitute evidence by defendant in his own behalf, and 
nn instruction that such statements should be scrutinized because of defend. 
aut's juterest in the verdict. is error, NS. or. Adienurds, 5d, 

It ix error for the court to charge that defendant's testimony should be 
seruftinized and received with caution in view of defendant's interest in the 
verdict. without adding that if they find defendant worthy of belief. they 
should give as full credit to his testimony as any other witness, notwithstand- 
ing his interest. Jbdid, 

§ 50. Course and Conduct of Trial. 

Defendant. charged with homicide. testified as to his version of the fatal 
killing upon his contention of self-defense, and narrated the ¢¢tions of himself, 
his oldest son. and the deceased. Upon the conclusion of jlis testimony the 
court, by interrogation objected to by defendant’s counsel, brought out the 
fact that the son was seventeen yvears old. and was present in the courtroom. 
In his charge the court set forth the contention of the State that defendant's 
testimony could not be relied upon because uneorroborated. notwithstanding 
the facet that defendant’s oldest son, who saw what happened, was present in 
the courtroom. Held: Although the prosecuting attorney might impeach 
defendant’s testimony by developing the facet that defendant's son was not 
ealled as a witness to corroborate defendant's testimony, the interrogatories 
by the court to the same effeet. emphasized by the statement of the State’s 
contentions, constitute reversible error, the statute. C. S.. 864. inhibiting an 
expression or showing of opinion by the court as to whether a fact is fully or 
sufficiently proven by interrogation as well as by statement or action, S. ¢. 
Bean, 59. 

§ 52a. Province of Court and Jury in General. 

The weight of the testimony and the credibility of withesses are matters in 
the exclusive provinee of the jury. S. rv. Wharton, T42. 
8 52b. Nonsuit. 

Testimony of two witnesses identifying defendant as one of the perpetrators 
of the robbery charged. with conflicting evidence by defendant in support of 
the alibi relied on by him, raises an issue of fact for the jury. and defendant’s 
motion to nonsuit is properly denied. S. vr. Wharton, 742, 

§ 58a. Form and Sufficiency in General. 

The court need not instruet the jury what the punishment would be upon a 
conviction upon a count in the indictment, the rendition of judgment upon 
the verdict being a responsibility of the eourt alone. NS. vr. Walls, 487, 

§ 53b. Applicability to Counts and Evidence. 

Where there is no evidence that the burglary .was committed under circ¢um- 
stances which would make it burglary in the second degree. it is not error 
for the court to refuse to submit to the jury the question of defendant’s guilt 
of that degree of the crime. NS. v7. Walls, 487. 

§ 58c. On Burden of Proof and Presumptions, 

The instruction in this case that the burden was on the State to prove 
defendant gnilfy bevond a reasonable doubt, and that the jury should ascer- 
tain the facts from the evidence is held sufficiently full in the absence of 
prayers for special instructions. S. te. Ormond, 437. 

The charge of the court in this case. correctly coustrued, is held to have 
correctly instructed the jury that the burden was on the State to satisfy the 
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CRIMINAL LAW—Continued, 
jury beyond a reasonable doubt as to each aspect on which defendant could 
be convicted under the bill of indietment. and to have correctly defined 
reasonable doubt. S. tv. Walls, 487, 
8 53e. Requests for Instructions. 

In the absence of a special request for instructions, the failure of the ch: irge 
to define certain terms constituting a subordinate fenture of the charge will 
not he held for error, Slr. Puchett. 66. 

An exception to the failure of the court te charge more fully on the weight 
fo be given the testimony of a coconspirator will not be sustrined in the 
absence of a special request for instructions. N,v. Heriudon, 123. 

8 53f. Objections and Exceptions to Instructions. 

exceptions to the statement of the contentions of the State must be taken in 
time to afford the trial court opportunity for correction, NS. re. Herudon. 1232 
S. U. House, 470. 

§ 53¢. Construction of Instructions, 

W baie the charge is without error when read contextually as a whole, 
exceptions to unconnected portions of the charge cannot be sustained, — &. ae 
Savith, 98. 

§ 54b. Forni and Sufficiency of Verdict. 

A verdict will be interpreted in the light of all the evidence and the admis- 
sion of the parties. S. vr. Jones, 735, 

§ 54d. Rendition and Acceptance of Verdict. 

An inquiry by the court as to whether the jury’s verdict of guilty referred 
to the count of first degree burglary is held not error as an expression of 
opinion by the court. it appearing from the record that such was the freely 
returned verdict of the jury, and that defendant was not prejudiced thereby, 
since the jiry was polled. oS. or. Wueadlly. 487. 


§ 56. Motions in Arrest of Judgment. 

Defendant was tried for murder under an indictment ch; irging disjunctively 
murder with malice. premeditation, and deliberation and murder in the perpe- 
tration of a robbery, ©. S.. 4614. After the return of a verdict of guilty of 
murder in the first degree, defendant moved in arrest of judgment for that 
the indictment was alternative, indefinite. and uncertain. He fd: Although the 
indictment was alternative. either charge constituted murder in the first 
degree, C. S.. 4200, informing defendant of the crime Charged. and defendant's 
remedy. if ne desired greater certainty, was by motion for a bill of partien- 
lars, C. S., 4618, or to require the solicitor to elect at the close of the ey idence, 
but the ce. in the alternative was hot a vitinting defect, and the motion 
in arrest after verdict was properly denied, such motion ee available only 
for vitiating defects upon the record proper. CL S,, 462%, . Puckett, 66, 

A motion in arrest of judgment on the ground th: it fe ee was without 
Jurisdiction for defect in its organization for that aque advertisement of the 
special term at which defendant was tried upoh appeal from a recorder’s 
court. Was not had as required hr N, €L Code. 1452, cannot be made in the 
trial court because such motion assumes that the court is validly created, 
hor can the question be presented by appeal from the trial court's denial of 
the motion, the defect complained of going to the organization of the court 
and not to the capacity of the jury, and the provisions of the statute being 
directory and not mandatory, S, ¢, Boykin, A407: S. or. Ormond, 487: & «&. 
House, 470. 

§ 6ta. Formalities and Requisites of Judgments in General, 

In this prosecution for abandonment. defendint enfered a plea of noale 

contondere, and an order was entered that de ‘fendant pay a certain amount 
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CRIMINAT, LAW—Coatinued, 


into court monthly for the benefit of his wife and children. Thereafter, upon 
default. judgment was entered in the absence of defendant and withourf his 
knowledge, on his original plea, sentencing defendant to two vears on the 
roads, sentence to begin on a stipulated day unless defendant paid all matured 
Installments under the prior order. Held: The judgment attempting to 
impose corporal punishment, in the absence of defendant. unless avoided by 
compliance with the conditions annexed, was void, S. 7. Brooks, T0z. 

8 61b. Formalities and Requisites of Judgments in Capital Crimes. 

The punishment for a capital crime committed prior to 1 July, 1985, is 
death by electrocution, the statute substituting lethal gas being applicable 
only to crimes committed on and subsequent to that date. Ch, 294. Publie 
Laws of 1985. NS. or. WeNeill, 268. 
$ 67. Nature and Grounds of Appellate Jurisdiction. 

Where there is no error of law in the trial, the Judgment appealed from 
must be affirmed, the question of whether clemeney should be extended defend- 
ant not being determinable by the Supreme Court, but being 2a matter for the 
Governor if and when it shall be duly presented to him for official action. 
Noo. Marly, 180, 

The jurisdiction of the Supreme Court upon appeal in eriminal eases is 
limited to matters of law or legal inference. N. (. Constitution, Art. ITV. 
sec, SS. or. Jackson, 202, 

Defendant was tried for the violation of an ordinance upon a warrant which 
was insufficient to charge the offense. An appeal was taken to test the con- 
stitutionality of the ordinance. /Teld: The Supreme Court will not decide the 
constitutional question sought to be presented, but will dismiss the aetion in 
the exercise of ifs supervisory power over proceedings of lower courts, SN. vt. 
Smith, 206. 

§ 68b. Right of Defendant to Appeal. 

Defendant may appeal only from conviction or from prejudicial judgment 
final in its nature, S. vr. Hiatt, 116. 

§ 71. Pauper Appeals. 

Where an affidavit for appeal in forma pauperis fails to aver that it is in 
good faith, it is fatally defective and is insufficient to support an order grant- 
ing the appeal or to confer jurisdiction on the Supreme Court, the require- 
ments of the statute, (. S.. 4651. being mandatory and jurisdictional, and not 
directory, nor may the defect be cured by amendment after expiration of the 
ten-day period. WS. vv. Holland, 284, 

8 77d. Conclusiveness and Effect of Record. 

The record duly certified imports verity, and the Supreme Court is bound 
thereby. (C.S,, G43. NS. tv. Stiirinter, BTS. 
S 8c. Motions, 

Where defendant does not move for Judgment as of nonsuit as required by 
CG. S.. 4648. and fails to request a directed verdict for insufficiency of the 
evidence, he waives his right to contend on appeal that the evidence was 
insufficient to sustain a conviction, NS. vr. Ormond, 437, 

8 79. Briefs. 

Those exceptions and assignments of error which are not set forth in defend- 
ant’s brief are deemed abandoned. Rule of Practice, No, 28. S. vr. Walls. 487. 
§ 80. Prosecution of Appeals and Dismissal. 

Where an affidavit for appeal in forma pauperis fails to aver that it is in 
good faith, it is fatally defective and is insufficient to support an oarder grant- 
ing the appeal or to confer jurisdiction on the Supreme Court. the require- 
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ments of the statute, C. S.. 4651, being mandatory and jurisdictional, and mot 
directory, nor may the defect be cured by amendment after expiration of the 
ten-day period. S. vt. Holland, 254. 

Where defendant, convicted of a eapital crime, fails to make out and serve 
his statement of case on appeal, the appeal will be dismissed on motion of 
the Attorney-General in the absence of error on the face of the record, but 
where the record discloses only error in the judgment, the case will be re- 
mianded for proper judgment. S, vu. JfeNcill, 286. 

Where defendant, convicted of a capital crime, fails to serve his cise on 
appeal within the time allowed by order of the court, and fails to request any 
extension of time, his appeal will be dismissed on motion of the Attoruey- 
General in the absence of error on the face of the record. NS. ov. Winehester, 
637: S. vr. Steel, TOG: 8. a. Coggin, TO06. 

§ Sla. Matters Reviewable. 

The State offered plenary evidence of defendant’s guilt of the crime charged. 
Defendant relied chiefly upon an alibi. The evidence was submitted to the 
jury in a charge free from prejudicial error, and the jury returned a verdict 
of guilty. Held: Vhe verdict of the Jury ina trial free from error of law is 
conclusive on appeal oS. wr. Saeith, O38. 

The verdict of the jury on conflicting evidence is conclusive in the absence 
of error of law or legal inference in the trial, SNS. 7. Herudon, 123. 

The findings of the trial court that the jurors were drawn, sworn, and 
impaneled in accordance with law are conclusive on appeal when supported by 
evidence, In the absence of gross abuse, Sov. Walls, 487. 

S$ Sle. Prejudicial and Harmiess Error. 

An exception to the admission of evidence cannot be sustained when the 
evidence objected to corroborates the testimony of another witness and its 
admission Is not prejudicial to defendant. SS. r Orniond, 437. 

Where defendant is tried upon two counts and judgment is pronounced on 
1 general verdict of guilty. the refusal of the defendant’s motion for judgment 
as of honsunit on one count. there being no motion to nonsuit as to the other 
count. Gtinnot be held for prejudicial error. 8S. wv. House, 470. 


S 81d. Questions Necessary to Determination of Appeal. 

Where a new trial is awarded upon certain exceptions, other exeeptions 
relating to matter not likely to arise npon a subsequent hearing need not be 
determined. S. rv. Nall, G1, 

§ 83. Determination and Disposition of Cause. 

Where defendant. convicted of a capital crime, fails fo make out and serve 
his statement of case on appeal. the appeal will be dismissed on motion of 
the Attorney-General in the absence of error on the face of the record. but 
where the record discloses only error in the judgment, the case will be re- 
manded for proper judgment. S&. r. JfeNeill, 286. 

Where it is determined on appeal that the evidence of defendant’s guilt is 
insutticient to be submitted to the jury, the case will be remanded in order 


ary 


that judgment muy be entered as required by C. 8., 4648. S. vu. WeDonald, 672. 


DAMAGES. 


§ 2. Direct and Remote Injury or Loss. 

Charge held for error in failing to confine quantum of damages to injuries 
sustained as direct result of alleged negligence. Payne v. Stanton, 43. 
8 12. Sufficiency of Evidence. 

Where plaintiff, a married minor, introduces evidence that she nevertheless 
became liable on a note given for money borrowed and used to pay for medical 
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DAMAGE S—Countinared. 
attention for her after the injury, the evidence is sufficient to support the 
recovery of such item by her as an element of her damages. Hairkins +, 
Mauney, 467. 
DPEAD BODIES, 
$5. Mutilation. 

Minor children have a right to maintain an action for the mutilation of the 
dead body of their father, and a demurrer to their complaint in such action 
on the ground that the complaint should allege facts showing that a widow 
with right to maintain the action did not survive, and that plaintiffs were all 
the children of deceased, ts properly overruled, since it Goes not appear from 
the face of the complaint that a widow having a prior right to maintain the 
action survived or that there were other children surviving decensed, the 
defense that plaintiffs are not the real parties in interest being new matter 
Which may be taken advantage of only by positive allegations in the answer 
disclosing such defense. Worrore re Cline, 254. 


DEATH, 


$ t. Presumption of Death After Seven Years Absence. 

The presumption of death from seven years absence is a presumption of fact 
Which may be rebutted, but the presumption stands in the absence of any 
evidence to Weaken the presumption or prohibit it from applying to the facts 
of the case, Chamblee rm Baik, As. 

8 8 Expectancy of Life and Damages in Actions for Wrongful Death. 

The court instructed the jury in regard to the statutory mortuary table. 
that the table was based upon the expertence of insurance companies. that 
under the statutory fable a vomnal man of intestate’s age would have a life 
expectaney of a stated number of vears, that the jury could consider the table 
in making its verdict. but that the jury was not bound by it, and that the jury 
should consider not only the table. but the health. habits, and character of 
intestate. field: The charge is not subject to the objection that it made the 
statutory mortuary table binding upon the jury in determining intestate's life 
expectancy, CL. 8. 1790. Haneaek ve Wilsow, 129. 

The court instructed the jury to consider intestate’s nge. strength. health. 
skill, dudustry., hibits, and character to the end that they might determine his 
pecuniary worth to his family, how much net income might be reasonably 
expected, that the jury should vid itself of prejudice, if auy. that the matter 
of danmiages was a practical question and not a question of svmpathy, and that 
defendants contended that intestate made only ehough for his living expenses, 
mad that consequently there would be no net ineame. Held: Phe charge that 
the jury shold determine tntestate’s pecuniary worth to his family is not 
objectionable, when read in connection with other portions of the charge. as 
allowing the jury to consider intestate’s family in determining the amount 
ot damages, AWesfer pr Nuith, GBN. C.. 154. cited and distinguished for that 
evidence of the number of intestate’s children was admitted in that ease. Ibid. 


DEEDS, 


§ 2a. Mental Capacity of Grantor. 

Where there is competent evidence that at the time of the exeention of the 
deed in question the grantor was without mental capacity to execute the deed, 
the granting of defendant grantee’s motion to nousnit is ervor, since, if the 
Jury should tind the issue in the affirmative. the deed is void and conveys no 
title oy iuterest in the land. Stallings vc. Neeter, 298. 


DEE DS—Cartinyed, 
8 13b. Rule in Sheliey’s Casc. 

A deed to Ta. “the said party of the second part. for and during the term of 
his natural life.’ and at his death “said lands shall descend to his heirs at law 
or to such collateral relations as may be entitled to same upon failure of 
issue.” js held to convey the fee simple title to T.. under the rute in Shelley's 
ease, the controlling principle for the operation of the rule being the nature 
of the second estate and net the estate eonverved to the first taker. and the 
habeudiuin in this case not altering the course of deseent, but casting the estate 
on those who would take in the character and quality of heirs of the first 
taker. PRoirland vr. Building & Loan Assi, 456. 
$15. Reservations and Exceptions. 

Deed to defendant deseribed the land conveved by metes and bounds less 
I acre that HR. “holds her life fime rite in.’ Thereafter the deed of a life 
estate to TH. in the 14 acre. describing same by metes’and bounds, wits” re- 
corded, dfeld: The Wy acre was excepted from the land conveyed to defend- 
aut. aud upon the death of TI. the land reverts to the heirs of the grantor, 
subject to the dower rights of his widow. Byrd ve. Wyers, 394. 

8 16. Restrictive Covenants. 

Covenant restricting residence fo minimum cost stipulated feld to appiv 
only to lot conveyed by the deed and not to other lots in the development, 
Pepper ov. Derelopmrent Co... 166. 

A building restriction is a negative casement coming within the statute of 
frauds, and cannot be shown by parol. Lhid, 

The owner of a five-hundred-acre tract of Jand executed an agreement 
imposing building and residential restrictions on a thirteen-aere tract included 
in the larger tract. Therenfter he conveyed the entire five-hundred-acre tract 
subject to all the restrictious, conditions, aud stipulations contained in the 
agreement. and also certain general restrictions set out in the conveyance, 
Part of the five-huindred-acre tract could not be developed for residential 
Purposes, the land being mountainous and the cost of installing water ard 
sewer being prohibitive. 7/e/d: The conveyance did not enlarge the restric- 
tions to cover the entire five-hundred-aere tract, but conveyed the land subject 
onjy to the residential restrictions on the thirteen-aere tract and the general 
restrictionus set out in the convevance, it being obvious that the owner did not 
intend the residential restrictions to apply fo the entire tract. VPrust Co. vr, 
POSTCE, 351. 

A large tract of land was mortgaged subject to restrictive covenants appli- 
cable only to a small part of the crtire tract, Thereafter the mortgagor con- 
veyed the entire tract subject to the mortgage. The purchaser and subsequent 
owhers attempted to further develop the tract for residential purposes, plotted 
part of the tract. and sold certain lots by deeds containing restrictive caove- 
nabts in wmecordance with a general plan of development. some of the lots se 
sold being released from the mortgage on the entire tract. Thereafter the 
mortgage was foreclosed and title under the sale conveyed to plaintiffs, trus- 
tees for the deceased original owner. Jfeld: The tithe of the purchaser ata 
foreclosire sale relates back to the date of the mortgage, and plaintiffs ac- 
quired the land free from the restrictions imposed by intervening owners 
subsequent to the execution of the mortgage. Lbid, 


DESCENT AND DINTRIBU TION, 


§ 12. Advancements, 
Intestate’s grandchild. a daughter of intestate’s deceased daughter. was 
charged with advancements for sums paid by intestate for her schooling and 
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DESCENT AND DISTRIBUTION—Couar tinued, 
expenses Incurred after she was eighteen or twenty years old. but no charge 
Was made for expenses of rearing the grandchild. Weld: Upon the facts 
found by the referee the charge of advancements was correct. N. C. Code, 
139. Wolfe v. Galloway, 361. 
§ 13. Encumbrances on Property Inherited. 

The execution sale of land of a decersed judgment debror was set aside 
for failure to allot homestead, but judgment was entered that the purehaser, 
who had paid taxes and a mortgage executed by the judgment debtor. was 
entitled to a lien therefor superior to all rights of the heirs of the judgment 
debtor, all material facets being admitted in the pleadings, and the land was 
sold to satisfy the Hen created by the judgment. Held: All the heirs at law 
Who were parties to the action, including minors who filed auswer through a 
guardian ad litem, are coneluded by the judgment. but heirs who were not 
parties are not estopped by the judgment or their interests in the land divested 
thereby, although such interests are liable proportionately for the lien of the 
purchaser for taxes and the mortgage executed by their ancestor, and, in a 
proper proceeding, for the judgment paid out of the proceeds of the exeeution 
sale, there being no personalty of the estate available for that purpose. 
Mitehell vy. Mitehell, 308. 


DIVORCE, 


8 1. Grounds for Divorce from Bed and Board. 

Only the injured party, husband or wife, is entitled to divorce a mcnsa cet 
thoro on the ground of abandonment. N. C. Code, 1660 (1). Vaughan +. 
Vaughan, 354. 

8 11. Alimony Pendente Lite. 

In the husband's suit for divorce a mensa ct thoro, defendant wife set up a 
eross action asking divoree «@ mensa ct thore and alimony pendente lite. Upon 
the hearing of the wife’s motion for alimony perdente Ute, the court found 
“from the affidavits . . . and oral testimony . . . that plaintiff will- 
fully abandoned defendant . . . and that since said date he has not pro- 
vided the defendant with a home and necessary subsistence.” Held: In the 
absence of a request for specific findings of fact in regard to the abandon- 
ment of the wife and her lack of financial means. the corrt’s findings are 
sufficient to support its order granting the wife alimony pendente lite, and 
the order will not be held for error on an exception to the “entire findings of 
fact.’ (. S8., 1666. Vaughan ve Vaughan, 354. 

The right to alimony pendente lite is a question of law, while the amount 
of alimony and counsel fees is a matter of judicial discretion. Ibid. 

Upon application for alimony pendente lite the trial court is required to 
find the faets in order that the correctness of its ruling mey be determined 
on appeal and the grauting of the application solely upon a finding that 
defendant was the owner of certain properties is error. C. §., 1666. Dairson 
v. Darson, 403. 

§ 12. Alimony Upon Divorce from Bed and Board. 

In a suit against the husband by his second wife for divorce from hed and 
board and for alimony, the husband may not attack the validity of his mar- 
riage to plaintiff by asserting that the divorce which he had himself obtained 
in another state from his first wife was null and void for want of personal 
service on her, sinee he will not be heard to impeach the decree which he had 
obtained. or to question the jurisdiction of the court rendering the decree, 
after new rights and interest had arisen as a result of his second marriage. 
MelIntyre wv. Mcintyre, 698. 
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DIVORCE-—Continucd, 
§ 13. Alimony Without Divorce. 

Proof of one ground for divorce is sufficient under C. 8... 1667. Hagedorn 
v. Hagedorn, 15. 

Alimony without divorce, C. S.. 1667, may be had only by independent suit, 
and application for alimony pendente lite may not be treated as application 
for alimony under this section. Darrson v. Dateson, 458. 

8 14. Enforcing Payment of Alimony. 

In an action for alimony without divorce, the wife stands in the position of 
na creditor of her husband, and as against her claim the husband’s deed, 
dbsolute on its face, but intended only as security, will not avail, and where 
the grantee in the deed admits that title was placed in her name as security 
for money loaned the husband, she may not complain at the provision of the 
judgment reforming her deed so as to constitute it a mortgage for the debt 
In the umount ascertained by the jury. Magcedorn ev. Hagedorn, 175. 

The court. upon the hearing, entered an order granting a wife alimony 
pendente lite with provision that if the sum provided were not paid as stipu- 
lated in the order the amount due should be a lien on the husband's lands, 
The husband appealed from the order, Pending the appeal the wife moved, 
after notice, that the husband having failed to make the payments as required, 
2 commissioner be appointed to sell his lands. ‘Phe court appointed a commis- 
sioner to sell so much of the husband’s lands as might be necessary, but pro- 
vided that the husband might file a stay bond under the provisions of C. s., 
650. Held: Vhe appeal took the case out of the jurisdiction of the Superior 
Court and it was funtus officio to render the order appointing the commis- 
sioner, but by the provision of the judgment the husband became indebted to 
the wife. and she might issue the ordinary execution against his property to 
collect the judgment, the husband having given no stay bond as required by 
the court. Vaughan ve. Vaughan, 354, 


DOWER. 


§ 2. Lands to Which Dower Attaches, 

The owner of land, prior to his marriage. deeded certain lands to his 
mother. Thereafter the deed was set aside by his creditors as being fraudu- 
lent as to them, the judgment in the action being entered subsequent to his 
Inarriage, although the action was instituted and notice of Vis pendens was 
filed before the marriage. Heid: The deed conveyed tifle as between the 
grantor and grantee, although it was executed to delay. hinder, and defraud 
creditors, and the judgment setting aside the deed reinvested the grantor with 
title only for the purposes of subjecting the land fo sale for the benefit of his 
creditors, and did not affect the title as between the grantor and the grantee. 
and upon the death of the grantor, his widow is not entitled to dower therein, 
since her husband was never beneficially seized of title during coverture. 
MeLairhorn ve. Smith, 5138. 


DRAINAGE DISTRICTS, 


§ 1. Establishment and Validity of Corporate Existence. 

A landowner was made a party defendant in the proceedings to establish 
a drainage distriet, the first drainage lien was paid, and in another action the 
validity of the district was adjudicated. Held: In this action by the district 
to foreclose the second assessment lien, the landowner is estopped to attack 
the validity of the district or is not in a position upon the record to question 
its validity. C. S.. 5352. 5358. Drainage Conrs. v. Jarvis, 690, 
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DRAINAGE DISTRICTS—Courtinued, 


§ 3. Operation and Negligent Injury to Lands. 

While both a drainage district and its commissioners may be liable for 
injury to land caused by the negligent operation of the district. where in an 
action to foreclose a drainage Hen defendant landowner sets up a cross action 
for damages caused by alleged negligent operation solely against the commis- 
sioners individually. the valid existence of the drainage district being denied. 
the drainage district’s demurrer to the cross action showdd be sustained. 
Drainage Comrs, vt. Jarvis, 690, 


LIECTMENT. 
$5. Parties. 

Although an agent of the lessor may make the oath in writing required in 
summary ejectment. (. S.. 2867, the action must be prosecuted in the name of 
the lessor as the real party in interest, (. S.. 446. and if may not be main- 
teined in the name of the lessors rental agent. Rental Co, v. Justice, 54. 

8 15. Instructions. 

In this action for the possession of land, tifle Was made to depend upon the 
location of corners as contended for by plaintiffs. Defendant intreduced 
evidence seeking to establish different corners. Issues were submitted as to 
each of the two corners in dispute phrased so that the jury should determine 
whether each corner was as contended for by plaintiff or defendant. Held: 
Defendant was not attempting to set up an affirmative defense, but intro- 
duced evidence of different corners merely to attack pluntiffs’ claim, and an 
instruction that the jury should find the corners as contended for by plaintiffs 
if plaintiffs had so satisfied them by the greater weight of the evidence, and 
thet they should find the corners contended for by defendant if the defendant 
had so satisfied them by the greater weight of the evidence, is he/d erroneous 
as placing the burden of proof on both parties at the same time, the burden 
being upon pleintiffs thronghout to prove title by establishing the corners as 
contended for by them. DeFlart rv. Jenkins, 3814. 


ELECTIONS, 


§ 18a. Procedure to Test Validity of Election. 

The procedure of quo warranto is available to test the validity of elections 
upoh a proper showing, C. S., S70. and the contention that it is the duty of the 
county board of elections to determine the matter, and that the unsuccessful 
‘andidate is remitted solely to the statutory remedy, N.C. Code, 5928, 5927, 
9933. Is untenable, the jurisdiction of the Superior Courts never having heen 
relinquished, NSicariigen v. Paptin, TOO, 


ELECTRICITY. 


$ 4. Construction and Maintenance of Lines. 

Plaintiff utility company, operating in the community, instituted this action 
to restrain defendant corporation, which was formed under ch. 291, Publie 
Laws of 19385 (N.C. Code, 1694, subsecs. 7 to 28), from. coustructing power 
lines in the community parallel or which would parallel lines already lawfully 
constructed by plaintiff company. on the ground that defendant corporation 
had not secured a certificate of convenience from the Utilities Commissioner, 
as required by ch. 455. Public Laws of 1931 (N.C. Code. 1087 [d]). d7eld: 
By express provision of the Act of 1985. corporations formec thereunder are 
not subjeet fo the provisions of any other act. and the temporary restraining 
order was properly dissolved, the Act of 1981 not being applicable to defendant 
corporation, Light Co. v. Electric Membership Corp., 71T. 
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ELECTRICITY —Continwued. 
§ 5. Service to Customers, 

The facets disclosed by the admissions in the pleadings and at the trial were 
that defendant power company furnished plaintiff electricity over a four-mile 
transmission line extending from defendant’s main transmission lines to the 
property of plaintiff. defendant making necessary repairs to the four-mile 
transmission line at its own expense: that after the suspension of service for 
good cause, defendant refused to restore service unless plaintiff repaired the 
four-mile transmission line at plaintiff's expense. Aec/d: Upon the facts ap- 
pearing of record, defendant’s refusal te restore service upon the payment 
of all charges for service, unless plaintiff alse repaired the four-mile trans- 
mission line. was wrongful. Srrectheart Lake, Ine. v. Light Co., 269. 

Where a power company furnishes electricity to a customer for vears, and 
then the service is discontinued for nonpayment of charges, the customer, 
upon payment of all charges for service. is entitled to have the service re- 
stored without first obtaining an order to that effect from the Utilities Com- 
mission, the power company not having obtained an order from the Commis- 
sion to discontinue the service under the provisions of N.C. Code. 1112 (32). 
Ibid. 

§ 7. Condition of Wires, Poles, and Equipment, 

A complaint alleging that plaintiff. an eleven-year-old boy. was injured when 
he accidentally threw a small wire attached to an improvised spool across ¢ 
heavily charged. uninsulated electric wire suspended approximately 23 feet 
above the ground on a main public highway. is held not to state a cause of 
action. Stanley v. Smithfield, 386. 


EMINENT DOMAIN. 
§ 3. Public Use. 

The fact that property owners along one side of a proposed municipal alley 
agree to pay the damages assessed in favor of the property owners along the 
other side of the proposed alley does not affect the question of whether the 
taking of the land for the alley is for a public purpose, the contribution by 
the property owners whose land would be enhanced in value by the alley 
being proper, and the municipal authorities finding that the growth of the 
city and the desirability of the alleyway for business property made the 
neqnisition of the land for the alley necessary in the public interest. Deese rv, 
Lumberton, 383i. 

§ 23. Instructions. 

In this action to recover permanent damages to plaintiffs’ land resulting 
from defendant municipality’s inadequate surface drains, plaintiffs introduced 
evidence of damage from overflow of water during two months of heavy rains, 
and introduced testimony of the value of the land at the time of the institu- 
tion of the action some eighteen months after the injury, and the value the 
land would hnave had at that time if defendant’s drainage system had been 
Ppdequate. Plaintiffs offered no evidence of the value of the land immediately 
hefore and immediately after the injury. Heid: An instruction to the effect 
that plaintiffs had introduced evidence of the value of the land immediately 
before and immediately after the injury, and that the jury should ascertain 
said values from the evidence and award as damages the difference in values, 
is erroneous as an inadvertent misstatement of plaintiffs’ evidence. which 
constitutes prejudicial error when taken with the charge on the measure of 
damage. and it was also prejudicial error for the court to fail to state defend- 
ant’s contentions, based upon its evidence duly admitted, that the property 
had not been permanently damaged by the overflow of surface waters during 
the two months of heayy rains. Messick v. Hickory, 581. 
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EQUITY. 
§ 3. Equitable Jurisdiction. 

Where a court of equity acquires jurisdiction for any purpose it will pro- 
ceed, aS a general rule, to determine the whole cause, and where an accounting 
is demanded, which is an equitable matter, the court may proceed to order 
the sale of the property for partition between the parties in accordance with 
their rights as determined by the accounting, where such procedure is neces- 
sary to determine the cause, equity having jurisdiction to order a sale for 
partition independent of statute, although it will follow the analogous statu- 
tory provisions. Wolfe v. Gallorcay, 361. 


ESCAPE. 
§ 5. Force Permissible in Preventing Escape. 

Plaintiff bronght this action for wrongful assault, and oiffered evidence in 
support of his contention that after he had been taken to jail he was assaulted 
and beaten, without provoeation, by the officer who had arrested him, De- 
fendant officer introduced evidence to the effect that a highway patrolman 
had helped him arrest plaintiff, that after plaintiff had been taken to the jail 
and while a cell was being prepared for him, plaintiff attacked the patrolman 
in an attempt to escape, and that defendant officer had beaten them both with 
a small stick in order to stop the fight and separate them. Held: The con- 
flicting evidence was properly submitted to the jury, under proper instruc- 
tions, and the jury’s verdict that plaintiff had not been wrongfully assaulted 
is upheld. Lowry v. Barker, 618. 


ESTOPPEL, 


§ 2. After Acquired Title. 

Partners executed a mortgage on a tract of land in which each partner 
owned an undivided half interest, and the proceeds of the loan were used for 
the benefit of both. Thereafter. the partnership was dissolved, and in the 
division of the property one partner deeded his interest in the tract of land 
in question to the other partner by full warranty deed, anc each thereafter 
recognized the debt secured by the mortgage by making payments to the 
mortgagee. After the death of the partners, the mortgage was foreclosed, 
and the executor of the grantor partner, upon paving the balance due on the 
debt. had the bid assigned and deed made to him in his representative capacity. 
Held: The heirs at law of the grantee partner, upon paying into court one- 
half the balance of the debt paid by the executor upon the assignment of the 
bid, are the owners of the land and are entitled to have the mortgage and deed 
to the executor canceled of record, the execufor being estopped by his tes- 
tator’s deed from asserting the after acquired title as against the heirs at 
law of the grantee partner. Acly v. Davis. 1. 


§ 3. Nature and Essentials of Estoppel by Record. 

In suit for alimony, husband may not attack marriage on ground that his 
divorce decree from first wife was invalid. Welutyre ve. Metntyre, 698, 

§ 3. Nature and Essentials of Equitable Estoppel in General. 

The foundation of estoppel in pais is error or inadvertence on the one side, 
and fault or dereliction on the other, and the doctrine has no application when 
both parties are in the right. Davis v. Montgomery, 322. 

8 6c. Estoppel by Silence. 

Plaintiff. having knowledge of facts, held estopped by his silence when his 
failure to speak resulted in disadvantage to defendants, WeYecly «. Walters, 
112. 
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ESTOPPEL 


A lessee, owning an unfixed chattel in the building. is not estopped from 
asserting ownership as against the purchaser at the sale under foreclosure 
by failing to assert title at the sale when the description of the property at 
the sale covers only property “belonging to the mortgagors” and does not 
include the lessee’s chattel. Derclopment Co. v. Bon Afarche, 272. 


Continued, 





EVIDENCE. 
Ill. Privilege Communications X. Parol or Extrinsic Evidence Affecting 
12. Husband and Wife Writings 
14. Physician and Patient 40, Exceptions to General Rule 
VII. Competency of Evidence in General Xf. Hearsay Evidence 
82. Transactions or Communications with 42f. AQmissions in Pleadings 
Trecedent XII. Expert and Opinion Evidence 
IX. Best and Secondary Evidence 47. Subjects of Expert Testimony 
38. Sccondary Evidence of Lost or De- f2. Examination of Experts 


stroved Instruments 


§ 12. Husband and Wife. 

C. S.. 1801, providing that no husband or wife shall be compelled to disclose 
any confidential communication made by one to the other during their mar- 
ringe, does not render incompetent a voluntary disclosure of such communica- 
tions, but only precludes involuntary testimony in regard thereto. JTagedorn 
t. Hagedorn, 175. 

§ 14. Physician and Patient. 

Whether a physician should be compelled to disclose information acquired 
by him in his treatment of his patient rests in the sound discretion of the 
trial court upon its determination of whether such testimony is necessary for 
the administration of justice, C. 8., 1798, and in this action to recover on a 
policy of insurance the trial court’s refusal to require a physician to testify 
as to his treatment of insured within five vears prior to the application for the 
policy upon the court’s finding from the evidence that insured died from pneu- 
monia contracted after the issuance of the policy. js he?d not prejudicial error, 
especially in view of the fact that the physician’s sworn proof of death was 
admitted in evidenee. Creceh v. Woodmen of the World, 658. 

§ 32. Transactions or Communications With Decedent. 

In this caveat proceeding issues as to undue influence and mental capacity 
were submitted to the jury. <A caveator interested in the result was permitted 
to testify to the effect that testatrix had stated to him that propounders had 
forced her to leave the witness out of her will. The court stated that the 
evidence would be competent only to show mental capacity and the execution 
of the will. Acid: The testimony related solely to the issue of undue in- 
fluence, and testatrix’ statement having been made more than a vear after the 
execution of the will. did not constitute pars res geste, and the testimony was 
of a transaction or communication with a decedent prohibited by C. S., 1795, 
and the jury having answered the issne of undue influence in favor of caye- 
ators, its admission constitutes reversible error. Jn re Will of Plott, 451. 

8 88. Secondary Evidence of Lost or Destroyed Instruments. 

Foundation for the admission of secondary evidence held sufficiently laid 
under authority of Chair Co. v. Crawford, 193 N. C., 581. School District v. 
Alamance County, 218. 

A finding by the court, supported by evidence, that judicial records relevant 
to the issue had been lost in moving the county offices to a new courthouse, 
and conld not be found upon diligent search, is held sufficient foundation for 
the admission in evidence of copies of the records established by a finding of 
the court to be true copies of the originals. Pence r, Price, TOT. 
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EVIDENCE—Courtinued. 
§ 40. Exceptions to General Rule. 

A provision ina stock certificate that the corporation shou.d have the option 
To repurchase its stock at any interest period at a price five dollars above par 
does not preclude evidence of an agreement by the corporation at the time of 
the sale to redeem a part of the stock at par every three-year period, upon 
demand of the purchaser, the agreement not being inconsistent with the pro- 
Vision in the certificate. Aydliett v. Major & Loomis Co. 548, 

§ 42f. Admissions in Pleadings. (Plaintiff need not prove matters ad- 
mitted see Pleadings 8 25.) 

Where the answer admits the allegations of a paragraph of the complaint, 
plaintiff may introduce in evidence the admission in the abswer and also the 
paragraph of the complaint admitted. and where the answer contains a quali- 
fied admission. that portion of the corresponding allegation of the complaint 
iInav be admitted to explain the relevancy of the admission, Lupton rv, Day, 
443, 

In their answer, one defendant admitted the allegations of fact in a para- 
graph of the complaint and testified on the trial in aceordance therewith. but 
another defendant did not admit the allegations or introduce evidence in 
regard thereto. Jfeld: The introduction of the paragraph of the complaint 
was harmless as to the defendant admitting its allegations, but constitutes 
prejudicial error as to the other defendant, since as against such other de- 
fendant the paragraph was a self-serving declaration on the part of plaintiff. 
Ibid. 

8 47. Subjects of Expert Testimony. 

Txperts in the administration of public schools may testify from their own 
knowledge as to whether the expenditure of funds by a school district was 
necessary for the maintenance of the constitutional sehoel term in the district. 
School District vo Alamance County, 214. 

§ 562. Examination of Experts. 

AN expert may give his opinion directly on facets within his knowledge and 
may give his conclusion or opinion on facts outside his knowledge upon proper 
hypothetical questions reciting the facts. and an exception to the expert testi- 
mony of a doctor who had treated and observed plaintiff after the accident in 
suit that at the fime plaintiff signed the release in question she did not have 
sufficient mental capacity to understand the nature and effect thereof, cannot 
be sustained, the opinion being based on facts within the knowledge of the 
expert. Yates vr. Chair Co., 200. 


EXECUTION. 
$ 6. Issuance of Execution. 

It ix error for the clerk to issue execution on a eonsent judgment without 
notice and a hearing when the amount for which exeeution should issue is not 
determinable from the face of the instrument. but must be ascertained by evi- 
dence dehors or aliuvnde, and a motion in the cause to recent) the execution 
should be allowed until the controverted amount is determined by a jury. 
Cason vu. Shute, 1995. 


8 11. Procedure to Stay, Quash, or Recall Execution. 

Fhe procedure to attack a consent Judgment on the ground that the party 
did not in facet consent thereto, and to reeall execution issued thereon is by 
motion in the cause. Cason tw. Shute, 195. 

§ 25. Nature and Grounds of Execution Against the Person. 

An affirmative answer to an issue establishing that defendant had retained 

and converted to his own use. in violation of the terms of the contract of 
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ENECU TION—Conr tinued, 
ussignment with plaintiff, property belonging to plaintiff. is sufficient to sup- 
port a judgment that execution against the person of defendant issue upon 
application of plaintiff upon return of execution against the property unsatis- 
fied, intent of defendant in doing the acts constituting a breach of trust being 
immaterial and a specific finding of fraud being unnecessary. CC. oS... 675. 
Fertilizer Co, vt. Hardee, 658. 


EXECUTORS AND ADMINISTRATORS, 


I. Appointment and Qualification 
3, Jurisdiction and Appointment 
II. Assets of the Estate 


6, Title and Right to Possession of As- 


sets of Fistate 
ILE. Control and Management of Estate 
10. Actions to Collect Assets 
V. Allowance and Payment of Claims 


VI. Distribution of Estate 
“4, Kaimily Agreements 
VIE. Accounting and Settlement 
Vo. Costs and Commissions 
VEL. Liabilities of Executors and Admin- 
istrators 
30. Personal Tdability 
b. For Wrongful or Unauthorized 


15d. Claims for Personal Services Ren- Payment of Claims or Distribu- 
dercd Deceased tion of Assets 

15h, Secured Claims e. For Wrongful or Unauthorized In- 

16, friorities vestment or Use of Funds) of 

15. kiling of Claims Eesiate 


$ 3. Jurisdiction and Appointment of Administrators. 

The clerk of the Superior Court has juvisdictton to appoint an administrator 
for an estate upon his finding that the person in question is dead and died 
intestate. C. S.. 28. 1. upon affidavit showing that such person had been absent 
for over seven vears and had not been heard from by relatives or friends, and 
the fact that at the time of the appointment if was contemplated that an 
action should be brought to determine any question that might arise contrary 
to the legal presumption does net invalidate fhe appointment or nullify the 
proof afforded by the jurisdictional affidavit. Cheaiblee v. Beak. 48, 

§ 8. Title and Right to Possession of Assets of Estate. 

An ndministrator appointed by the clerk for the estate of a person presumed 
dead under the presumption of death from seven vears absence is entitled to 
judgment for the recovery of the assets of the estate against the guardian of 
such person upon the verdict of the jury in his favor upon evidence showing 
that the person in question had been absent for seven years, and had not been 
henrd from by relatives or friends, when the guardian controverts the fact 
of death for its own protection, but introduces no evidence weakening the 
presumption or prohibiting it from applying to the facts established by plain- 
tiff’s evidence, aud the guardian’s coutention that the recovery of the assets 
Was without due process of law in that the person alleged to be dead was not 
served with summons is without merit. Cheaublec uv. Baik, 48. 

§ 10. Actions to Collect Assets. 

Plaintiff alleged that she was duly appointed administratrix of her intes- 
tate, and that she was then in the active discharge of her duties as such 
nadiministratrix, which allegations were admitted to be true in defendants’ 
npswers, Held: The admission’ of the allegations establishes them, N. CC. 
Code, 548. and makes it unnecessary for plaintiff to introduce evidence in 
support thereof, and the allegations are sufficiently broad to establish plain- 
tiff’s right to maintain the action as administratrix, and a contention that 
the allegations were insufficient in that it was not alleged that plaintiff had 
duly qualified, is untenable, the allegation that plaintiff was actively engaged 
in the discharge of her duties as adnmiinistratrix, liberally construed, being 
sufficient to imply qualification. Little v. Rhyne, 431. 
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EXECUTORS AND ADMINISTRATORS —Continued. 


§ 15d. Claims for Personal Services Rendered Deceased. 

In an action by a son against the estate of his mother to recover for sums 
advanced by him for her care and necessary medical attention prior to her 
death, evidence tending to show that said sums were not gifts. and tending 
to rebut the presumption to that effect arising from the relation, is ecompe- 
tent. Doe wv. Trust Co., 319. 

A son advanced certain sums for the care and necessary medical attention 
of his mother, defendant’s intestate. prior to her death, and by agreement 
with his sisters, received certain sums from a trust fund payable to intestate’s 
children after her death. In his suit against his mother’s estate to recover 
for advancements made by him, if aas held that advancements made prior 
to three years from the institution of the action were barred by the statute of 
limitations, and it appeared that the advancements barred by the statute 
were in excess of sums received by him from the trust estate. Held: Con- 
ceding that sums received by him from the trust estate should be applied to 
advaneements made by him such sums should be applied to advancements 
barred by the statute, and the exclusion of evidence of the agreement under 
which he received the sums from the trust estate could not be prejudicial to 
defendant administrator. Jbid. 

§ 15h. Secured Claims. 

The holder of a note secured by a mortgage must first exhaust the security 
and apply same on the debt, and may then file claim against the estate of the 
deceased) maker only for the balance due on the note, and he may not file 
claim and receive pro rata dividend on the hasis of the full claim. The 
Chancery rule. followed in receiverships and assignments for benefit of cred- 
itors, not being applicable, claims against an estate being governed by the 
administration laws, C. S., 98, which have been construed to favor the Bank- 
ruptey rule. Ricrson v. Hanson, 208. 

§ 16. Priorities. 

Medical services rendered deceased within a year prior to his death are 
payable in the sixth class of priority by provision of the statute, C. S., 93. 
and the term “medical services” includes hospital expenses incurred within 
the twelve months period which are reasonably necessary for the care and 
comfort of deceased while under treatment by his physician. and which are 
incurred upon the physician’s advice, and where the condition of deceased 
necessitates the constant attendance of trained nurses, the hospital may prop- 
erly include the charges for board for such graduate nurses as an item of its 
charges included in the sixth class of priority. Hospital Association v. Trust 
Co,, 244. 

§ 1%. Filing of Claims. 

Creditors filing claims more than twelve months after publication of notice 
may assert their demands only against undistributed assets. In ve Estate of 
Bost, 440. 

An action against an administrator on a subrogated claim for funeral 
expenses and to recover a legacy is not completely barred by any statute of 
limitations, even when claim is not filed within twelve months from notice, 
when plaintiff shows undistributed assets of the estate. C. S., 101. Jackson 
v. Thomas, 684. 

§ 24. Distribution of Estate Under Family Agreements. 

Family agreement for distribution of estate approved under facts of this 

case. Trust Co. v. Wade, 27. 
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ENECUYTORS AND ADMINISTRATOR S—Continied. 
§ 29. Costs and Commissions. 

Allowances by the Superior Court for attorneys’ fees, trustees, and guard- 
ians aed litent in connection with an action involving the Hability of the estate 
should be fair and reasonable. Hood, Comr., vw. Cheshire, 108. 

§ 80b. Liability for Wrongful or Unauthorized Payment of Claims or Dis- 
tribution of Estate. 

The will provided that not less than $4,500 be spent on testatrix’ burial and 
gravestone. ete. The executors, at a time when it appeared the estate was 
solvent. spent more than $100 for a gravestone and other burial expenses 
without an order of ceurt, C. 8., 108. Held: Upon later insolvency of the 
estate, creditors may not hold the executors personally Hable as for a breach 
of trust for the expenditure of funds of the estate for this purpose in good 
faith. Jn re Estate of Bost. 440. 

Creditors filing their claims more than twelve mouths after the publication 
of the first notice by the executors may assert their demands only against 
the undistributed assets of the estate. C. 8.. 101. and may not hold the exeeu- 
tors personally liable for distributing household and kitchen furniture to the 
legntees shortiv after the death of testatrix in accordance with specifie be- 
quests in the will, at a time when it appeared the extate was amply solvent. 
Loid, 

Executors paid part of a judgment against the estate to the judgment 
ereditor without notice that his attorneys were entitled to a part of the recor- 
ery under a contingent fee agreement. Jicid: The executors cannot be held 
personally Hable by the attorneys. Ibid. 

§ 30c. Liability for Wrongful or Unauthorized Investment or Use of 
Funds of Estate. 

An administrator and trustee is subject to snit upon «allegations that he 
had invested funds of the estate in and through his own partnership and had 
failed and refused to pay over or account for same, C. S., 135, and a demurrer 
on the ground that the action would lie only to compel the filing of a final 
account and settlement of the estate is untenable. Leach vr. Page, 622. 

In an action against an administrator and trustee for wrongful investment 
of funds of the estate in a partnership of which he was a member, his de- 
murrer on the ground that his personal liability had been discharged and 
waived by the beneficiaries of the estate. accepting the obligation and notes 
of the partnership therefor, should be overruled, where the complaint does 
not show that the notes of the partnership had been paid or that ifs notes 
were aecepted with the intention to waive and discharge the liability of the 
administrator and trustee. Jbid. 


EXTRADITION. 


§ 2. Charge of Crime and Fugitive from Justice. 

Where the charge of crime by the demanding state includes counseling, 
commanding, inducing. or procuring another to commit the crime, the person 
charged is a fugitive from justice even though he was not in the demanding 
state at the time the crime was actually committed, if he committed overt 
acts while within the state resulting in the commission of the crime by an- 
other after he had absented himself therefrom. Jn re Malicord, 684. 


§ 4. Extradition Papers of Demanding State. 

On habeas corpus in extradition proceedings. the papers of the demanding 
state are sufficient if they substantially charge petitioner with a crime under 
its laws. Jn re Malicord, B84. 
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FALSE IMPRISONMENT. 


§ 1. Nature and Essentials of Right of Action. 

Involuntary restraint and its unlawfulness are the two essential elements 
of the offense of false imprisonment, which generally include assault and 
battery, and must include a technical assault at least. Parrish wv. Mfg. Co., 7. 
§ 2. <Actions for False Inprisonment. 

Conflicting evidence on the question of whether the individual defendant 
forced plaintiff to submit to a search for money of two emplovees which had 
been lost, takes the case to the jury as to the individual defendant, and the 
fact that the liability of the corporate defendant was erroneously submitted 
to the jury in the action cannot avail the individual defendant. Parrish ov. 
MIG: COk 4 

Under the facts of this case, the good faith of an officer in making an arrest 
under an invalid warrant is he7?d@ material on the question of the amount of 
actual damages, if any. plaintiff is entitled to recover for the false arrest, and 
an instruction to this effeet is not held prejudicial in view of the jury's finding 
upon supporting evidence that plaintiff suffered no actnal damages. Lorry 
v. Barker, 618. 

FOOD. 
§ 16. Sufficiency of Evidence. 

Testimony of plaintiff that she drank part of a bottle of Coea-Cola contain- 
ing foreign deleterious substanees, resulting in injury. and evidence that like 
deleterious substances were found in Coea-Cola bottled by the same defendant 
at approximately the same time. ‘s held sufficient to be submitted to the jury 
on the question of defendant’s negligence. Blachice!t v. Bottling Co... 729. 


FORNICATION AND ADULTERY. 


§ 4. Sufficiency of Evidence. 

In this prosecution for fornication and adultery. the evidence. though 
largely circumstantial is held sufficient to be submitted to the jury. S. v. 
Ntiicinter, 278, 

Ividence merely that defendants had an opportunity to commit the crime 
charged is insufficient fo be submitted to the jury in a prosecution for forni- 
cation and adultery. NS. v. Woodell, 6835. 


FRAUDS, STATUTE OF. 


$ 5. Application of Statute Requiring Promise to Answer for Debt or 
Default of Another to Be in Writing. 

The evidence disclosed that defendant was engaged in business and during 
aonumber of vears plaintiff sold goods to him, that thereafter defendant told 
plaintiffs agent he wished plaintiff to continue to ship merchandise upon 
order of his son, that the agent replied that his company would ship on open 
account to defendant and son, and that they would look to defendant for 
goods sold on open account. that thereafter a receipt for payment on account 
Was made out in the name of defendant and son company, and that defend- 
ant's name appeared over the door of the store throughout the transactions, 
and that the first notice plaintiff had that defendant was not in business was 
a telephone call. after the goods in question had been shipped. notifving plain- 
tiff not to ship any more goods on open account. Aeld: The evidence was 
sufficient to be submitted to the jury on the question of whether defendant 
had an interest in the purchase of the goods so as to take the case out of the 
operation of the statute of frauds, C. S., 987. Noland Co. v. Jones, 462. 
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FRAUDS, STATUTE OF—Continued. 
§ 9. Contracts Affecting Realty. 
A building restriction is a negative easement coming within the statute of 
frauds, and cannot be shown by parol. Pepper v. Derelopment Co... 166. 


GAMING. 


8 1. Nature and Elements of the Offense. 

The payment of State and county license tax on slot machines does not 
justify the operation of the machines if they are illegal under the provision 
of chs. 37 and 282, Public Laws of 19385. Hinkle v. Scott, 680. 


GUARDIAN AND WARD. 


(Venue of actions by guardian see Venue § 1.) 


§ 3. Jurisdiction to Appoint Guardian. 

Clerk is without authority to appoint guardian for minor having estate and 
residence in another county. Deke vv, Johnston, 171. 

§ 13. Charges and Liabilities of the Estate. 

-A minor residing with her mother and having an inherited fund deposited 
in a bank in the city of her residence, was committed to au orphanage by the 
clerk of the court of that connty, Upon her discharge from the orphanage 
after a number of years, she was returned to her mother, who still resided 
in the city and county in which the commitment was made. The orphanage 
was located in another county, and the superintendent of the orphanage haa 
himself appointed guardian by the clerk of that county. received the funds 
belonging to the minor from the bank, and disbursed same in defraying the 
expenses of the minor for maintenance in the orphanage, Held: The appoint- 
ment of the guardian by the clerk of the county in which the orphanage was 
located was void, N. C. Code, 2150, since it appeared that the minor was a 
resident of another county and that her estate was located in sneh other 
county, and in a suit by the minor by her next friend, the minor is entitled to 
recover from the superintendent the funds of her estate disbursed by him. 
Duke vc. Johnston, 171. 


HABEAS CORPUS. 
(In extradition proceedings see Pxtradition § 4.) 


§ 4. To Obtain Custedy of Minor Children. 

Habeas corpus is not available to determine the custody of a child as 
between its divorced parents. C. S.. 2241, 2242, and where the divorce is 
granted in another state of which the parents were residents, the writ is not 
available to enforce the provisions of the divoree decree relating to the custody 
of the child as against the mother moving to this State and bringing the child 
with her. Jn re Ogden, 100, 

§ 8. Appeal and Review. 

A deeree in hebeas corpus proceedings to determine the custody of a child 
as between its divorced parents is not appealable, since the proceeding does not 
come within the provisions of C. S., 2241, 2242. nor will the provisions made 
for the child be considered when the judge below finds that the child is in 
school and is being properly cared for by the parent having its custody. and 
awards its custody to such parent during the school term, the sole remedy 
being by certiorari to invoke the constitutional power of the Supreme Court 
to supervise and control proceedings of inferior courts, N. C. Constitution, 
Art. IV, see. 8. In ve Ogden, 100. 
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HOMESTEAD, 
§ 6. Debts Prior to Homestead Rights. 


Where land of a deceased judgment debtor is sold. and the purchaser pays 
taxes and a mortgage on the land executed by the judgment debtor, and there- 
after the sale is set aside by the heirs because no homestead was allotted, the 
purchaser at the sale is entitled to a lien for the taxes and mortgage superior 
to the homestead or any other rights of the heirs. Mitchell v. Mitchell. 308. 


§ 8. Waiver and Abandonment of Homestead Exemption. 

The homestead exemption will be enforced whenever possible, and waivers 
thereof are regarded with disfavor. Pence v. Price, TOT. 

Findings held to support judgment that defendant had waived his home- 
stead right in surplus after foreclosure by failure to assert same. 


HOMICIDE. 


I. Homicide in General 17. Relevancy and Competency of Evi- 


2. Parties and Offenses 
II. Murder in the First Degree 
4. Elements of the Offense 


¢. Premeditation and Deliberation 21, 

V. Justifiable or Excusable Homicide 
11. Self-Defense VITI, 
VI. Indictment and Pleas 27. 


14. Reyuisites and Sufficiency of Indict- 
ment 
VE. Evidence 


dence in General 


ig. Dying Dectarations 
20. 


Evidence of Motive and Malice 
Evidence Competent on Question of 
Premeditation and Deliberation 
Prosecutions 
Instructions 

f. On Question oa! 
Zz. On Question of 

fenses 


Self-Defense 
Parties and Of- 


§ 2. Parties and Offenses. 

Each person taking part in robbery in which victim was killed is guilty of 
murder in first degree. S. v. Puckett, 66. 

§ 4c. Premeditation and Deliberation. 

“Vvidence of defendant’s drunken condition at the time of the homicide is 
competent on the question of premeditation and deliberation, since if defend- 
ant is too intoxicated to be capable of premeditation and deliberation he 
cannot be convicted of first degree murder. wnless the deliberate purpose to 
kill was formed when sober, though executed when drunk. 8S. v. Edivards, 
oou. 


§ 11. Self-Defense. 

Person upoh whom unprovoked murderous assault is made may. stand 
ground and kill adversary if necessary in self-defense. S. v. Thornton, 413; 
S. vt. Godwin, 419. 


§ 14. Requisites and Sufficiency of Indictment. 

An indictment charging defendant disjunctively with murder committed 
with malice, premeditation, and deliberation and with murdez committed in 
the perpetration of a robbery, is not void for uncertainty, since either charge 
constitutes murder in the first degree. and defendant’s remedy, if he desires 
more specific information in order to prepare his defense, is by motion for a 
bill of particulars, C. S., 4613, but a motion in arrest of judlgment after a 
verdict of guilty of murder in the first degree is properly denied. S. v, 
Puckett, 66. 


§ 1%. Relevancy and Competency of Evidence in General. (Necessity of 
allegation in indictment to support proof see Indictment § 24.) 

The evidence disclosed that immediately after the assault later causing 
death, the victim took refuge some distance from the house in which the 
altereation transpired, and called for help. The witness and one of the assail- 
ants went to his aid. The witness testified to the effect that when the assail- 
ant called to the victim to come to him and let him see how badly he was 
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HOMICIDE-—Continued, 


hurt, the victim refused and declared that he was afraid the assailant would 
continue the fight. Meld: The testimony disclosing the victim’s fear of the 
assailant was competent certainly as to the assailant referred to, and its 
admission solely against him is not error, either upon his exception or the 
exceptions of the other defendants. S. v. Triplett, 105. 


§ 18. Dying Declarations. 

Testimony that the victim of the fatal assault by defendants stated in the 
hospital that “he was killed” by defendants fs he?d to show that he appre- 
ciated the seriousness of his condition and apprehended his approaching dis- 
solution, and the trial court’s refusal to strike out testimony of his declaration 
thereafter made containing statements constituting pars res gest@ will not be 
disturbed on appeal. S. a. Triplett, 105. 


§ 20. Evidence of Motive and Malice. 

Evidence that prior to the commission of the homicide, deceased had a cer- 
tain amount of money on his person, largely in twenty-dollar bills, which was 
gone after the commission of the crime, and that prior to the crime defendant 
was without money, but that soon thereafter he had about the same amount 
of money that was missing from the person of the deceased, and that the 
money in defendant’s possession was largely in twenty-dollar bilis, is held 
competent, in connection with the evidence identifying defendant as the perpe- 
trator of the crime, to-show that the motive of the crime was robbery as 
charged in one count of the bill of indictment, the weight and credibility of 
the evidence being for the jury. S. v. Puckett, 66. 


§ 21. Evidence Competent on Question of Premeditation and Delibera- 
tion. 

Evidence of drunkenness is competent on question of premeditation and 
deliberation. S. v. Edwards, 555. 

§ 27f. On Question of Self-Defense, 

Instruction on question of self-defense he/d erroneous for failing to charge. 
upon supporting evidence, that person, without fault, upon whom murderous 
assault is made, need not retreat but may stand his ground and kill adversary 
if necessary in self-defense. WS. v. Thornton, 418: S. v. Godicin, 419. 


§ 27g. On Question of Parties and Offenses. 

The State’s evidence tending to show that defendant. in company with two 
others, went to a filling station with the purpose of robbing the owner, that 
in execution of their purpose, all being present and participating in the crime. 
the owner was killed. The court charged the jury that defendant would be 
guilty of first degree murder even if one of the others fired the fatal shot, if 
it was fired in the execution of their nnlawful conspiracy and agreement. 
Defendant excepted on the ground that the court did not define “conspiracy.” 
ffcid: The exception cannot be sustained, in the absence of a special request 
for instructions, the term “conspiracy” being used Ssynonymously with ‘agree- 
ment,’ and the charge being clear and easily understood, and defendant being 
guilty of murder in the first degree under the evidence regardless of the 
existence of a technical conspiracy. 8S. v. Puckett, 66. 


HUSBAND AND WIFE. 


(Confession of Judgment by husband and wife see Judgments § 5.) 
§ 20. Construction, Operation, and Modification of Deeds of Separation. 
The deed of separation between plaintiff husband and defendant wife which 
was duly executed by the parties and approved by the court, provided that if 
in the future the husband’s income should be materially reduced below the 
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HUSBAND AND WIFE 
amount received by him in the twelve months preceding the execution of the 
deed of separation, he might apply to a court of competent jurisdiction for a 
reduction in the amount of the monthly payments to the wife provided in 
the instrument. Fhe husband instituted action in this Stave after he had 
removed his residence to the State and had been living here more than twelve 
months preceding the institution of the action. Defendant filed answer, and 
both parties were present and represented in court. Upon evidence heard by 
him, the court found that platntiff’s income from all sources had been mate- 
rially redueed. and reduced the monthly allowanee to defendent by one-third, 
effective as of the date of the institution of the action. Heid: The court had 
jurisdiction, in the exercise of its discretion, to enter the orcer reducing the 
allowance, and its Judgment will not be disturbed on appeal of either party In 
the absence of any showing of arbitrariness or abuse of discretion. Cobb t. 
Cobb. 146. 

§$ 21. Attack and Setting Aside Deeds of Separation. 

A deed of separation between husband and wife. duly executed and ap- 
proved by the court, is a valid and binding contract between the parties. and 
may not be set aside upon application of either exeept for mutual mistake, 
or mistake of one party induced by the fraud, undue influence. ete.. of the 
other, and mistake on one side alone without fraud on the other is insufficient 
ground for cancellation of the agreement. Cobb v. Cobb. 146. 


Continiucd, 


INDICTMENT. 
§ 7. Formal Requisites. 

A crime punishable by death or imprisonment in the State’s Prison is a 
felony, C. S,, 4171. and an indictment therefor must use the word ‘“feloniously” 
or it is fatally defective, and should be quashed or judgment arrested on 
motion of defendant. S. v. Callett. 563, 


8 11. Definiteness and Sufficiency in General. (Necessity of indictment 
see Constitutional Law § 26. Exclusion of persons of Negro 
race from grand jury as denial of due process of law see Con- 
stitutional Law § 33.) 

Indictment charging disjunctively premeditated murder and murder in per- 

petration of robbery Ae7ld not void for uncertainty. 8. ve. Puckett, 66. 


§ 17. Nature and Scope of Bill of Particulars. 

The purpose of a bill of particulars is to afford defendant a fair opportunity 
to procure his witnesses and to prepare his defense as to the particular trans- 
actions in which he is accused, and to limit the evidence to the transactions 
stated, and in this prosecution of an insurance agent for embezzlement. the 
furnishing by the State of accounts and records disclosing itemized credits 
and amounts due by defendant to the insurance company is held a sufficient 
compliance with an order theretofore entered requiring the State to furnish 
a bill of particulars. S&. vt. Williams, 569. 

§ 24. Necessity of Allegations to Support Proof. 

Where the indictment jointly charges several persons with premeditated 
murder, evidence of acts done in furtherance of a common purpose, design, or 
unlawful conspiracy, leading to the murder. are competent, although the 
indictment makes no specific charge of conspiracy. S. v. Triplett, 105. 


INFANTS, 


8 1. Disabilities of Unemancipated Infants. 
An wunemancipated infant, being non sui juris, cannot of his own volition 
select, acquire, or change his domicile. Duke v. Johnston, 171. 
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INSANE PERSONS. 


§ 9b. Claims on Obligations or Contracts of Incompetent. 

Where the petition and answer on a claim against an incompetent’s estate 
for support of his aged mother and arising upon an alleged contract executed 
hy the incompetent while sane raises issues of fact and huw, and the cause 
is transferred by the clerk to the civil issue docket. the judge holding the 
courts of the district is without power to determine the matter at chambers 
in another county. and the cause will be remanded to the county in which 
the action is pending for determination of the issues according to law. fi re 
Jones, TOA, 

INSURANCE. 
IV. The Contract in General b. Oecurence and Notice of Disahil- 


13. Construction and Operation of Policy ity During Life of Certificate Un- 
Contract in General der Group Poliey 


VI. Life Insurance 36. Persons Pntitled to Payment 
36. Forfeiture for Nonpayment of Prem- a. Beneticiaries 
iums or Dues 37. Actions on Policies 
a. In General VII. Accident Insurance 
c. Evidence and Proof of Payment 38%. Construction and Operation 


81, Avoidance or Forfeiture of Poliey for VHF. Liability Insurance Against Personal 
Misrepresentation or Fraud Injury to Others or Damage to Property 
a, Policies Issued without Medical 43. Construction of Poticy as to Risks 


Examination Covered and Property Tnsurer 

b. Policies Issued upon Medical Ex- 15. Notice and Proof of Accident or 
amination Claim 

ec. Knowledge and Waiver by In- . Rights of Persons Injured or Dam- 
surer aged as Against Insurer 

84, Disability Clauses 51. Payment and Subrogation 

a. Construction and Operation and xX. Burglary Insurance 
Sufficiency of Evidence of Dis- 55. Construction of Policy as to Losses 
ability Coveresl 


§ 13. Construction and Operation of Policy in General. 

Laws in force at the time of the issuance of a policy of insurance become 
a part of the contract. and stipulations in the policy contrary to statutory 
provisions are of no effeet. CC. S.. G28ST, 6288S. Wells vc. rus, Co, 427. 

Where the insurance contract is expressed in clear and unmistakable lan- 
guage, Without ambiguity. its construction is for the court. Taft v. Casualty 
Co., 307. 

§ 30a. Forfciture of Policy for Nonpayment of Premiums in General. 

The provision in a life insurance policy that the policy should be void if 
the stipulated premium is net paid on the dune date or within the thirty-one 
days grace period thereafter is valid. Aight vt. fns. Co., 108. 

§ 80c. Evidence and Proof of Payment. 

Evidence of duplicate payment of a monthly premium /e/d insufficient to be 
submitted to the jury on plaintiff beneficiary’s contention that the premium 
for the month was twice paid, and that if the duplicate payment were credited 
to a subsequent month the policy would have been in force on the date it was 
canceled by insurer for nonpayment. Arnight wv. Tus. Co., 108. 

Evidence that insured made an agreement with insurer’s agent that the 
agent would collect the monthly premium from insured’s employer on the due 
date, and that the emplover was ready, able, and willing to make the payment, 
but that the agent did not call as agreed beeause of the termination of his 
employment with insurer prior thereto, and that insurer gave no notice to 
insured or his employer that it would require payment direct to it or to its 
suecessor agent. is held sufficient to be submitted to the jury on the question 
of payment of the premium in the beneficiary’s action on the policy after the 
death of insured during the month for which such payment would have kept 
the policy in force. Boseman v. Gres, Co, d0r. 
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INSURANCE—Countinuwed, 
§ 81a. Policies Issued Without Medical Examination. 
Policy issued without medical examination may be avoided for misrepre- 
sentations relating to matters other than physical condition of applicant even 
in the absence of fraud. Jiman v. Woodmen of the World, 179. 


$ 31b. Policies Issued Upon Medical Examination. 

It is provided by C. S., 6289, that misrepresentations in an application for 
insurance will not prevent recovery on the policy unless the misrepresenta- 
tions are fraudulent or material. and under this section all representa- 
tions which would naturally influence the judgment of insurer in making 
the contract are material, and it is not necessary that they be fraudulent in 
order to bar a recovery, but a stipulation in the policy that all representations 
in the application should be deemed material is contrary to the statutory pro- 
vision, and is of no effect. Wells v. Ins. Co., 427. 

The evidence, considered in the light most favorable to plaintiff, tended to 
show that insured stated in her application for insurance that she had not 
consulted a doctor for any cause other than as disclosed in the application, 
while insured had consulted a physician who determined that she had a mild 
form of malaria causing one-half degree of fever, that at the time of signing 
the application insured had completely recovered and that the malaria was in 
no way a cause or contributing cause of her death. Held: Whether the 
misrepresentation in the policy was material is a question for the jury under 
the evidence in the beneficiary’s action on the policy, and the granting of 
insurer’s motion fo nonsuit is error, Jbid. 

The evidence disclosed that insured stated in her application that she was 
not pregnant and that her menstruation was regular and normal, and that she 
died in childbirth nineteen days less than nine months thereafter. It also 
appeared that insured was thirty-three vears old and married. and paid an 
additional premium to insurer to cover the risk of childbirth, and that a 
physician whom insured consulted more than a month after signing the 
application was unable to determine at that time that she was pregnant. Held: 
The evidence does not affirmatively show that the childbirth was not prema- 
ture, and is insufficient to establish as n matter of law that insured’s repre- 
sentations in regard thereto in her application were false, and the granting 
of insurer’s motion to nonsuit in the beneficiary’s action on the policy is errer. 
Ibid. 


§ 31c. Knowledge and Waiver by Insurer. 

Knowledge of the soliciting agent of misrepresentations in an application for 
life insurance will not be imputed to insurer when the applicant represents in 
the application that the statements therein made are true and signs same 
without reading it or having it read to him and his failure to ascertain its 
contents is not induced by any fraud on the part of the agent. Jnaen «v, 
Woodmen of the World, 179. 


§ 34a. Construction and Operation and Sufficiency of Evidence of Dis- 
ability. 

Insured’s performance of work of permanent nature, although handicapped 
by disease, held to preclude recovery on disability clause. Lee v. Assurance 
Society, 182. 

The policy in suit provided monthly disability benefits of 30.00, but stipu- 
lated that if the disease causing disability were chronic, insurer’s liability 
should be limited to two monthly payments per vear. The evidence tende? 
to show that insured was disabled for a period of five months. which disability 
was caused by pulmonary tuberculosis, and there was evidence that the 
disease causing the disability was and is chronic. Held: Under the terms of 
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INSU RANCE—Con tinued, 
the policy insurer could recover only two months disability benefits if the 
jury should find from the evidence that the disease causing the disability was 
and is chronic, and it was error for the trial court to peremptorily instruct 
the jury that insurer was entitled to recover disability benefits for the five 
months sued for. Brooks v. Ins. Co., 274. 
8 84d. Occurrence and Notice of Disability During Life of Certificate 
Under Group Policy. 

Tn this action on a disability clause in a certificate under an employees’ 
group policy, judgment of nonsuit in insurer's favor is affirmed under author- 
ity of Fulton v. Insurance Co., 20 N. C., 894. Wilson vv. Ins. Co., 31. 

§ 36a. Beneficiaries. 

Where insurance policies are assigned by insured under a trust agreement, 
and thereafter the trust is revoked by Judgment conclusive on the trustee and 
all the beneficiaries of the trust, the right to the policies reverts to insured 
and he is entitled to have the trustee beneficiary named therein changed by 
insurer in accordance with his directions. Somathers v. Tis, Co,, 345. 

§ 37. Actions on Policies. 

Where plaintiff beneficiary offers the policy in evidence, and insurer admits 
its execution and delivery and the death of insured, plaintiff establishes a 
prima facie case, and the burden is on insurer to establish misrepresentations 
relied on by it to avoid the policy, and the burden of proof is not affected by 
anticipation of such defense and the offering of evidence upon the issue of 
misrepresentation by plaintiff, and in passing upon insurer’s motion fo nonsuit 
on the ground of such misrepresentations, all the evidence must be consid- 
ered in the light most favorable to plaintiff. Wells v. Tus. Co., 427. 

Where the evidence and admissions establish the issuance and delivery of 
the policy and the death of the insured, and that plaintiff is named bene- 
ficiary in the policy and that demand for payment had been made and refused, 
plaintiff makes out a prima facie case, and the burden is on insurer to estab- 
lish affirmative defenses relied on by it. and ordinarily its motion to nonsuit, 
based on such defenses, is properly denied. Crecch v. Woodmen of the World, 
Gd8. 

§ 38. Construction and Operation of Policies of Accident Insurance. 

The policy in suit provided liability for accidental injury or death while 
insured was driving or riding in a “passenger automobile.” At the time the 
policy was issued, insured owned only trucks to the knowledge of insurer’s 
soliciting agent. and at the time of the accidental injury causing insured’s 
death, he was riding in a truck with trailer attached, both of which enarried 
the licenses as prescribed by law, and at the time the vehicle was being used 
solely for pleasure and not for business purposes. Held: The provisions of 
the policy are not ambiguous, and the policy does not cover the accidental 
injury resulting in death while insured was riding in the truck, and the fact 
that the truck was being used for passenger purposes cannot change the nature 
of the vehicle or the terms of the policy limiting liability to accidental injury 
or death while insured is riding in a passenger automobile. Jaft v. Casualty 
Co., 507. 

§ 43. Construction of Policy as to Risks Covered and Property Insured. 

Plaintiff insured testified that the truck which was covered by the policy 
of liability and property damage insurance had been repaired by having a 
second-hand motor installed in place of the original motor in the truck, and 
a part of the cab replaced with second-hand parts, but that the truck involved 
in the accident was the same truck which was insured, although the serial 
numbers on the engine and cab, as set out in the policy, were not the same. 
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Held: The serial numbers on the engine and cab as set out in the policy were 
solely for the purpose of identification. and the question of the identity of the 
truck as the truck insured was a question for the jury under plaintiff’s evi- 
dence, Anderson v. Ins, Co., 28. 


§ 45. Notice and Proof of Accident or Claim. 

The truck covered by a policy of liability and property damage insurance 
was repaired by having the motor and parts of the cab replaced by second- 
hand motor and cab parts, so that the serial numbers of the motor and cab 
were not the same as those set out in the policy. The truck was involved in 
a collision and notice thereof was sent insurer in less than 17 days, and notice 
of suit by the injured third party was given insurer immediately and before 
the time for answering expired. Insurer denied liability on the ground that 
the truck involved in the collision was not covered by the policy. Held: 
Although denial of liability was a waiver of notice, notice was given within 
a reasonable time, and the notice that a truck insured under the policy was 
involved in a collision was sufficient under the terms of the policy. Anderson 
v. Ins, Co., 28. 


§ 48. Rights of Person Injured or Damaged as Against Insurer. 

Lienholder on truck damaged by third person held not entitled to enforce 
payment against third person’s insurer, Wereer v. Casualty Co., 288. 

§ 51. Payment and Subrogation. 

The right to contribution among joint tort-feasors exists solely by provision 
of statute, C. S.. 618, and an insurer of one joint tort-feasor paying the judg- 
ment recovered against both joint tort-feasors is not entitled to equitable 
subrogation as against the insurer of the other tort-feasor. there being no 
relation between the tort-feasors outside the provision of the statute upon 
which the doctrine of equitable subrogation can be based, and the insurers 
of the tort-feasors not coming within the provision of the statute in regard 
to contribution. Casualty Co. v. Guaranty Co., 13. 


§ 55. Construction of Policy as to Losses Covered. 

Findings that persons entered insured’s store by the rear door with a master 
key but that they first prized the screen doors apart with some instrument 
leaving visible marks of force and violence on the doors, is held to sustain 
judgment that the store was burglariously entered within the terms of the 
burglary insurance policy sued on. NStamey's, Ine, v1. Indemnity Co., 2938. 


INTONICATING LIQUOR, 


§ 4c. Possession of Husband or Wife. 

Where the husband, with full knowledge, permits his wife to possess intoxi- 
cating liquor on the premises for the purpose of sale, the husband is equally 
guilty with the wife. WS. v. Rigsbee, 128. 

§ 9e. Instructions. 

The instruction of the court upon the presumption from the possession of 

more than one gallon of whiskey Aeld without error. 8S. v. House, 470. 


JUDGES. 
§ 2a. Regular Judges. 

The resident judge of a district. when not holding court in the county in 
his district in which the canse is pending. has no jurisdiction to hear an 
appeal from the clerk refusing defendant’s motion for change of venue on the 
ground of the residence of the parties, and where the record does not show 
that the judge was holding eourt in the county the cause will be remanded 
for determination by a judge holding court. Howerd vr. Coach Co., 329, 
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JUDGMENTS. 
I. Judgments by Consent 26. Want of Jurisdiction 
1. Nature and Essentials 27. Erroneous Judgments 
4. Attack and Setting Aside 28, Judgments on Substituted Service 
Ik. Judgments by Confession IX. Conclusiveness of Judgments 
5. Nature and Essentials 29. Parties Concluded 
Vi. Judgments on Trial of Issues or Hear- X. Operation of Judgments as Bar to Sub- 
ing of Motions sequent Actions 
17. Form and Requisites 82. Matters within Scope of Judgment 
d. Process and Notice or Pleadings in Former Action 
VIII. Validity, Attack, and Setting Aside 33. Judgments as of Nonsuit 
22. Procedure: Collateral and Direct At- XI, Assignment 
tack 37. Rights and Remedies of Assignee 
23. For Surprise, Inadvertance, and Ex- XII, Actions on Judgments 
cusable Neglect 40. Actions on Foreign Judgments 


25. Irregular Judgments 


§ 1. Nature and Essentials of Consent Judgments, 

A consent judgment is a contract of the parties recorded with the sanction 
and permission of the court, and should be construed and dealt with as if the 
parties had entered into a written contract embodying the terms of the judg- 
ment. Cason v. Shute, 195, 

Where the pleadings admit all material facts, a judgment thereon rendered 
by the court in a hearing by consent is not a consent judgment, since the 
judgment adjudicates the legal rights of the parties upon the facts. Mitchell 
a, Mitchell, 308. 

§ 4. Attack of and Setting Aside Consent Judgments. 

An attorney employed to defend an action may not enter a consent judg- 
ment therein without special authority, nor may an agent authorized to look 
after and handle the litigation give the attorney employed by him for his 
principal authority to enter a consent judgment, and where the court finds 
that a party did not consent to the judgment which was entered by consent 
of her agent authorized to handle the litigation. it is error for the court to 
deny the party’s motion, aptly made, to set aside the judgment. Worgan v. 
Hood, Conir., 91. 

The procedure to attack a consent judgment on the ground that the party 
did not in fact consent thereto, and to recall execution issued thereon is by 
motion in the cause. Cason v. Shute, 193. 

A judgment entered upon solemn consent of the parties cannot be changed 
or altered without the consent of the parties to it, or set aside except upon 
proper allegation and proof and a finding of the court that it was obtained by 
fraud or mutual mistake. or that consent was not in fact given, the burden 
being on the party attacking the judgment. Boucher v. Trust Co.. 377. 

The proper procedure to set aside a consent judgment as to a@ stipulated 
item on the ground that such item was not included in the settlement, and 
was not, therefore, consented to by the parties. is by motion in the cause. 
Toid. 


§ 5. Nature and Essentials of Judgment by Confession. 

A judgment by confession in favor of creditors against a husband and wife 
is valid if taken in conformity with C. S., 628, 624, 625, and the private 
examination of the wife is not necessary, the statute. C. S., 2515, being appli- 
cable only to contracts between husband and wife, and the wife being sui juris 
and having capacity to make the contract sued on, C. S., 2507. Davis v. 
Cockman, 630. 


§ 17d. Process and Notice. 

A judgment in a special proceeding rendered less than ten days after service 
of summons is irregular, C. S.. 753. but not void, and the judgment may not 
be attacked collaterally, but only by motion in the cause. Nall v. McConnell, 
258, 
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A Summons in a proceeding for the appointment of a substitute trustee 
which commands the trustor to appear and answer the petition of the cestui 
que trust and show cause why a trustee should not be appointed in the stead 
of the original trustee in the deed of trust referred to in the petition filed. 
is held to give full notice to the trustor and to sufficiently comply with the 
statutory provision that the Summons must state in substance that if defend- 
ant fails to answer, plaintiff would apply to the court for the relief demanded 
in the complaint, N. C. Code, 476, the petition filed being accessible to the 
trustor if she desired more information, and the trustor’s contention that the 
judgment appointing the substitute trustee was void for failure of the sum- 
mons to give the requisite notice is untenable. Ibid. 


§ 22. Procedure: Collateral and Direct Attack. 

A judgment against a party who has not been brought into court in some 
way sanctioned by law, or who has not made a voluntary appearance, is void 
and may be treated as a nullity without any direct proceeding to vacate it. 
Downing v. White, 40. 

Action was brought by a creditor to set aside a deed from the debtor to his 
daughter for fraud. All papers in the action were lost except the judgment 
setting aside the conveyance, and the judgment did not disclose that the 
daughter was a party to the action. The daughter instituted this action to 
set aside the judgment as a cloud upon her title, and introduced testimony 
that she had never been served with summons in the action to set aside the 
conveyance to her. Heid: The record as constituted fails to disclose that the 
daughter was a party to the action, and therefore she may attack the judg- 
ment by independent action, although if the papers in the action should be 
found and should disclose on their face that she was served with summons 
in the action, her sole remedy would be by motion in the cause to establish the 
fact of nonservice or “false return.” Ibid. 

A judgment in a special proceeding rendered less than ten days after service 
of summons is irregular, C. S., 7538, but not void, and the judgment may not 
be attacked collaterally, but only by motion in the cause. Nall v. McConnell, 
258. 

An order of abatement is improperly set aside upon motion in the cause 
even if the order is erroneous if it were entered in accord with the course 
and practice of the court, the sole remedy against an erroneous judgment 
being by appeal or certiorari. Dail v. Hawkins, 288. 

A judgment rendered in accordance with the decision of the court on the 
issue of law raised by the pleadings in an action in which all persons having 
an interest in the subject matter of the suit are made parties and all infant 
defendants are represented by a guardian ad litem, who files answer denying 
plaintiff’s right to the relief sought, may be erroneous, but is not void and 
may not be collaterally attacked by the infant defendants. Smathers v. Ins. 
Co., 345. 


§ 23. For Surprise, Inadvertence, and Excusable Neglect. 

Presence of counsel for a party when a plea is heard precludes such party 
from asserting excusable neglect upon his motion to set aside the court’s order 
entered upon the plea. C. S., 600. Dail v. Hawkins, 288. 

A party moving to set aside a judgment for surprise, excusable neglect, ete., 
C. S., 600, must allege facts in her affidavit showing a meritorious defense, 
and a mere allegation of nonliability and that she has a meritorious defense 
is insufficient. Hooks v. Neighbors, 882. 

Where it appears that a party was in the courtroom at the time the court 
announced that motions in his case would be heard the following day, his 
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motion to set aside the order made on the day stipulated on the ground of 
excusable neglect is properly denied. C. 8., 600. <Abericthy v. Trust Co., 450. 
§ 25. Irregular Judgments. 

An irregulur judgment is one entered contrary to the conrse and practice 
of the court. Dail v. Hawkins, 288. 

Where the court hears a cause by consent and renders judgment upon the 
pleadings, all material facts being admitted therein, a motion to set aside on 
the ground of irregularity is properly denied, an irregular judgment being 
one rendered contrary to the course and practice of the court. Witehell v. 
Mitckell, 308. 

Judgment entered in accordance with decision of court on issue raised by 
pleadings may be erroneous, but is not irregular or void. Smathers v. Ins. 
Co., 345, 

§ 26. Want of Jurisdiction. 

Where the record does not disclose that a person whose vested rights were 
involved in the action was made a party thereto, such person attacking the 
judgment on the ground that she was not a party to the action, has the 
burden of overcoming the prima facie presumption of jurisdiction arising from 
the rendition of the judgment. Downing v. White, 40. 

§ 27. Erroneous Judgments. 

An erroneous judgment is one entered contrary to law. Dail vw. Hawkins, 
283. 

§ 28. Judgments on Substituted Service. 

A judgment by default final rendered upon service of summons by publica- 
tion may be set aside upon proper affidavit of defendant filed within the 
prescribed time, Showing “good cause” and a meritorious defense. C. S., 492. 
Blankenship v. DeCasco, 290. 

§ 29. Parties Concluded. 

Only heirs who were parties are concluded by judgment for sale of land 
to pay superior liens. JWitehell v. Mitchell, 308. 

Parties who are svi juris and file answer admitting that plaintiff is entitled 
to the relief sought are concluded by a consent judgment entered in the cause 
against them in favor of plaintiff. Smathers v. Ins, Coa., 345. 

Parties svi juris who file answer denying plaintiff’s right to recover are 
concluded by a judgment on the issue entered in the cause adverse to their 
contentions from which they do not appeal. Ibid. 

Infants represented by a guardian ad lifen. who files answer raising the 
issue of plaintiff's right to the relief sought are concluded by a valid judgment 
entered in the cause adverse to them, even though the judgment is erroneous, 
in the absence of an appeal. Jbid. 


§ 82. Matters Within Scope of Judgment or Pleadings in Former Action. 
Consent judgment. by its terms. eld to include in the settlement item 

sought to be litigated in this action, and consent judgment bars plaintiff from 

maintaining this action. Boucher v. Ins, Co., 376. 

§ 33. Judgments as of Nonsuit. 

Where the record supports the findings of the court that the allegations and 
evidence are substantially identical with those of a prior action nonsuited, 
and that the merits of the two causes are identical, judgment that the prior 
action constituted res adjudicata and dismissing the second action is proper. 
C.S., 415. Ingle v. Cassady, 287. 

§ 37. Rights and Remedies of Assignee. 

The assignment of a judgment on an assessment of the statutory Hability 

on bank stock does not entitle the ussignee to subject another to liability 
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thereon on the ground that such other person was the real cr beneficial owner 
of the stock. Hood, Conr., v. Realty Co., 582. 
§ 40. Actions on Foreign Judgments. 

In an action on a judgment of another state in which defendant insurance 
company had been doing business at the time of the institution of the action, 
the recitation in the judgment that process had been served on defendant by 
service on the insurance commissioner of that state in accordance with a 
statute of the state, without evidence to controvert such service, is conclusive, 
defendant being precluded from showing its own Violation of the statute re- 
quiring it to constitute the insurance commissioner ifs process agent as a 
condition precedent to doing business in that state. Dansby v. Ins. Co., 120. 


LANDLORD AND TENANT, 


§ 18a. Termination or Cancellation for Failure to Pay Rent. 

Acceptance of rents after due dates Aeid not a waiver by the landlord of 
his right under the terms of the lease to declare the lease void for lessee’s 
failure to pay promptly the rent for a subsequent month. 7uwehker v. Arro- 
avood, 118. 

§ 18b. Tender of Rent Prior to Judgment. 

Where the lease provides that the landlord shall have the option to declare 
the lease void upon failure of lessee to pay rent when due, and waives notice 
to vacate, lessee may not prevent forfeiture by tendering rents due upon the 
trial, C. S., 2372, nor claim the benefit of C. S., 2348. Tucker v. Arrowood. 
118. 


LIBEL AND SLANDER. 


§ 2. Words Actionable Per Se. 

The rule determining whether words used in a libel are actionable per se 
is different from the rule applicable to actions for slander, and libelous words 
are actionable per se when they subject a person to disgrace, ridicule, odium. 
or contempt in the estimation of friends and acquaintances or the public, and 
it is not necessary that they impute a crime. Davis v. Retail Stores, 551. 

A letter imputing that plaintiff had wrongfully removed merchandise not 
belonging to him from the State in violation of a criminal stetute, and stating 
that if payment were not immediately made defendants would assume that 
the violation of the statute was intentional and would turn the matter over 
to the authorities for action preseribed by law, is held libelous and actionable 
without averment of special damages. Jbdid. 

§ 4. Publication. 

The complaint alleged that defendants mailed to plaintiff, then seventeen 
years of age, a letter containing language which, on aceeunt of plaintiff’s 
inexperience and youth, would cause him to believe he was threatened with 
eriminal prosecution, that plaintiff showed the letter to others and that de- 
fendants knew that plaintiff, by reason of his youth, and fear which the letter 
would engender, would show the letter to others for advice as a natural and 
probable result of defendants’ wrong. Held: The complaint sufficiently alleges 
that defendants were responsible for the publication of the libelous matter 
complained of. Davis v. Retail Stores, 551. 

§ 13. Verdict and Judgment. 

Verdict that plaintiff was slandered but suffered no substantial damage 

entitles plaintiff to costs. Wolfe v. Montgomery Ward & Co., 295. 
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LIMITATION OF ACTIONS. 


§ 1. Nature and Construction in General. 

Sums for which creditor must account should be applied to items barred 
by statute of limitations. Doe v. Trust Co., 319. 

§ 2a. Actions Barred in Ten Years. 

An action on a judgment by confession is not barred until ten years after 
its rendition. C. S., 487. Davis v. Cockman, 680. 

8 8. Accrual of Right of Action. 

A cause of action does not accrue until the injured party is at liberty to 
sue, and where a contract obligates a party to repurchase stock upon demand 
after a stated period, a cause of action thereon does not accrue until the seller 
has a right to demand repurchase and the demand made in accordance there- 
with is refused by the seller. Aydlett cv. Major & Loomis Co., 548. 


§ 10. Death and Administration. 

An action against an administrator on a subrogated claim for funeral ex- 
penses and to recover a legacy is not completely barred by any statute of 
limitations, even when claim is not filed within twelve months from notice, 
when plaintiff shows undistributed assets of the estate. CC. S., 101. Jackson 
v. Thomas, 634. 

§ 12a. Part Payment, 

The application by the payee bank of the checking deposit of the guarantor 
of payment of the note is a part payment repelling the bar of the statute of 
limitations, Munday v. Bank, 276. 


MANDAMUS. 


§ 1. Nature and Grounds of Writ in General. 

Mandamus will lie only to compel the performance of a clear legal duty at 
the instance of a party having a legal right to demand its performance. 
School District v«. Alamance County, 218. 

Mandamus will lie only to compel the performance of a legal duty of 
defendant at the instance of a party having a clear legal right to demand its 
performance, and where the party sought to be coerced has no power or duty 
to perform the act, his demurrer is properly sustained. Reed v. Farmer, 249. 


MASTER AND SERVANT. 


Iv. Liability for Negligent Injury of Third VIE. Workmen’s Compensation Act 


Persons 37. Nature and Construction of Com- 
20. Liability of Servant pensation Act in General 
21. Liability of Master 42. Change of Condition and Review of 
a. ‘Employees’ within Meaning of Award by the Commission 
Rule 46. The Industrial Commission 
b. Course of Emplovment, Seope of d. Procedure and Administration of 
Authority and Furtherance 9 of the Act in General 
Superiors Business 47. Filing of Claim 
23. Negligence or Wrongful Act of Ser- 55. Appeal and Review of Award 
vant ec. Notice and Docketing Appeal 


V. Federal Employers’ Liability Act d. Matters Reviewable 
Ziv. Negligence of Railroad Employer 


8 20. Liability of Servant for Injuries to Third Persons. 

The omission of an emplovee, while acting in the scope of his employment, 
to perform a legal duty owed to a third person, ordinarily imposes liability 
on the employee as well as the employer. Clevenger v. Grover, 240. 

§ 21a. “Kmployees” Within Meaning of Rule. 

A company operating a union station under contraet with several railroad 
companies and permitting “red cap” porters to call trains and direct passen- 
gers for tips, may not escape ability for acts of the porters in the scope of 
their apparent authority on the ground that they are volunteers, since the 
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station company uses such porters to discharge its contractual obligations to 
the railroad companies and their passengers. Cole v. R. R., 591. 


§ 21b. Course of Employment, Scope of Authority, and Furtherance of 
Superior’s Business. (Of driver of employer’s car see Auto- 
mobiles § 24b; of agents see Principal and Agent § 7.) 

A master or prineipal is liable for torts committed by his servant or agent 
in the seope of his employment and in furtherance of the superior’s business, 
or which are authorized or ratified by the superior, but the master or prin- 
cipal is not liable to third persons for wrongful acts of the servant or agent 
committed outside the legitimate scope of the employment and without specific 
authority from or ratification by the superior. Parrish v. Jifg. Co.. 7. 

Evidence that a station company permitted porters to work upon the prem- 
ises for tips, and that the porters customarily called trains and directed pas- 
sengers to and from their trains. and that a porter who hai called plaintiff's 
train instructed plaintiff that her train was standing on a certain track, 
is held sufficient to be submitted to the jury on the question of whether the 
porter was acting within the apparent scope of his authority in giving the 
instruction. Cole v. R. R., 591. 

Doubt as to whether a servant was acting within the scope of his authority 
will be resolved in favor of the person injured by the servant’s act, so as to 
require submission of the question to the jury, since the master puts the 
servant in a position to do the act. Ibid. 

In this action to recover for an assault, defendant employers’ motions to 
nonsuit eld properly granted for that the evidence disclosed that the wrong- 
doer was not abont the employers’ business and was not acting within the 
scope of his employment in making the assault. Smith a. Cathey, T4T. 


§ 23. Negligence or Wrongful Act of Servant. 

The evidence tended to show that two trains were standing in a union 
station, that the warning of “all aboard’ had been given for one of them. 
that a “red cap” porter standing in fhe station heard the signals and knew 
that the train attendants had boarded the train, and that it was expected to 
start momentarily. that plaintiff. coming into the station after the starting 
signals had been given with a ticket for the train not then ready to start. was 
erroneously instructed by the porter that the other train was hers, and that 
ais she attempted to board the other train, it started and threw her, to her 
injury. Held: The evidence permits the inference that the porter, with 
knowledge of the circumstances, should have foreseen that injury might result 
to plaintiff. and the question of whether his failure to warn plaintiff of the 
danger was the proximate cause of plaintiff’s injurv is for the jury under the 
evidence. Cole vr. R. R., 591. 

§ 27. Negligence of Railroad Employer. 

Kvidence that an experienced fireman left the engine to perform his duties 
in interstate commerce while the engine was standing on a trestle over a creek. 
and fell and was drowned. is held not to disclose negligence on the part of the 
‘allroad company or the engineer, and their motions to nonsnuit were properly 
granted. Howcecll v. R. R., 297. 


§ 37. Nature and Construction of Compensation Act in General. 

Under the Workmen’s Compensation Act the employer, in exchange for 
exclusive and limited Hability under the act. N, C. Code, 8081 (1), consents 
to pay claims where no liability existed before, and the employee, in return 
for certainty and celerity in obtaining the compensation provided in the act. 
consents to give up trial by jury and the possibility of a larger recovery, and 
the act should be administered by the Industrial Commission to the end that 
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both the employer and employee, in view of their mutual concessions, shall 
receive the benefits and enjoy the protection of the act. Winslow v. Carolina 
Conference Agsn., 571. 
§ 42. Change of Condition and Review of Award by the Commission. 

Consent award accepted in full settlement of claim held to bar petition for 
review of award for changed condition. Morgan v. Norirood, 600. 

§ 46d. Procedure and Administration of the Act in General. 

The Industrial Commission has power to make rules governing the adminis- 
tration of the Compensation Act, and to construe and apply its rules. Com- 
pensation Act, section 54. Winslow v. Carolina Conference Assn., 571. 

§ 47. Filing of Claim. 

The provision of the Compensation Act, N. C, Code, 8081 (ff), that claim for 
compensation must he filed with the Commission within one year from the 
accident is a condition precedent to the right of compensation and not a 
statute of limitation, and where claim has not been filed or the Commission 
has not aequired jurisdiction within the one-year period, the right to com- 
pensation is barred. Winslow v. Carolina Conference Assn. 571. 

8 55c. Notice and Docketing Appeal. 

Either party may appeal from the award of the Industrial Commission 
within thirty days from the date of the award or within thirty days from the 
receipt of netice of the award by registered mail, and where appellant causes 
notice of appeal to be served on the adverse parties within the thirty-day 
period, the notice and service are sufficient. N. €. Code, 8081 (ppp). Winsloir 
a, Carolina Conferenee Assn., 571. 

An appeal from an award of the Industrial Commission may be docketed in 
the Superior Court at any time before or during the next ensuing regular 
term of the Superior Court. Jbid. 

Statutory provisions with respect to appeals from judgments of justices of 
the peace do not control appeals from awards of the Industrial Commission. 
Ibid, 


§ 55d. Matters Reviewable. 

The construction and application of rules of administration of the Compen- 
sation Act, duly made and promulgated by the Industrial Commission in 
proceedings before it, ordinarily are final and conclusive and not subject to 
review by the courts on appeal. Winslow v. Caroling Confercncee Assn, O71. 

The findings of fact by the Industrial Commission in a proceeding before 
it are final and conclusive on appeal when supported by evidence, the review 
by the Superior Court being limited to matters of law appearing in the record 
as certified by the Commission. Compensation Act, section 60. Jbid, 

The evidence tended to show that the employer did not give notice of the 
aecident fo the insurance carvier until more than eleven months after its 
occurrehnee, that the insurance carrier did not transmit said notice to the 
Industrial Commission until more than a vear after the accident. and that 
claim for compensation was not filed with the Commission by the emplovee 
until some eighteen months after the accident. The Commission found as 
facets that the proceeding was not begun nor claim for compensation filed 
within the one-vear period prescribed by the aet. N. (. Code, SO81 (ff). On 
appeal the Superior Court modified the findings and coneluded as a matter of 
law that the fillhg of notice with the Insurance carrier, under the rules of the 
Commission, constituted filing of the claim with the Commission. Heid: The 
Superior Court was without authority to modify or change the findings of fact 
of the Commission, the construction and application of rules of administration 
by the Commission being ordinarily conclusive, bid, 
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MONEY RECEIVED. 


§ 1. Nature and Essentials of Right of Action. 

An action for money had and received may be maintained whenever defend- 
ant has money in his hands which belongs to plaintiff, and which in equity 
and good conscience he ought to pay plaintiff, the money belonging to plaintiff 
having been secured by defendant without plaintiff’s consent, or, if with his 
consent, without consideration. Wilson v. Lec, 484. 

§ 2. Pleadings and Evidence. 

Plaintiff alleged and offered supporting evidence that he had paid defend- 
ants a certain sum upon a modified agreement between plaintiff and defend- 
ants that defendants would recall an execution issued against plaintiff’s father, 
that unknown to plaintiff the land had been sold under the execution at the 
time the money was paid, and the land bought in by defendants, that plaintiff 
paid the money in reliance on the prior agreement for the recall of the execu- 
tion, and that the return of the money had been demanded and had been 
refused. Held: The action was for money had and received, plaintiff having 
received no consideration for the money paid over, and plaintiff having waived 
all other causes of action, and plaintiff’s evidence, if believed by the jury, 
would entitle plaintiff to recover, and the granting of defendants’ motion to 
nonsuit was error. Wilson v. Lee, 434. 


MONOPOLIES. 


§ 3. Rights and Remedies of Individuals. 

Plaintiffs, carriers by truck, instituted this action alleging that defendant 
railroad companies, pursuant to an agreement and conspiracy between them, 
had reduced rates for transporting gasoline and kerosene, between certain 
points in the State, intending later to restore them after competition had been 
removed, and charged lower rates to certain points in the State, where there 
was competition, than to other points. without sufficient res.son, with intent 
to injure plaintiffs. Defendants demurred on the ground that the alleged 
acts were criminal offenses which could be inquired into only by prosecution 
by the Attorney-General. Held: The right of action for damages is expressly 
conferred by C. S., 2574, and defendants’ demurrer was properly overruled. 
Bennett v. R. R., ATA. 

An individual suing for damages caused by alleged monopolistic acts of 
defendants, C. S., 2563, 2574, must show a casual relation between the alleged 
violation of the monopoly statute and the injury, but where plaintiffs alleged 
unlawful acts in violation of the monopoly statute and injury resulting to 
them as a proximate cause of such acts, defendants’ contention that the injury 
is damnum absque injuria is untenable. Jfotor Service vc. R. R., 210 N. C., 36, 
distinguished in that that action was for an injunction and based upon the 
Public Utilities Act, while this is an action for damages resulting from a 
violation of the statute against monoplies and trusts. C. S., 2574. Jbid. 


MORTGAGES. 
Ili. Construction and Operation 31. Foreclosure by Action 
13. Appointment and Tenure of Trustee c. Pleadings 
b. Substitute Trustees 37. Disposition of Proceeds of Sale 
IV. Estates, Rights and Duties of Parties 39. Attack of Foreclosure 
to the Instrument c. Waiver of Rigk.t to Attack Fore- 
17. Mortgagees and Cestui Que Trustents closure and Estoppel 
VILL, Foreclosure e. Actions for Damages 
30. Right to Foreclose and Defenses g. Purchasers from Purchaser at 
a. In General Foreclosure Sal2 


h. Receivership Pending Foreclosure 42. Title of Purchaser 
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§ 13b. Substitute Trustees. 

A trustee, duly substituted for the original trustee under the provisions of 
the deed of trust and the statute, may execute deed to the purchaser at a sale 
duly conducted by the original trustee. N. C. Code, 2588 (a). Pendergrast 
v. Mortgage Co., 126. 

Judgment appointing a substitute trustee entered less than ten days after 
service of summons upon the trustor is irregular, C. S., 753, but not void, and 
such irregularity will not support an action, instituted some four years after 
such substitution, to set aside the foreclosure sale conducted by the substitute 
trustee, the trustor’s remedy to correct such irregularity being by motion in 
the cause and the right to complain being barred by laches. Nall v. MeCon- 
nell, 258. 

§ 17. Mortgagees and Cestuis Que Trustents. 

Legal title to mortgaged lands, for the purposes of security, is vested in the 
mortgage, and in the absence of an agreement to the contrary, certainly after 
default, the mortgagee is entitled to enter and hold the land until redeemed 
in order to protect his security, and to this end he may maintain an action in 
ejectment, even against the mortgagor. or an action in trespass quare clausum 
fregit against anyone tortiously injuring the land, or file suit in equity to 
restrain waste, such rights of action being based upon the mortgagee’s interest 
in the land. Bank v. Jones, 317. 


§ 30a. Right to Foreclose and Defenses in General. 

Allegations of answer that mortgage was executed to avoid foreclosure of 
another mortgage held properly stricken out. Js. Co. v. Smathers, 373. 

Where a party linble for a debt secured by a deed of trust enters into a 
consent judgment with the cestui by which he is given a certain length of time 
to put the loan in good standing and in consideration of indulgences, agrees 
not to again restrain foreclosure if he should fail to make the payments called 
for in the agreement. he is bound by his agreement, and judgment denying 
him any further restraining order after the expiration of the time agreed 
without performance on his part is without error. Sutton vy. Bank, 448. 
§ 30h. Reéeceivership Pending Foreclosure. 

Cross action for damages for wrongful appointment of receiver may not be 
set up in action to foreclose. Ins. Co. v. Smathers, 3873. 


§ 31c. Pleadings and Evidence. 

After the execution of the mortgage In question, the mortgagor conveyed 
an easement over the land giving defendant corporations the right to pond 
water thereon. After default. mortgagee instituted this suit to foreclose the 
mortgage and to recover from defendant corporations damages resulting to 
the land from the ponding of water thereon. Held: The actions against 
defendant corporations for tortious injury to the land could be maintained by 
plaintiff after default but prior to foreclosure. and the cause of action against 
them was properly joined with the suit against mortgagor for foreclosure. 
Bank v. Jones, 317%. 

§ 37. Disposition of Proceeds of Sale. 

Plaintiff. the cestui que trust, instituted this action against the trustee, con- 
tending that the trustee had foreclosed the deed of trust and had failed to 
apply the proceeds of the sale to the satisfaction of the note secured by the 
instrument. Held; Plaintiff’s action is for an accounting of the proceeds of 
sule, and not an action on the note. and defendant’s contention that plaintiff 
eould not maintain the action without introducing the note and deed of trust 
in evidence is untenable. Gahagan cv. Whitehurst, 280, 


808 INDEX. 


MORTGAGES-——Continued. 


§ 39c. Waiver of Right to Attack Foreclosure and Estoppel. 

Upon advertisement of the property for sale under the terms of the deed of 
trust securing the note in default. trustor requested and wes granted forbear- 
ance. Upon a second advertisement, more than nine years thereafter, trustor 
instituted this action to restrain foreclosure on the ground that his brother, 
who had died subsequent to the first advertisement of the property, had 
executed the note and deed of trust in trustor’s name without authority. 
Held: Trustor is estopped by his silence when he requested and accepted 
indulgence with knowledge of all the facts at the time his brother was living 
and fhe note was not barred by the statute of limitations. from asserting the 
alleged unauthorized execution of the instruments by his brother. MeNcely 
v. Walters, 112. 

Where,after the foreclosure of a deed of trust, the trustor leases the land 
from the cestui, who purchased same at the sale, and thereafter judgment is 
entered, unappealed from, ordering the trustor to surrender possession, the 
trustor is estopped from attacking the validity of the sale on the ground that 
it was conducted by an agent of the cestui, both by the lease and the judg- 
ment. Bank v. Hardy, 460. 


§ 39e. Actions for Damages. 

Evidence that after substantial payment of the debt secured by the deed of 
trust. the cestui took possession of the property and collected the rents and 
profits, with allegation that the rents were sufficient to pay the balance of the 
debt, and a demand for an accounting, is held sufficient to overrule the cestui’s 
motion to nonsuit in the trustor’s action for damages for wrongful foreclosure, 
although the intervention of the rights of innocent purchasers for value pre- 
cludes trustor from setting aside the foreclosure. Smnitherniin v. Bank, 65. 


§ 39g. Purchasers from Purchaser at Foreclosure Sale. 

The complaint. as amended. alleged in substance that the property was 
bought at the foreclosure sale by the secretary and treasurer of the corporate 
mortgagee acting in such capacity as an agent of the mortgagee, that he 
shortly thereafter conveyed to the mortgagee. constituting in effect a purchase 
of the property by the corporate mortgagee at its own sale, and that defendant 
purchasers took deed directly from the corporate mortgagee with a recited 
consideration of ten dollars and other valuable considerations, and that de- 
fendant purchasers took with express or implied knowledge of the facts. since 
the facts were matters of public record. Held; Defendant purchasers’ de- 
murrer fo the complaint should have been overruled, since the complaint is not 
wholly insufficient to allege a cause of action against them to set aside their 
deed, leaving the question of whether plaintiffs can establish the allegations 
with competent proof to be determined on the trial. Council v. Bank, 262. 

§ 42. Title of Purchaser. 

The owners of a building executed a deed of trust on same, “together with 
all engines, boilers, 2... all heating apparatus. . .  . and all fixtures 
of every description belonging to the mortgagors.” Thereafter a lessee of the 
cestuis bought and installed an Iron Fireman Stoker for use in connection with 
the heating plant. The deed of trust was foreclosed. the property being 
described in the identical terms used in the deed of trust. It was found as ¢ 
fact that the stoker was complete in itself and could be removed without 
injury to the freehold, and plaintiff purchaser abandoned any contention that 
it was a fixture. J/eld: Since the stoker was not covered by the deed of trust 
and Was not affixed to the realty, the lessee is entitled to remove same as 
against the grantee of the purchaser at the sale, nor is the lessee estopped to 
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assert its claim by failing to assert title at the sale and give notice of its 
claim, since only property “belonging fo said mortgagors” was sold under the 
foreclosure, and since it was found as a fact that no officer or agent of the 
lessee made any representation in regard to the ownership of the stoker. 
Development Co. v. Bon Marche, 272. 

Purchaser at foreclosure takes title free from restrictions placed on prop- 
erty subsequent to mortgage. Trust Co. v. Foster, 331. 


MUNICIPAL CORPORATIONS. 


IV. Torts of Municipal Corporations VIET. Public Imprevements 
12. Exercise of Governmental and Corpo- 30. Power to Make Improvements 
rate Powers 33. Validity, Appeal, and Attack of As- 
14, Defects or Obstructions in Streets or sessments 
Sidewalks X. Fiscal Management and Debt 
17. Condition and Use of Public Build- 42. Levy and Collection of Taxes 
ings or other Public Places 43. Application of Revenue 


§ 12. Exercise of Governmental and Corporate Powers. 

A municipality is not necessarily relieved of liability as a matter of law for 
negligence proximately causing injury in the maintenance of a public park, 
even if the maintenance of the park be a governmental function. White v. 
Charlotte, 186. 

A municipality cannot avoid liability for injuries suffered by a caddy on its 
municipal golf course, as a result of its negligent failure to exercise reasonable 
‘are for his safety. on the ground that it owned and operated the golf course 
in the exercise of a governmental function. Lowe vr. Gastonia, 564. 


§ 14. Defects or Obstructions in Streets or Sidewalks. 

In this action against a municipality to recover for injuries sustained by 
plaintiff in a fall caused by a defective condition in a sidewalk, defendant 
elicited on cross-examination of plaintiff’s witnesses evidence that the defect 
could be seen from the street while riding in an automobile. and that a person 
could step over the defective place. Plaintiff introdueed evidence that the 
defect could not have been seen by her in the dark. Held: The evidence was 
sufficiently equivocal and contradictory to require the submission of an issue 
of contributory negligence to the jury. Abdsher rv. Raleigh, d6T. 

In this action against a municipality to recover for injuries sustained by 
plaintiff in a fall. on a dark night. over timbers obstructing a sidewalk of the 
town, the evidenee that the town had placed the timbers there in working its 
adjacent street, and that the timbers had been in sach dangerous position for 
uw length of time sufficient te give the town implied notice thereof, is held 
sufficient to be submitted to the jury. and defendant fown’s motion to nonsuit 
on the ground that the evidence did not show that it had either actual or 
implied notice of the condition was properly refused. Debuan v. Whiteville, 
O18. 

§ 17. Condition and Use of Public Buildings or Other Public Places. 

The evidence tended to show that plaintiff's intestate was fatally injured in 
a fall from a swing in a municipal park, that intestate and a compation were 
studing on the seat of the swing “pumping.” so that the swing was caused 
to move rapidly from side to side, that the swing was so constructed that the 
links in the chain were loose and would slip and cause the swing te jerk 
when the seat had reached the maximum height on each side. and that while 
so Swinging intestate was thrown or fell therefrom to her fatal injury. feld: 
The evidence fails to show whether intestate’s fall was the resulf of a jerk 
caused by the slipping of the chain of the swing. or was the result of some 
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inadvertence on the part of intestate or her companion, and defendant munici- 
pality’s motion to nonsuit was properly granted, since the cause of the fatal 
accident is a matter of conjecture on the evidence. White ». Charlotte, 186. 

A caddy on a municipal golf course, offering his services to the plavers on 
the course, is at least an invitee, and the city is liable for injuries resulting 
from its failure fo exercise reasonable care for his safety in maintaining a 
defective bridge across a creek on the course. Lowe v. Gastonia, 564. 

§ 30. Power to Make Improvements. 

Since C. S.. 2791, empowers a city to purchase land for establishing or 
widening necessary streets either “within or outside the city,” and to control 
and manage same, a city acquiring by dedication a street lying just outside its 
limits and connected with the streets within its limits, has the power to pave 
such street so acquired by it. and its paving of the street upon petition of the 
owners or abutting property is not ultra vires the city. High Point v. Clark, 
607. 

§ 33. Validity, Appeal, and Attack of Assessments. 

The owners of land, in developing same for residential purposes, plotted 
streets for the development and dedicated them to the city. filed petition for 
improvement of the streets with total cost to be assessed against the abutting 
property, and in proceedings in substantial conformity with C. S., eh. 56, 
Art. 9 the city levied assessments and made the improvements. The owners 
listed the land for taxation by the city, did not appeal from confirmation of 
the assessment role, and both the owners and the city thonght the land lay 
within the city limits, until a survey some yerrs after the confirmation of the 
assessment role disclosed that one of the streets ran outsicGe of and parallel 
to the city limits. Heid: Fhe owners of the land, by petitioning for the im- 
provements and accepting the benefits thereof are estopped to deny the validity 
of the assessments, the paving of the street outside the eity limits not being 
ultra vires the city. FTigh Point v. Clark, 607. 

§ 42. Levy and Collection of Taxes. (Constitutional requirements and 
restrictions see Taxation.) 

Statute prohibiting municipal peddlers’ tax Meld not to preclude municipal 
privilege tax upon bakeries. N.om Bridgers, 235. 

8 43. Application of Revenue. 

The purchase of lands by a city for a municipal airport is for a public pur- 
pose. ch. 87. Public Laws of 1929, and where a cify has made such purehase 
from surplus funds in its treasury, its purchase will not be held invalid as 
being ultra vires, even though a part of the surplus funds used to pay the 
purchase price was derived from ad valorem taxes, the executed contract not 
offending the provisions of Art. VIT, see. 7. Gosirick v. Durhani 6ST. 

The judgment of the Superior Court sustained the purchase of land by 
defendant city for an airport, found that finds which the city proposed to 
spend for improvement of the airport were surplus funds derived from sources 
other than ad velorem taxes. and authorized the expenditure of such funds 
for that purpose, but held that the city was without power to expend money 
obtained from taxes for the airport unless authorized by a vote of the people. 
On plaintiff taxpayer's appeal, the executed contract of purchase was upheld, 
but it was determined that the finding that proposed expenditures for improve- 
ment were available from sources other than ad veloren taxes was not sup- 
ported by the evidence. and the other part of the judgment being unexcepted 
to, the judgment as modified is affirmed. Jbid. 
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NEGLIGENCE. 


(Negligence in driving see Automobiles: negligence of person charged with 
particular duties or in particular relationships see Master and Servant, 
Railroads, Electricity. Municipal Corporations. } 


I. Aets and Omissions Constituting Negli- ITI. Contributory Negligence 


gence il. Of Persons [Injured in Genera} 

1. In General 12. Contributory Negligence of Minors 

4, Condition and Use of Lands and IV. Actions 
Buildings 39. Sufficiency of Evidence and Nonsuit 
b. Invitees and Licensees a, On Issue of Negligence 
d, Attractive Nuisance b. On Issue of Contributory Negli- 

II. Proximate Cause gence 
6. Concurring Negligence ce. Res Ipsa Loquitur 
7. Intervening Negligence 20, Instructions 


10, ist Clear Chance 


§ 1. Acts and Omissions Constituting Negligence in General. 

Negligence is the failure to exercise that degree of care for others’ safety 
which an ordinarily prudent man in like circumstances would exercise, and is 
actionable when such failure directly and proximately causes injury, and 
injury or harm might have been reasonably foreseen under the circumstances. 
Cole v. R. R.. Oot, 

Negligence is the failure fo exercise that degree of care for others’ safety 
which a reasonably prudent man, under like circumstances, would exercise, 
and may consist either of acts of commission or omission. Dinnond ve Service 
Stores, 682. 

§ 4b. Invitees and Licensces. 

This action was instituted by a welder to recover for injuries sustained 
when his acetylene torch heated and exploded a container of aleohol on de- 
fendant’s premises. where he had been sent by his employer in response to a 
call by defendant. Held: The evidence should have been submitted to the 
jury on the questions of whether defendunt was negligent in failing to warn 
plaintiff of the presence of inflammable material, and whether plaintiff was 
guilty of contributory negligence, Diamond vr Service Stores, 682. 

§ 4d. Attractive Nuisance. 

The complaint alleged that one defendant owned and the other defendant 
had control as realty agent of a certain house and lot within the city limits, 
that the house had become dilapidated and had been condemned as unfit for 
occupation by the city. that defendants knew of its condition. and that chil- 
dren were attracted thereto and were in the habit of playing on the lot and 
in the house. that plaintiff, a child of seven vears, while plaving with other 
children on the premises, climbed up the inside wall to the ceiling, and out 
aver the ceiling into the loft. and that the e«eiling was rotten and gave way, 
causing plaintiff to fall to his injury. Defendants demurred to the complaint. 
Held: The demurrers should have been sustained, since the complaint fails 
to state facts from which it can be held that defendants were under duty to 
foresee that a child would climb up the inside wall of the house and then 
crawl] out on the ceiling under the roof. and the doctrine of attractive nuisance 
cannot be extended to apply to injuries which could not have been reasonably 
foreseen. Prather v. Bank. OS. 

§ 6. Concurring Negligence. 

Passenger on truck mav hold all parties liable whose negligence was con- 
curring proximate cause of injury. Harper ve R. RR B98. 
§ 7. Intervening Negligence. 

Where the passive negligence of defendant would nof have resulted in 
injury except for the intervening active negligence of a responsible third 
party, the active begligence of such third party insulates the negligence of 
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NEGLIGENCE—Continued. 


defendant, and defendant’s negligence will not be held a proximate cause of 
the injury. Smith v. Sink, 725. 
§ 10. Last Clear Chance, 

Doctrine of last clear chance held inapplicable to evidence showing con- 
tributory negligence continuing to moment of accident, and that defendants 
could not have avoided the injury. Lemings v. R. R., 499. 


§ 11. Of Persons Injured in General. 

Contributory negligence. ex vi termini, implies that it need not be the sole 
proximate cause of the injury. and bars recovery if it concurs with the negli- 
gence of defendant in proximately causing the injury. <Abdshcr v, Raleigh, 567. 


§ 12. Contributory Negligence of Minors. 

A minor is required to exercise that degree of care for his own safety which 
a child of his years, capacity. and experience may be expected to possess, and 
unless he is wholly irresponsible. the question is usually one for the jury. 
Boykin v. BR. R., 118. 

A four-year-old boy is conclusively presumed to be incapable of negligence, 
primary or contributory. Kelly v. Hunsuchker, 153. 

Evidence held properly submitted to jury on issue of contributory negli- 
gence of eight and one-half yvear intestate, struck by car while skating in 
street after dark, under instruction correctly charging that intestate was not 
held to same degree of care as adult, but was required to exercise care and 
prudence according to her maturity and capacity. Leach wv. Varley, 207. 


§ 19a. On Issue of Negligence. 

Where evidence leaves cause of injury in conjecture, nonsuit is proper. 
White v. Charlotte, 186. 

In negligence cases a demurrer to the evidence may be sustained only for 
insufficieney of plaintiff’s evidence, considered in the light most favorable to 
him, to show actionable negligence on the part of defendant. or for that the 
evidence shows that the injury was independently caused by an outside agency 
or responsible third person, or for that plaintiff’s own evidence establishes 
contributory negligence. Smith v. Sink. 725. 

§ 19b. On Issue of Contributory Negligence. 

A motion to nonsuit on the ground of contributory negligence may be 
allowed only when plaintiff’s own evidence establishes contributory negligence 
and there is no conflict in the evidence as to the pertinent facts. C. S.. 567. 
Hayes v. Tel, Co., 192: Smith vo Sink, 725. 

Whether the evidence on the issue of contributory negligence is conflicting 
or equivocal, the issue must be submitted to the jury. Adbsher uv. Raleigh, 567. 
§ 19c¢. Res Ipsa Loquitur. 

Plaintiff’s evidence tended to show that she sent her new dress to the 
Cleaners, that after if was cleaned she tried it on at the cleaning plant. and 
then put it away. that she got the dress out about a week later and wore it to 
a patty, and that the next morning she diseovered brown spots on the dress 
which completely ruined it. Aeld; In platntiff’s action against the cleaners 
for alleged negligence. the doctrine of res ipsa loqguitur is not applicable, since 
more than one inference can be drawn from the facts established by the 
evidence as to the cause of the injury. and since proof of the oecurrence leaves 
the matter resting only in conjecture. Wilsouw vc. Perkins, 110. 

§ 20. Instructions. 

The court is not required to charge the jury on the question of last clear 
ehance when there is no pleading or evidence entitling plaintiff fo the issne, 
and ne request fer instructions or tender on the question, Leach +. Varley. 
207, 
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NUISANCE. 
§ 2. Noise and Disturbance. 

The evidence disclosed that defendant operated a gold mine on property 
inside the corporate limits of a city, and that plaintiffs owned adjacent prop- 
erty, also within the city limits. The court instructed the jury, in effect, 
that the operation of the mine by defendant would not constitute a nuisance 
unless its manner of operation occasioned more noise. lights, and vibration 
than would result from the operation of other mines of like kind and char- 
acter operated as a reasonably prudent miner would operate them under like 
circumstances. Held: Construing the charge contextually as a whole in the 
light of the evidence, an objection that it failed to charge that the location 
of the mine as well as the manner of its operation should be considered in 
determining whether it was a nuisance. is untenable. Merrborn v. Rudisill 
Mine, Ine., 544. 

PARTIES. 


§ 1. Necessary Parties Plaintiff. (Defense that plaintiff is not real 
party in interest may not be taken advantage of by demurrer see 
Pleadings § 18.) 

The requirement that an action must be maintained by the real party in 
interest, C. S., 446, means some interest in the subject matter of the litigation 

and not merely an interest in the action. Rental Co. v. Justice, 54. 


PARTITION, 


§ 5. Hearings and Decree. 

Property may be sold for partition where actual partition cannot be had 
with justice to all the parties, but the burden is on the party seeking sale for 
partition to show necessity therefor, N. (. Code, 3233, and where sale for 
partition is decreed by the court without hearing evidence or finding facts to 
show the right to sell, the cause will be remanded. Wolfe v. Galloway, 361. 


§ 11. Operation and Effect of Partition by Parties. 

The rule that partition among tenants in common merely allots the land in 
severalty without creating any tifle, does not apply to prevent a deed from 
one tenant to the other from operating to estop the grantor tenant from 
setting up title to the property later acquired by transfer of a bid at the 
foreclosure sale of a mortgage executed on the property by both tenants, the 
proceeds of the loan secured by the mortgage having been used by both ten- 
ants, and the deed from the grantor tenant expressly warranting that the 
grantor would warrant and defend the title against the lawful claims of all 
persons. Welly v. Davis, 1. 

Where tehants in common go upon the land and effect a partition by build- 
ing a dividing wall with a staircase in the middle which both thereafter use 
in getting to their respective properties, and exchange deeds for the property 
as thus divided. the center of the partition wall as thus established is the 
dividing line of the properties binding upon the tenants and their privies, and 
will govern as against calls in the deeds giving one tenant the wall and stair- 
way. Realty Co. v. Boren, 446. 


PAYMENT. 


§ 8. Failure of Debtor to Direct Application and Application by Creditor. 

Where fhe creditor of a debtor owing two accounts collects the rents from 
the separate properties securing the debts. and renders statement to the debtor 
showing application of part of the rents from one property to the payment of 
the amount delinquent upon the debt secured by the other property, the debtor 
must protest such application within a reasonable time from receipt of the 
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statement, even if such application is contrary to the agreement between them 
for the application of rents, and where the debtor fails to make such protest 
she is estopped from thereafter asserting that the application was wrongful 
in her effort to save one of the properties after both loans had become delin- 
quent. Davis v. Montgomery, 822. 


PHYSICIANS AND SURGEONS. 
§ 15g. Damages. 

In this action to recover of a physician for alleged negligence in diagnosis 
and treatment of plaintiff’s shoulder, which had been injured by a run-away 
mule, the charge of the court is held for error in inadvertently failing to 
confine the quantum of damages to the suffering and injury resulting from 
defendant’s alleged negligence in diagnosis and treatment, and in embracing 
in the quanti of damages recoverable the suffering and injury caused by the 
injury inflicted by the run-away mule, plaintiff being entitled to recover, if 
at all, only for those injuries which proximately and naturally resulted from 
the wrong complained of. Payne v. Stanton, 48. 


I. The Complaint 22, Amendment During Trial 
2. Joinder of Clauses VI, Issues, Proof and Variance 
II, The Answer 25. Question and Issues Raised by Plead- 
10. Counterclaims and Set-Offs ings 
IV. Demurrer VII. Motions Relating to Pleadings 
15. For Failure of Complaint to State 27. Motions for Bill of Particulars or 
Cause of Action that Allegations be Made more Defi- 
16. For Misjoinder of Parties and Causes nite 
18. Defects Appearing on Face of Plead- 29. Motions to Strike Out (Review of 
ing and ‘‘Speaking Demurrers” judgments on, see Appeal and Error 
20. Office and Effect of Demurrer s 40b) 


V. Amendment of Pleadings 


§ 2. Joinder of Causes. 

After defanit, mortgagee may join suit for foreclosure with action to recover 
for tortious injury to land. Bank v. Jones, 317. 

Complaint may join causes of action arising out of same transaction or 
series of transactions forming one course of dealing. Barkley v. Realty Co., 
540: Leach v. Page, 622. 

Actions against joint judgment debtors to set aside their respective deeds 
as fraudulent as to creditor, held properly joined. Barkicy v. Realty Co., 540. 
§ 10. Counterclaims and Set-Offs. 

In this action to foreclose a deed of trust a receiver was appointed to hold 
the rents and profits from the property pending the sale in accordance with 
plaintiff's prayer. Defendant set up a cross action in his answer alleging that 
the appointment of the receiver was illegal and void, and resulted in damage 
to defendant in injuring him in his character, reputation, and financial stand- 
ing. Held: The cross action was in tort for abuse of process and could not be 
set up in plaintiff’s action to foreclose, and judgment sustaining plaintiff’s 
demurrer to the cross action is without error. Js. Co. v. Sriathers, 873. 

§$ 15. For Failure of Complaint to State Cause of Action. 

Upon Gemurrer the complaint must be liberally construed with a view to 
substantial justice between the parties, C. S., 5385, and the demurrer should 
be overruled unless the complaint is wholly insufficient to state a cause of 
action, taking its allegations to be true and adopting every intendment in 
behalf of the pleader. Conncil v. Bank, 262. 
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A demurrer on the ground that the complaint fails to state a cause of 
action will not be sustained unless the complaint is wholly insufficient. Pen- 
nett v. R. R., 474. 


§ 16. For Misjoinder of Parties and Causes. 

If the causes of action united in the same complaint are not entirely distinct 
and unconnected, if they arise out of one and the same transaction, or a 
series of transactions forming one course of dealing, and all tending to one 
end, if one connected story can be told of the whole, the complaint is not 
multifarious, C. 8., 507, and a demurrer thereto on the ground of misjoinder 
of causes should be overruled, C. 8., 511 (5). Barkley v. Realty Co., 540. 

The widow and heirs instituted this action against the administrator and 
trustee of the estate and the corporate Surety on his bond and the receivers 
of the corporate surety, alleging that the administrator had invested funds 
of the estate in a family partnership of which he was a member; against the 
members of the partnership. including another family partnership as a mem- 
ber of the larger firm, and the personal representatives of deceased partners, 
upon written agreement of the partnership to be responsible for the funds; 
against the receivers of a bank alleging that the family partnerships were 
subsidiaries of the bank and that the receiver had assets of the partnerships 
which in equity belonged to plaintiffs: that demand for repayment of the 
funds had been made on each of defendants, and demand refused. Held: 
The complaint relates a connected series of events and relationships, growing 
out of the same transaction or connected with the same subject of action, and 
a demurrer for misjoinder of parties and causes should have been overruled. 
Leach v. Page, 622. 


§ 18. Defects Appearing on Face of Pleadings and Speaking Demurrers. 

Where the allegations of the complaint are sufficient to state a cause of 
action in favor of plaintiffs, the defense that another party had a prior right 
to maintain the action, or that there were others of the class having an equal 
right to sue who were not made parties, may not be taken advantage of by 
demurrer when the allegations of the complaint do not show such prior or co- 
ordinate right in other parties, Such demurrer being bad as a “speaking 
demurrer,” and in such instance the defense being available only by positive 
allegations in the answer disclosing such right of action in parties other than 
plaintiffs. Morrow v. Cline, 254. 

Where, in an action attacking the validity of a foreclosure sale. defendants 
file answer aileging that the substitute trustee: who conducted the sale was 
duly appointed by the clerk upon petition in a special proceeding in which 
plaintiff trustor was served with summons, plaintiff’s demurrer to the answer 
on the ground that the alleged appointment of the substitute trustee was void 
for that the personal representative of the deceased original trustee was not 
served with summons, N. C. Code, 2578, 25838, is bad as a “speaking demurrer,” 
Nall v. McConnell, 259. 

Demurrer for that plaintiff was not real party in interest feild bad as 
“sneaking demurrer.” Nall v. McConnell, 259; Leach v. Page, 622. 

Positive defenses may not be taken advantage of by demurrer. Leach v. 
Page, 622. 

§ 20. Office and Effect of Demurrer. 

A demurrer admits facts properly alleged aside from deductions of the 
pleader. and requires that the pleading should be liberally construed. Hood 
v. Realty Co., 582. 

Upon examination of a pleading to determine its sufficiency as against a 
demurrer. its allegations will be liberally construed with a view to substantial 
justice, C. S., 585, and every reasonable intendment and presumption will be 
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given the pleader, and the demurrer overruled wnless the pleading is wholly 
insufficient. Council v. Bank, 262: Leach v. Page, 622; Anthony v. Knight, 
637. 

Indefiniteness and uncertainty in a complaint, which sufficiently states a 
cause of action, may not be taken advantage of by demurrer, the remedy being 
by motion to make the pleading more definite by amendment. C. S.. 537. 
Leach v. Page, 622. 

A demurrer to the complaint, C. S., 511, challenges the sufficiency of the 
pleading, while a demurrer to the evidence, C. S., 567, challenges the suffi- 
ciency of the evidence, and the two are distinct in purpose and effect. Smith 
v. Sink, 725. 

§ 22. Amendment During Trial. 

Where plaintiff moves to amend his complaint almost a year after the filing 
of the complaint, and after defendant had moved for judgment on the plead- 
ing. an order of the trial court denying the motion to amend is without error. 
Bank v. Hardy, 459. 

Proress may be amended to justify the original service or to validate pre- 
vious acticn taken only when rights of third persons have not intervened. 
Rushing v. Ashcraft, 627. 

§ 25. Questions and Issues Raised by Pleadings. (Introduction of plead- 
ings in evidence see Evidence § 42f.) 

Plaintiff need not introduce proof of allegations which are admitted to be 
true in answer. 


§ 27. Motions for Bill of Particulars or That Allegations Be Made More 
Definite. 

Indefiniteness and uncertainty in a complaint. which sufficiently states a 
cause of action, may not be taken advantage of by demurrer, the remedy being 
by motion to make the pleading more definite by amendment. C. S., 537. 
Leach v. Page, 622. 

§ 29. Motions to Strike Out. 

Ordinarily, irrelevant or redundant matter inserted in a pleading may be 
stricken out on motion of any party aggrieved thereby, but the question is 
largely in the sound discretion of the trial court. N. C. Code, 587. Ins. Co. 
v. Snuathers, 3738. 

Plaintiff cestui que trust instituted this action to foreclose two deeds of 
trust on two separate tracts of land executed by defendants. Defendants filed 
separate answers. Plaintiff moved to strike out the allegations of the answers 
that the second deed of trust on the home place was executed because of 
threats of plaintiff to foreclose the first deed of trust on the male defendant’s 
business property, that at the time the male defendant was sick and disabled, 
and that defendants would not have executed the second deed of trust except 
for the threats, coercion, and duress of plaintiff, and the allegations in the 
male defendant’s answer that since the institution of the action the male 
defendant had reccived an offer for the business property greatly in excess of 
any sums of money due plaintiff upon a proper accounting. Held: The motion 
to strike out was properly granted. Jbid, 


PRINCIPAL AND AGENT, 


§ 7. Evidence and Proof of Agency. 

Testimony of declarations of an alleged agent are incompetent to prove 
either the fact of agency or the nature and extent of the authority, but the 
direct testimony of the alleged agent is competent on either question. Parrish 
uv. Mfg. Co., T. 
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Plaintiff testified that the individual defendant, an assistant superintendent, 
stated she had. talked with the manager of the corporate defendant over the 
phone and had been authorized to search plaintiff and others for wages paid 
two employees which had been lost. The individual defendant testified that 
she had not been authorized to search plaintiff. Held: The testimony of the 
declarations of the individual defendant was incompetent as hearsay, while 
her direct testimony as to the nature and extent of her anthority was compe- 
tent, and the competent evidence establishes that the corporate defendant did 
not authorize or ratify the individual defendant’s act of searching plaintiff. 
Ibid. 


§ 10. Wrongful Acts of Agent. 

A master or principal is liable for torts committed by his servant or agent 
in the scope of his employment and in furtherance of the superior’s business. 
or which are authorized or ratified by the superior, but the master or principal 
is not liable to third persons for wrongful acts of the servant or agent com- 
mitted outside the legitimate scope of the employment and without specific 
authority from or ratification by the superior. Parrish v. Mfg. Co., 7. 

The evidence disclosed that the wages of two employees which had been paid 
them by the corporate defendant had been lost and that all employees in the 
room had been searched in an effort to recover the money, and plaintiff con- 
tended that she did not voluntarily submit to the search but was forced to 
submit thereto by the assistant superintendent of the corporate defendant. 
Held: The money did not belong to the corporate defendant. but to the two 
employees who had lost if. and the search of plaintiff was outside the scope 
of the assistant superintendent’s authority, the recovery of the money not 
being in furtherance of the corporate defendant’s interest, or within the scope 
of the assistant superintendent’s authority. Jbdid. 


PROCESS. 
§ 1. Form and Requisites. 

Summons in this proceeding for appointment of substitute trustee held to 
give trustor sufficient notice. Nall +. MeConnell, 258. 

§ 5. Service by Publication. 

Persons in well defined class may be served by publication in action in rem 
without being named in summons. Castervens v. Stanly County, 642. 

Service by publication is complete the day the last notice is published. Jbid. 
8 7c. Service on Foreign Insurance Companies by Service on Insurance 

Commissioner. 

Where a statute provides that all insurance companies, as a condition prece- 
dent to doing business in the State. should constitute the insurance commis- 
sioner of that state agent for the service of process, an insurance company 
cannot maintain that service under the statute was yoid by showing its own 
violation of the statute in failing to so constitute the insurance Commissioner 
its process agent. Dansby v. Ins. Co.. 120. 

§ 7d. Service on Corporations in Receivership. 

The court found, upon daefendant corporation’s motion to dismiss for want 
of service, that the corporation was in receivership at the time the action was 
instituted, that personal service was had on the agent of the receivers, but 
that the agent had at no time been an agent of the corporation since its 
receivership. although he had been an agent of the corporation prior thereto. 
Held: The facts found support the judgment dismissing the action as to the 
corporation on the ground that no service had been had upon it. Harper e. 
R. R., 398, 
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§ 2. Rights of Way and Crossings. 

A road in use from two houses to the highway prior to the construction of 
railroad tracks by defendant across the road, and thereafter used by the 
public and others desiring to go to the houses, is a crossing which the railroad 
is under duty to keep in a reasonably safe condition. C. 8, 3449. Cashatt 
vt. Brown, 367. 

§ 9. Accidents at Crossings. 

Evidence licid insufficient to disclose contributory negligence as a matter of 
law on part of ten-year-old boy struck by train while attempting to walk 
across grade crossing. Boykin v. R. R., 118. 

Evidence tending to show that plaintiff’s intestate drove his car upon a 
crossing. that ballast was not kept between the rails. but that the crossties 
or spikes holding the rails were visible, so that when the car was driven over 
the rail the wheels dropped several inches. causing the car to stop. and that 
defendant’s rapidly approaching train, which gave no signal or warning for 
the crossing. struck the car and killed plaintiff’s intestate, is held sufficient to 
be submitted to the jury on the issues of negligence and proximate cause, and 
the question of whether defendant was guilty of contributory negligence in 
driving upon the crossing, and whether such contributory negligence was a 
proximate cause of the injury is for the jury under the evidence. Cashatt 
v. Brown, 368. 

Evidence held competent on question of whether crossing was so dangerous 
that railroad should have maintained safety devices. TTarper vy R. R., 3898. 

The evidence tended to show that a ratlroad company’s motor train ap- 
proached a much used crossing in an incorporated town at an excessive speed 
without giving any warning signal, that the driver of a truck approaching the 
crossing at twenty miles per hour. with his vision of the crossing partially 
obstructed, did not see the motor train until within about ten feet of the 
track. at which time the whistle blew. that the driver put on brakes but was 
unable to stop the truck before it ran into the side of the front part of the 
train. with evidence that no watchman or warning devices were maintained at 
the crossing, and that the horn or whistle on the motor train was similar to 
that on large trucks or automobiles and unlike the whistle on a steam loco- 
motive. is held suffictent to be submitted to the jury. in an action against the 
receivers of the railroad company by the administrator of a passenger on the 
truck who was killed in the collision. on the issue of whether the receivers’ 
agents were guilty of negligence which was a concurring proximate cause of 
the accident. the negligence of the driver of the truek not being imputed to 
plaintiff's intestate. Ibid. 


§ 10. Injuries to Persons on or Near Track. 

The evidence tended to show that plaintiff’s intestate. a man of sixty years, 
in good health physically and mentally. sat down upon a crosstie on the ecorpo- 
rate defendant’s tracks, where the tracks were straight and unobstructed for 
at least 3,000 feet, that he was warned by several passers-by of his dangerous 
position, that he responded to the warnings. but continued to sit on the crosstie 
with his elbows on his knees and his head between his hands, that defend- 
ant’s train, pulled by two engines, approached at a speed of 4¢ to 50 miles an 
hour in violation of an ordinance of the town in which the wecident occurred 
limiting the speed of trains to six miles per hour. that the whistles of the 
engines were blown repeatedly in warning, and that when the train was about 
160 feet from intestate and the engineers realized he was not going to heed 
their warning, they put on brakes and exerted themselves to the utmost of 
their ability to stop the train and avoid hitting intestate, but were unable to 
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do so. Held: The evidence was insufficient to support the submission of an 
issue of last clear chance, since the evidence shows contributory negligence of 
intestate continuing up to the moment of impact, and does not show that intes- 
tate was in a helpless or even an apparently helpless condition on the track, 
and that therefore the engineers had a right to assume up to the last moment 
that he would get off the track and avoid injury, and that when they realized 
he would not, it was too late to avoid the accident. although they exerted 
themselves to do so. Lemings v. R. R., 499. 


§ 11. Accidents at Underpasses, 

The evidence tended to show that the driver of a car in attempting to nego- 
tiate a sharp curve, properly marked with danger signals, on the highway 
leading to an overpass constructed by defendant railroad company over its 
tracks, failed to make the curve and “sideswiped” the guard railing of the 
overpass for a distance of ten feet, and that a loose end of a broken railing 
entered the side rear curtain of the car and struck and killed plaintiff’s intes- 
tate, who was a passenger in the car. Held: Even conceding that the railroad 
company was under duty to keep the overpass in repair, its negligence in fail- 
ing to do so was passive, and the negligence of defendant driver was the real, 
efficient cause of intestate’s death, and defendant railroad company’s motion 
to nonsuit was properly granted. Smith v. Sink, 725. 


RECEIVERSHIP. 


§ 1. Nature and Grounds of the Remedy. 

Receivership is a harsh remedy and will be granted only when there is no 
other safe and expedient remedy. Scoggins v. Gooch, 677. 

Plaintiff instituted this action on a note in the court of a justice of the 
peace against husband and wife. He obtained judgment against the husband, 
from which no appeal was taken, and plaintiff appealed from a judgment of 
nonsuit in favor of the wife. On appeal. plaintiff’s petition for a receiver 
for the business operated by the husband and wife was granted. Held; The 
only issue on appeal was whether the wife was indebted to plaintiff, and it 
was error to appoint a receiver for the business on the action on a simple 
unsecured debt where no right to or lien on property of defendants was 
asserted, N. C. Code, 860, plaintiff’s remedy being by execution on the judg- 
ment against the husband and against the wife if he should obtain judgment 
against her on the appeal. Jbid., 


§ 18. Actions. (Service of process see Process. ) 

Contention that action could not be maintained against defendant corpora- 
tion in receivership held untenable when the record discloses that the receiver- 
ship was dissolved and the corporation made a party defendant before the 
trial in the Superior Court. Yucker v. Arrowood, 118, 

Allegations that defendant receivers held assets belonging to another de- 
fendant, and that such assets in equity were held for plaintiffs’ benefit and 
should be subjected to plaintiffs’ claim against such other defendant, is held 
to state a cause of action against the receivers. Leach v. Page, 622. 


RECEIVING STOLEN GOODS. 


§ 2. Knowledge and Felonious Intent. 

Knowledge that the goods were stolen at the time of receiving them is an 
essential element of the offense of receiving stolen goods, and although guilty 
knowledge may be inferred from incriminating circumstances, a charge that 
such knowledge might be actual or implied, without specifying that it would 
have to exist at the time of the receiving, is erroneous, S. v. Spaulding, 68. 
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REFERENCE. 
§ 8. Pleas in Bar. 

A compulsory reference may not be ordered prior to the determination of 
defendant’s plea in bar when such plea, if determined in defendant’s favor, 
entirely destroys plaintiff’s right of action, and renders an accounting useless. 
Preister v. Trust Co., 51. 

Plaintiff alleged that he purchased, at the sale of a bankrupt’s estate, cer- 
tain stocks and bonds which had been given as collateral security for a note 
by the bankrupt, that subsequent credits had paid the note in full. and that 
defendant bank had sold certain of the security without notice and purchased 
same at its own sale. and refused to surrender the securities to plaintiff. 
Defendant bank filed answer alleging that plaintiff was not the owner of the 
securities, but that defendant bank purchased the securities at the sale con- 
ducted by the payee of the note upon default after due advertisement. Held: 
The answer raised issues which are determinative of the entire controversy, 
and an order for compulsory reference prior to the determination of the 
question of title to the securities is erroneous. Jbid. 


§ 4a. Effect of Consent Reference. 

This cause involving plaintiff’s claim for goods sold on consignment and 
defendant’s alleged conversion of the proceeds was referred to a referee by 
consent. Upon the filing of the report by the referee, Judgment was entered 
for plaintiff for a stipulated sum in accord with the report, and the cause was 
expressly retained for jury trial upon the issue of frand raised by the plead- 
ings. No exception was entered to this judgment and no appeal taken. At 
a subsequent term, plaintiff’s motion for a jury trial was refused on the 
ground that the consent reference waived the right to have any of the matters 
tried by jury. Held: The judge of the Superior Court at the later term was 
without authority to disregard the express provision of the judgment entered 
at the prior term that the cause be retained for jury trial on the issue of 
fraud, there being no exception to the judgment or appeal therefrom, and the 
judgment being res judicata as to the matters therein determined. Fertilizer 
Ca. v. Hardee, 56. 

By consenting to a reference the parties waive the right to have issues of 
fact determined by a jury, C. S.. 572. and the tender of issues on exceptions 
in a consent reference may be treated as surplusage. Anderson vo, MceRac, 197. 


§ 8. Exceptions and Preservation and Waiver of Grounds of Review. 

In the absence of exceptions to the faetual findings of the referee, his 
findings are conclusive, and the case must be determined upon the facts found 
by him. Anderson v. McRae, 197. 

Where the parties agree that the findings of fact of the referee and his 
conclusions in regard to advancements found due by the various heirs at 
law should be conclusive and that exceptions might be filed only to his con- 
clusions of law, an heir is estopped to contend that the advancements charged 
against her by the referee were not correct. Wolfe v. Galloway, 361. 


§ 9. Duties and Powers of Court in General. 

It is error for the court to refuse to pass upon exceptions to the report in 
a consent reference. or to approve the findings excepted to simply because 
they are supported by the evidence, the findings of the referee not being 
binding on the court even if supported by evidence. but it being the duty of 
the court to review the evidence and judicially determine the facts as estab- 
lished by the preponderance of the evidence, C. 8., 578, and in passing upon the 
exceptions, he may affirm, amend, modify, set aside. make additional findings, 
and confirm, in whole or in part, or disaffirm the report of the referee. 
Andcrson v. MeRac, 197. 
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By consenting to a reference the parties waive the right to have issues of 
fact determined by a jury, C. 8., 572. and the tender of issues on exceptions 
in a consent reference may be treated as surplusage. IJbdid. 

Upon appeal from the referee in a coisent reference, the court amended the 
report of the referee by making additional findings of fact, confirming the 
findings of the referee not inconsistent with the court’s findings and by strik- 
ing out a portion of the referee’s conclusions of law and substituting other 
conclusions of law therefor. Appellant excepted to the judgment approving 
the referee’s judgment. and to the court’s failure fo sustain appellant’s excep- 
tions, and to the court’s additional findings and to the striking out of part 
of the referee’s conelusions of law, and in refusing the motion to remand to 
the referee. Held: Under the court’s power to affirm, disaffirm, or modify 
the referee’s report, the court had the authority to make the modifications 
complained of. and the court’s additional findings of fact being supported by 
evidence, the judgment in accord with the findings is affirmed. Mineral Co. 
a. Young, 387. 


REMOVAL OF CAUSES. 


§$ 4a. Determination of Whether Controversy Is Separable. 

Whether a controversy is separable is to be determined by the complaint. 
Clevenger v. Grover, 240. 

A complaint alleging that plaintiff purchaser gave the seller a title retain- 
ing contract, to which the certificate of title was attached. for balance due on 
the purchase price of the truck. that the contraet was sold and assigned to a 
nonresident. who failed and refused to surrender the certificate of title upon 
the completion of the payment of the purchase price, is held to show a 
separable controversy, and the nonresident’s petition to remove was properly 
granted. Burleson v. Snipes, 396. 


§ 4b. Determination of Whether Joinder of Resident Defendant is Fraud- 
ulent. 

Whether resident defendants are joined fraudulently to prevent removal 
ix to be determined by the petition, which must allege facts leading to that 
conchision apart from the pleader’s deduction. Clevenger v. Grover, 240. 

Held: Petition failed to show that resident employee was joined fraudu- 
lently to prevent removal. Ibid. 


§ 8. Removal of Criminal Actions on Ground of Invasion of Federal 
Constitutional Rights of Prisoner, 

The defendant filed a petition for removal from the State Superior Court 
to the United States Court for the district to be certified as to the place of 
trial Act of Congress. 3 March, 1863. Title 28 secs. 74 and 75. The court 
denied the petition for that the petition did not allege any denial of any rights 
by reason of State law. Held: The denial of the petition was without error, 
defendant’s remedy for alleged denial of equal protection of the laws on 
account of prejudice or in the exclusion of colored persons from the grand 
jury, being in the State Court and ultimately by writ of error to the Supreme 
Court of the United States. S. r. Walls, 487. 


SALES. 


§ 19. Actions for Purchase Price. 

Where the uncontradicted evidence shows that goods described in the com- 
plaint were delivered to defendant purchaser in accordance with the contract, 
and that the purchase price was due in the amount claimed, a directed verdict 
for plaintiff seller on the issue is proper. Stevens Co. v. Moonceyham, 291. 
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§ 25. Actions or Counterclaims for Breach of Warranty, 

A directed verdict against the purchaser on his counterclaim for alleged 
defect in the goods sold and delivered is proper when there is no evidence in 
the record tending to support the counterclaim. Stevens Co. v. Mooneyham, 
291. 


SCHOOLS. 


(Taxation for schools see Taxation; assumption of school dept by county see 
Counties. ) 


§ 15. Deeds and Conveyances of School Property. 

A chartered school district acquired the property in question by foreclosure 
of a loan made from its sinking fund, the property thus acquired being in no 
way connected with the operation of its schools. The trustees of the district 
instructed the property committee of the district to investigate the legality of 
a private sale, to consider any offers for the property in excess of a stipu- 
lated sum, and delegated “power to act” in the matter. The chairman of the 
property committee thereafter entered into a contract for the sale of the 
property for the stipulated price. Plaintiff taxpayer of the district instituted 
this suit to restrain conveyance to the purchaser in the contract. Held: The 
trustees of the district were without power to delegate authority to sell the 
school property, and the district was not bound by the contract entered into by 
the chairman of the property committee, and decree restraining the execution 
of the contract was proper. Whether the property could be sold by private 
sale, quere. Bowles v. Graded Schools, 36. 


STATUTES. 


§ 2. Constitutional Prohibition Against Passage of Special Acts. 

A municipal corporation was given jurisdiction by its charter over streets, 
and the act provided machinery for laying out, opening, altering, and main- 
taining its publie streets. (Ch. 348, Private Acts of 1907.) Thereafter, a 
private act was passed enlarging the town’s jurisdiction so as to include 
therein sidewalks and alleys, but prescribed no method for condemnation of 
lands for alleys. (Ch. 216, Private Laws of 1925.) Held: The later act 
merely enlarged the jurisdiction of the town to include sidewalks and alleys 
under the machinery set out in the prior act, and the later act is not a special 
statute relating to roads inhibited by Art. II, see. 29, of the State Constitu- 
tion, the act not relating to the laying out, opening. altering, or discontinuance 
of any particniar and designated highway, street, or alley. Deese v. Lumber- 
ton, 31. 

§ 6. Construction in Regard to Constitutionality. 

An act of the General Assembly will not be declared unconstitutional unless 
plainly and clearly so. 8S. v. Warren, 75; Hood, Comr., v. Realty Co., 582. 

§ 10. Repeals by Implication and Construction. 

Repeals by implication are not favored, and two acts relating to the same 
subject matter must be irreconcilable in order for the later to repeal the 
former. Kelly v. Hunsucker, 158. 
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TAXATION. 


(Power of municipality to levy privilege tax see Municipal Corporations § 42; 
assumption of schoo] district debt by county see Counties § 10.) 


I. Constitutional Requirements and Ke- 23. Real Property Exemptions 
strictions VIIE. Actions to Determine Validity of 
1. Uniform Rule and Discrimination Levy of Taxes or Issuance of Bonds 
8. Limitation of Tax Rate and Debt, 37. Actions by Taxing Unit to Establish 
and Provisions for Levy of Taxes Validity of Proposed Bond Issue 
for Payment of Bonds 88. Remedies of Taxpayer 
4. Neeessity of Vote a. Enjoining Issuance of Bonds 


1V. Property Exempt from Taxation 


§ 1. Uniform Rule and Discrimination. 

While the General Assembly may authorize municipalities to tax trades and 
professions. it may not impose, in addition to the State-wide license tax. a 
special tax upon those following a particular trade or profession in certain 
designated counties while not requiring such tax of others following the same 
trade or profession in other counties of the State. S&S. v7. Warren, 75. 


8 3. Limitation on Tax Rate and Debt and Provisions for Levy of Taxes 
for Payment of Bonds. 

An exemption of real property from taxation under the provisions of the 
constitutional amendment of Art. V. sec. 5, would not affect the validity of 
bonds already issued by a municipality. Nash v. Comrs. of St. Pauls, 301. 

§ 4. Necessity of Vote. 

N. (. Code, 1834 (8), giving special authority to counties to issue bonds and 
notes for the special purposes therein named, including the erection and pur- 
chase of schoolhouses, as administrative agencies of the State, does not grant 
special authority to issue bonds or notes for the erection and maintenance of 
teacherages in connection with consolidated rural schools, and where a pro- 
posed bond issue for this purpose has not been approved by the majority of 
the qualified voters of the county, an order restraining the issuance of the 
bonds is proper. Denny v. Mecklenburg County, aos, 

Judgment that city may not use funds derived from taxes for airport 
improvements without vote is upheld. Gosicick vt. Durham, 687. 

§ 23. Real Property Exemptions, 

The constitutional amendment to Art. V. see. 5, is not self-executing. but 
merely gives the General Assembly permissive power to grant the exemption 
from taxation to the extent therein mentioned, which power the General 
Assembly may exercise in whole or in part. or net at all. as it may in its 
wisdom determine. Nash v. Comrs. of St. Pauls, 301. 

§ 87. Actions by Taxing Units to Establish Validity of Proposed Bond 
Issue. 

Ch. 186, Public Laws of 1931. secs. 4 to & inclusive, as amended (N. C. Code, 
2492 [55 to 59}), providing that a taxing unit of the State may institute 
action against its residents and taxpayers to have the validity of a proposed 
bond issue and proposed taxes for payment of the indebtedness determined 
by judgment of the court, provides for an action in the nature of an adver- 
sary proceeding in rem, and contemplates that the court should determine 
whether the proposed bond issue is valid or not in accordance with the issues 
of fact and law which may be raised by the pleadings, and the act is not 
unconstitutional as attempting to impose upon the courts the nonjudicial 
function of determining moot or hypothetical questions. N. C. Constitution, 
Art. I, sec. 8; Art. IV. sec. 12. Castevens v. Stanly County, 642. 

In this suit by a taxing unit to have a proposed bond issne declared valid, 
N. C. Code, 2492 (55 to 59), summons was served by publication for three 
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successive weeks as required by the act. and defendants were required by said 
publication to file answer within twenty-one days from the date of the last 
publication. Held: “Full publication” was complete as required by the act on 
the day the last notice was published. and the contention that publication was 
not complete until a week from the publication of the last notice and that 
defendants should have been given twenty days from that date to file answer 
is untenable, publication once a week for three successive weeks being all that 
is required by the statute. Jbid. 

A judgment in a suit by a taxing unit declaring that bonds whieh the unit 
preposed to issue were for the purpose of refunding bonds of the unit which 
had been issued by it as an administrative agency of the State for the pur- 
pose of maintaining the constitutional school term, and that other bonds which 
the unit proposed to issue were for refunding bonds which had been issued by 
it for necessary expenses, and that therefore taxation to pay prineipal and 
interest on the bonds would not be subject to the constitutional limitation on 
the tax rate, is held conclusive on a taxpayer in his subsequent suit challeng- 
ing the validity of the bonds on the very issues determined by the prior judg- 
ment. Jbid. 

§ 38a. Enjoining Issuance of Bonds. 

A home owner in a municipality is not entitled to restrain the issuance of 
refunding bonds by it on the ground that the refunding bonds would be subject 
to any exemption from taxation that might be allowed the General Assembly 
under the amendment to Art. V, sec. 4, sinee he would be benefited vather than 
injured by any exemption which may be allowed, and since the validity of the 
proposed bonds would not be affeeted by such exemption. Nash vv. Comrs, of 
St, Pauls, 301. 


TENANTS IN COMMON. 
(Adverse possession against cotenants see Adverse Possession § 4a.) 


§ 6. After Acquired Title. 

One tenant in common, under obligation to discharge an encumbrance on 
the land, may not procure a foreclosure sale thereunder and acquire, directly 
or indirectly, the title to the entire interest to the exelusion of his cotenant. 
Nutton v. Sutton, 472. 


TORTS. 
(Particular torts see Particular Titles of Torts.) 


§ 5. Liabilities of Tort-Feasors to Person Injured. 

Plaintiffs held a lien on a truek damaged by the negligence of the driver of 
a truck belonging to a third person who carried indemnity insurance on his 
truek. Although insurer had notice of plaintiffs’ lien and the owner of the 
negligently damaged truek had agreed that check be made payable to him and 
plaintiffs jointly, insurer paid the owner of the truck, who failed to pay plain- 
tiffs’ lien from the proceeds. Held: Tnsurer was not a tort-fenasor, nor obli- 
gated by ifs contract with the owner of the truck negligently causing the 
damage to pay lienholders on the truck negligently damaged, and plaintiffs are 
not entitled to enforce payment against insurer either in cortract or in tort 
in the absence of fraud or collusion. Mereer v. Casualty Co, 288. 

§ 6. Right to Contribution Among Tort-Feasors. 

A person injured in a collision between two cars obtained judgment against 
the drivers of the cars as joint tort-feasors, Thereafter, the injured person 
sued the driver of one of the cars and the insurer in a liability poliey on the 
car driven by him, and the insurer paid the total amount of the judgment, 
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and had one-half the judgment assigned to a trustee for its benefit, and 
instituted this action against the insurer in a policy of liability insurance on 
the other ear, contending that it was entitled to contribution under the pro- 
visions of C. S., 618. Held: The statute providing for contribution among 
joint tort-feasors does not apply to insurers of joint tort-feasors, and the 
demurrer of defendant insurer was properly granted on the allegations in 
plaintiff’s insurer’s action to force contribution. Casvalty Co. v. Guaranty 
Co.. 18. 


TRIAL. 
III. Reception of Evidence structions 
16. Withdrawal of Evidence “7. Directed Verdict in Favor of Party 
IV. Provinee of Court and Jury Having Burden of Proof 
19. In Regard to Evidence VII, Instructions 
20. Issues of Law and Fact 29. Form, Reyuisites, and Sufficiency of 
¥. Nonsuit Instructions 
21. Time and Necessity of Making Mo- b. Statement of Evidence and Ex- 
tion and Renewal Thereof planation of Law Arising There- 
22. Office and Effect of Motion on 
a. Purpose and Effect of Motion e. Charge on Burden of Proof 
b. Consideration of Evidence upon 82. Requests for Instructions 
Motion 33. Statement of Contentions and Ob- 
23. Contradiction and Discrepancies in jections Thereto 
Evidence 36. Construction of Instructions 
24. Sufficiency of Evidence VIIE. Issues 
VIL. Directed Verdict and Peremptory In- 39. Tender of Issues 


§ 16. Withdrawal of Evidence. 

In this action for alimony without divoree, C. S.. 1667, plaintiff’s counsel 
inadvertently examined plaintiff wife in regard to defendant hushband’s alleged 
adultery. Counsel. admitting the incompeteney of the testimony under the 
provisions of C. 8., 1801, asked that the testimony be stricken out, which was 
done by the court. dfefld: The error in the admission of the evidence was 
thus cured. Hagedorn v. Hagedorn, 175. 

§ 19. Province of Court and Jury in Regard to Evidence. 

The competency, admissibility, and sufficiency of the evidences is a matter 
for the court, its credibility. probative foree. and weight is for the jury. 
Hancock v. Wilson, 429. 

§$ 20. Issues of Law and of Fact. 

Where the record does not show what admissions. if any, were made on the 
hearing, the decision of the court on a controverted issue raised by the plead- 
ings, without the introduction of evidence, in the absence of waiver of jury 
trial or agreement as to facts, will be held for error. JTorton v. Horton, 390. 
§ 21. Time and Necessity of Making Motion and Renewal Thereof. 

Where defendant moves for nonsuit after the close of plaintiff's evidence but 
fails to renew the motion after the introduction of his evidence. he waives his 
motion and is not entitled to have the action dismissed thereon, C. S.. 567. 
Rental Co, v. Justice, oA. 

§ 22a. Purpose and Effect of Motion to Nonsuit. 

A demurrer to the complaint, C. S., 511. challenges the sufficiency of the 
pleading. while a demurrer fo the evidence, C. S.. 567, challenges the suffi- 
ciency of the evidence, and the two are distinct in purpose and effect. Smith 
vt. Sink, 725, 

§ 22b. Consideration of Evidence on Motion to Nonsuit. (Review of 
judgments on motion to nonsuit see Appeal and Error § 42.) 

On «a motion to nonsuit. all the evidence is to be taken in the light most 
favorable to plaintiff. and he is entitled to every reasonable intendment 
thereon and every reasonnble inference therefrom. C. S.. 567. Hancock v. 


826 INDEX. 


TRIAL—Continued, 
Wilson. 129; Harper v. R. R., 3898; Debnam v. Whiteville, 618: Headen v. 
Transportation Co., 689: O71 Co. +. Iron Works, 668. 

Upon motion to nonsuit, the evidence is to be considered in the light most 
favorable to the contentions of plaintiff. C. S.. 567. Stovall vc. Ragland, 536. 

On motion to nonsuit, plaintiff is entitled to the benefit of every germane 
fact and inference of fact reasonably deductible from the evidence, and evi- 
dence supporting plaintiff’s claim will be taken as true although contradicted 
by defendants’ evidence. C. S., 567. Cole cv. R. R., 591; Diamond v. Service 
Stores, 682. 

§ 23. Contradictions and Discrepancies in Evidence. 

Where plaintiff’s evidence is sufficient to be submitted to the jury. the fact 
that plaintiff's evidence is contradicted by evidence introduced by defendants 
does not entitle defendants to nonsuit, it being for the jury to determine which 
evidence they will believe. Hancock v. Wilson, 129. 

Where portions of the testimony of a material witness are inconsistent or 
contradictory, and permit more than one inference to be drawn therefrom. it 
is a matter for the jury to decide which view of the evidence should be 
accepted. Tomoberlin «. Bechtel, 265. 

§ 24. Sufficiency of Evidence. 

A demurrer to the evidence goes to plaintiff’s entire right to recover, and 
miy not be sustained if, in any aspect or to any extent. a cause of action 
Within the pleadings is made out. C. 8.. 567. Jackson v. Thomas, 634. 


§ 27. Directed Verdict in Favor of Party Having Burden of Proof. 

A directed verdict may not be given in favor of plaintiff having the burden 
of proof on the issue unless there is no evidence from which the jury could 
find or which would justify an inference contrary to plaintiff’s contention, 
and evidence in this action js held insufficient to support a directed verdict 
in plaintiff's favor on the issue of defendant’s wrongful conversion of plain- 
tiffs property. Fertilizer Co. v. Hardee, 653. 

§ 29b. Statement of Evidence and Explanation of Law Arising Thereon. 

Under C. 8., 564, it is the duty of the court to charge in a plain and correct 
manner the evidence in the case and explain the law arising thereon, and he 
is required to give a correct charge on these substantive features without 
tender of prayers for instructions, but a party desiring a fuller explanation 
on some subordinate feature of the case or some particular phase of the testi- 
mony should aptly tender request therefor, and the charge in this case is held 
not to impinge the statute. School District v. Alamance County, 218, 

§ 29c. Charge on Burden of Proof. 

An erroneous instruction on the burden of proof entitles the prejudiced party 
to a new trial, the burden of proof being a substantial right. and a later 
portion of the charge correctly placing the burden of proof will not cure the 
error, since inconsistent instructions upon a material point cannot be held 
harmless. DeHart v. Jenkins, 315. 


§ 32. Requests for Instructions. 

A party desiring elaboration on a subordinate feature of the charge must 
aptly tender a proper prayer for instructions. Hancock v. Wilson, 129: Leaeh 
v. Farley, 207: School District v. Alamance County, 218. 

Where the charge of the court meets the requirements of C. S., 564. a party 
desiring a fuller charge must aptly tender request therefor. Headen +, 
Transportation Co., 689. 

§ 33. Statement of Contentions and Objections Thereto. 

Where the charge states that defendant makers contended that plaintiff 

acquired the nofe sued on after maturity, defendants should aptly object and 
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offer correction if they do not admit that plaintiff was a holder after maturity. 
Pickett v. Fulford, 160. 

A misstatement of the contentions of a party will not be held for error 
when the injured party fails to bring the matter to the attention of the trial 
court in apt time. Noland Ca. v. Jones, 462. 

Where the trial court states the contention of one of the parties on the evi- 
dence, it is error for the court to fail to state the contentions of the adverse 
party based on its evidence on the same aspect of the case. Messick v. 
Hickory, 5381. 

§ 36. Construction of Instructions. 

A charge will be read contextually as a whole, and exceptions thereto will 
not be sustained when the charge, so construed, is not prejudicial. AHancock v. 
Wilson, 129. 

An instruction will be considered contextually as a whole and interpreted 
in the light of all the evidence. Mewrborn xv. Rudisill Mine, Tne... 344. 


§ 39. Tender of Issues. 

An exception to the refusal to submif issues tendered cannot be sustained 
when the issues submitted are identical with the issues tendered except for 
the addition of an issue determinative of the rights of the parties upon the 
evidence and theory of trial. Pickett v. Fulford, 160. 


TRUSTS, 
§ 1. Creation and Validity. 

A devise of land to one person with direction that the rents therefrom be 
used for the benefit of another, creates an active trust in accordance with the 
express intention of the testator, even though the testator does not use the 
words “trust” or “trustee.” no particular language being necessary for the 
ereation of a trust if the intent to do so is evident. Stephens v. Clark, 84. 


§ 8b. Title and Rights of Respective Parties. 

Testator devised the lands in question to certain of his children with limi- 
tation over to certain other children if devisees died without surviving chil- 
dren, and by codicil provided that devisees should have the right to dispose 
of their respective shares by decd or will in fee. with limitation over in the 
event they should die without surviving children and without having disposed 
of the property. J/icid: The devise was for the benefit of the devisees, and 
the unrestricted power of disposition included the power to mortgage, and a 
deed of trust executed by one of the devisees is a valid encumbrance on his 
allotted share of the land. Ferrell v. Ins. Co,, 423. 

§ 9. Revocation of Trusts. 

Judgment that interests of the minor children were contingent and revoking 
the trust, C. S.. 996. from which no appeal was taken, Reld conclusive on 
trustee and beneficiaries, even if erroneous. Smathers v. Ins. Co., 845. 


USURY. 


§ 1. Statutory Provisions and Exceptions in General. 

C. S., 6291, providing that where an insurance company requires as a con- 
dition precedent to the lending of money that the borrower take out a policy 
of life insurance and assign it to insurer as security for the loan, the pre- 
miums paid on such policy shall not be considered as interest on the loan 
when such premiums do not exceed premiums charged on like policies issued 
to persons who do not obtain loans, is held not to exempt insurance companies 
from the provisions of C. 8., 2305, 2806, relating to usnry, the purport and 
effect of the statute being merely to allow insurance companies to require as 
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a condition precedent to the loan of money that the borrower take out a 
policy of insurance and assign same as security for the loan. and the statute 
does not authorize insurance companies to charge interest in excess of six per 
cent on loans made by them, C. S8., 2305, or exempt insurance companies from 
the penalties for usury when such companies charge an illegal rate of interest 
on loans, C. S., 2306. If C. 8.. 6291, did provide that insurance companies 
should be exempt from C. S., 2305, 2306, it would be void. N. C. Const., Art. I, 
sec. 7. Cowan v. Trust Co., 18. 

A ten-vear endowment policy comes within the provisions of C. S.. 6291, 
aHowing insurance companies to require a borrower to take out and assign 
a life insurance policy to the insurer as collateral security for a loan. when 
such endowment poliey provides that the face amount thereof shall be paid 
to the beneficinry if insured dies during the ten-vear period while the policy 
is in foree. Ibid. 


§ 2. Contracts and Transactions Usurious. 

An insurance company required a borrower to execute a deed of trust on 
realty and to take out an endowment life insurance policy and to assign same 
as collateral seeurity as a condition precedent to making the loan. The bor- 
rower paid the premiums for a number of years, and then caneeled the poliey, 
and had the cash surrender value credited to the loan. Held: The borrower 
may not recover the penalty for usury upon his contention that the amount 
the insttrance company reserved upon the cancellation of the policy as its 
profit therefrom, and interest on the premiums paid. were amounts received 
by the insurance company as interest in excess of the six per cent interest 
charged on the note, since (. 8S., 6291. expressly authorizes insurance com- 
panies to require a borrower to take out and assign a life insirance policy as 
a condition precedent to making a loan. Corman v. Trust Co., 18. 


VENUE. 
§ 1. Residence of Parties. 

This action to recover for aNeged negligent injuries inflicted upon a person 
subsequently adjudged insane was brought by the injured person’s guardian 
in the county of the guardian’s personal residence. Defendants made a 
motion. under (. S., 470 (1), to remove to the county in which the injured 
person and the defendants resided and in whieh the eause of ¢ection arose and 
in which the guardian for the injured person was appointed and quatified. 
Held: The guardian was entitled to maintain the action in the county of his 
personal residence. C. S.. 469, 446. 449. 450, 2169. and defendants’ motion to 
remove should have been denied. Lawson ve Langley, 526. 


§ 8. Actions Involving Realty. 

An action to recover damages to land caused by alleged wrongful obstrue- 
tion of a river causing ponding of water on plaintiff’s land, does not invelve 
title to or any Inferest in land. and is transitory for the purposes of venue. 
and defendant’s motion to remove to the county of its residence, where its 
land is situate upon which the obstruction was built. is properly refused. 
Cor v. Cotton Mills, 4738. 

§ 8d. Notice, Jurisdiction, and Hearings. 

The resident judge of a district, when not holding court in the eounty in 
his district in which the cause is pending, has no jurisdiction to hear an 
appeal from the clerk refusing defendant’s motion for change of venue on the 
ground of the residence of the parties, and where the record does not show 
that the judge was holding court in the county the cause will be remanded 
for determination by a judge holding court. Howard v. Coach Co., 329, 
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IX. Construction and Operation of Wills see hereunder s 43.) 
381. General Rules of Construction 39. Actions to Construe Wills 
33. Estates and Interests Created X. Rights and Liabilities of Devisees and 
c. Vested and Contingent Interests Legatees 
d. Estates in Trust 43. Void and Forfeited Legacies 
f. Devises with Power of Disposi- 44. Election 
tion 46. Title. Rights, and Conveyances by 
34. Designation or Devisees and Legatees Devisees 
and their Respective Shares (Legacy 48. Crops, Rents. and Interest 


void for failure of competent legatee 


§ 31. General Rules of Construction. 

Rule that devise shall be construed to be in fee held inapplicable to lan- 
guage creating active trust with provision vesting estate in others upon termi- 
nation of the trust. Stephens v. Clark, 84. 

8 33c. Vested and Contingent Interests. 

A devise of an estate to a class described as heirs or legal heirs. either 
immediately or after the termination of a particular estate, passes the prop- 
erty or the remainder to testatrix’ heirs as determined by the canons of 
descent as of the date of the death of testatrix. NStepheous ro Clark. SA. 

Testator left certain realty to his wife for life. ‘“‘the same to revert to and 
become the property of my heirs in equal proportion under the rules of de- 
seent at the death of my said wife.” Meld: The words “my heirs” have a 
definite legal significance. and the remainder vested in the heirs as of the time 
of the death of the testator, and upon the death of a son of the testator prior 
to the death of testator’s widow, the lands so devised to the son belong to his 
estate as against his children him surviving. Joves v. Franks, 281. 

Testator and his son each owned an undivided one-half interest in the lands 
in controversy. Testator devised his one-half interest to his wife for life. 
“and upon her death to revert to my son. . . . if he be alive. or to his 
heirs. if he be dead.” Held: The son took a remainder in the interest devised 
contingent upon his surviving testator’s widow. and upon his prior death, his 
children then living became the owners of the remainder. Redden v. Toms, 
312. 

§ 33d. Estates in Trust. 

A devise of land to one person with direction that the rents therefrom be 
used for the benefit of another. creates an active trust in accordanee with the 
express intention of the testator, even though the testator does not use the 
words “trust” or “trustee.” no particular language being necessary for the 
ereation of a trust if the intent to do so is evident. Stephens vt. Clark, S4. 

A bequest to “any organization which may be organized for the purpose of 
enforcing the prohibition laws” of the county may not be upheld as a trust so 
as to enable a corporation formed for the stipulated purpose after the death 
of the testator to take, since the bequest purports to vest sole ownership in 
the legatee without restriction. and constitutes an absolute gift rather than 
a trust. Dry Forces v. Wilkins, 560. 

§ 33f. Devises With Power of Disposition. 

Devise for benefit of devisees with full power of disposition held to empower 
devisees to mortgage the land. Ferrell iv. Ins, Co, 423. 

§ 34. Designation of Devisees and Legatees, and Their Respective Shares. 

Testatrix created an active trust and provided that. upon the termination of 
the trust upon the death of the beneficiary. all her property should go “to the 
legal heirs.” Held: In the absence of language clearly showing a contrary 
intent, the words “legal heirs” will be given their definite legal meaning. and 
take the property to testatrix’ heirs according to the canons of descent as of 
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the date of testatrix’ death, and testatrix’ brother living at the time of testa- 
trix’ death is entitled to an undivided interest in the estate with the children 
of testatrix’ sister, who predeceased testatrix. Stephens v. Clark, 84. 

Where a will devises property after the termination of an active trust to 
testatrix’ heirs or legal heirs. who are the legal heirs under the canons of 
descent is a question of law for the courts, after the jury has determined 
the identity of persons claiming relationship with testatrix. Jbid. 

§ 39. Actions to Construe Wills. 

Where a will devises property to testatrix’ heirs without expressions limit- 
ing or qualifying the phrase, the estate goes to the heirs as determined by the 
canons of descent, and the language being clear and unequivocal, parol evidence 
tending to show that testatrix intended to limit the term to include children 
of a deceased sister to the exclusion of testatrix’ brother her surviving, is 
properly excluded. Stephens v. Clark, 84. 

§ 48. Void and Forfeited Legacies. 

A will speaks at the time of the death of testator, and if at that time there 
is no organization or entity answering the description and capable of taking 
the bequest, the bequest is void. even though a corporation is thereafter 
formed conforming to the description. Dry Forces v. Wilkins, 560. 

§ 44. Election. 

The principle of election under a will requires that he who takes under the 
will must conform to all of its provisions. but the prima facie presumption is 
that the testator intended to dispose only of his own property. and in order 
for this presumption to be overcome and the principle of election to apply, the 
intention of testator to dispose of property not his own must be clear and 
unmistakable, Bank v. Misenheimer, 519. 

Evidence held to support finding that testator did not intend to dispose of 
property not his own and put beneficiary to election. Jhbid. 

§ 46. Title, Rights, and Conveyances by Devisees. 

The owner of a one-half interest in lands devised his interest to his wife 
for life with contingent limitation over to T., the owner of the other one-half 
interest, if he should survive testator’s wife. Testator’s widow and T. jointly 
executed a deed in fee to the lands. Held: The deed conveved the widow’s 
life estate and T.’s fee in one-half the land and his contingent remainder in the 
other half. and upon T.’s death neither his widow nor his estate has any 
interest in the land. Redden v. Toms, 312. 

Devisees of property take same subject to prior mortgage debt thereon, and 
judgment that if the debt were not arranged for by the interested parties, 
the executor should sell the land to satisfy the liens, and disburse the excess 
in accordance with the terms of the will, is proper. Bank v. Misenheimer, 519. 
§ 48. Crops, Rents, and Interest. 

While ordinarily rents collected by the executor from devised realty go to 
the devisee, an order directing application of rents to repairs, taxes, insurance, 
and mortgage indebtedness against the property, is not injurious to the 
devisees, and an exception to such order is without merit. Bark v. Misen- 
heimer, 519. 

WITNESSES. 


Cross References: Privileged communications see Evidence §§ 12, 14. 
§ 4. Age. 

The competency of a nine-year-old girl to testify is a matter resting in the 
sound discretion of the trial court. S. 7. Jackson; 202. 
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WORDS AND PHRASES CROSS REFERENCKH. 


Attractive Nuisance see Negligence § 4d. 

Chattels, Unfixed, rights of purchaser at foreclosure sale see Mortgages § 42. 

Counterclaims and Set-Offs see Pleadings § 10. 

Covenants, Restrictive, see Deeds § 16. 

Damnum Absque Injuria see Actions § 3. 

Deaf Mute, Arraignment of, see Criminal Law § 16. 

Discovery see Bill of Discovery. 

Grand Jury, exclusion of persons of Negro race from, as denial of due 
process see Constitutional Law § 38. 

Improvements see Betterments. 

Last Clear Chance see Negligence § 10. 

Licenses see Brokers and Factors § 1, Taxation § 1, Gaming § 1. 

Moot Actions see Actions § 2. 

Negroes, Exclusion from Grand Jury. see Constitutional Law § 33. 

Quo Warranto see Elections § 18a. 

Reckless Driving see Automobiles § 31. 

Rule in Shelley’s Case see Deeds § 138b. 

Slot Machines see Contracts §7d, Gaming. 

Statute of Frauds see Frauds, Statute of. 

Statute of Limitations see Limitation of Actions. 

Summons see Process. 

Workmen’s Compensation see Master and Servant. Title VII. 

Writ of Assistance see Assistance, Write of. 


CONSOLIDATED STATUTES AND MICHIE’S CODE CONSTRUED. 
(For convenience in annotating.) 


Sec. 98. Secured creditor must exhaust security and file claim only for 
balance due after credit of proceeds of sale. Rierson v. Hanson, 203. Hospital 
expenses reasonable necessary for care of deceased within year prior to death 
held preferred claim. Hospital Assn, v. Trust Co., 245. 

Sec. 101. Creditors filing claims more than twelve months after publication 
of notice may assert demand only against undistributed assets. Jn re Estate 
of Bost, 440. 

Sec. 108. Expenditure of over $100 for gravestone in accordance with stipu- 
lations in will without order of court held not to render executors personally 
liable, it appearing at time of expenditure that estate was amply solvent. 
In re Estate of Bost, 440. 

Src. 185. Administrator may be sued for wrongful investment and refusal 
to account for funds without demand for settlement of estate. Leach v. Page, 
622. 

Sec. 1389. Grandehild held answerable for advancements under facts of this 
ease. Wolfe v. Galloway, 361. 

Sec, 219 (d). Presumption arising from transfer of stock within 60 days 
prior to suspension relates to closing of bank for liquidation and not to emer- 
geney bank holiday. Hood, Conn. ve Clark, 698. 

Sec. 357. Ordinarily irrelevant matter will be stricken out on motion, but 
matter is largely in discretion of trial court. fis. Co. vt. Smathers, 373. 

Sec. 415. Judgment on nonsuit bars subsequent action upon substantially 
identical pleadings and evidence. Jungle vc. Cassady, 287. 

Sec. 480. Where heir, as tenant in common, takes possession under agree- 
ment with coheirs. his possession is not adverse. Stallings u. Neeter, 298. 


er 
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Sec. 487. Action on judgment by confession is not barred until ten years 
from rendition, Davis v. Cockman, 6380. 


Sec. 446. Requirement that action be maintained by real party in interest 
means interest in subject matter of litigation and not merely interest in the 
vetion. Rental Co. v. Justiee, da, 


Sec. 467. Summons in this proceeding for appointment of substitute trustee 
held to give trustor sufficient notice. Nall v. McConnell, 258. 

Secs. 469, 446. 449. 450. 2169. Guardian for incompetent may maintain 
action in county of his personal residence although cause arose in county of 
his appointment in which incompetent resided. Lawson v. Langley, 526. 

Sec. 492. Judgment by default final on service by publication may be set 
aside upon proper affidavit filed within prescribed time showing good cause 
and meritorious defense. Blankenship v. DeCasco, 290. 

Secs. 507, 511 (5). Complaint may join causes of action arising out of 
same transaction or series of transactions forming one course of dealing. 
Barkicy v. Realty Co., 540. 

Sec. 511. Demurrer challenges sufficiency of pleading, while motion to 
nonsuit challenges sufficiency of evidence. Smith v. Sink, 725. 

Sec. 585. Upon demurrer. pleading will be liberally construed with view to 
substantial justice. Couneil v. Bank, 262; Leach ve Page, 622; Anthony v. 
Kuight, 687. 

Sec. 987. Indefiniteness may not be taken advantage of by demurrer. the 
remedy being by motion to make the pleading definite by amendment. Leach 
v. Page, G22. 

Sec. 548. Admission of allegations in answer establishes them and makes 
it unnecessary for plaintiff to introduce evidence in support of them. J/.ittle 
v. Rhyie, 431. 

Sec. 564. Court must charge in plain and correet malner the evidence in 
the case and explain law arising thereon, and no request is necessary for 
charge on substantive features. School District ve. Alamance County, 218. 
Where charge of court meets requirement of C. S.. 564. party desiring fuller 
charge must aptly tender request therefor. Acaden ve. Transportation Co., 
6389. Tustruction Ace?id for error in failing to charge defendart’s right, arising 
on evidence. to stand ground and repel murderous assault. S. v. Thornton, 
444; NS. ve. Godicin, 419. Interrogatories by court addressed tc defendant testi- 
fying in own behalf Aeld error as expression of opinion by court on the evi- 
dence, WS. tv. Bean, 59. 

Sec. 567. Motion to nonsuit challenges sufficiency of evidence, while de- 
murrer challenges sufficiency of pleading. Saith vv. Sink, 725. Motion to 
nonsuit must be renewed after introduction of defendant’s evidence. Rental 
Co. ve. Justice. 54. On motion toe nonsuit all evidence must be considered in 
light most favorable to plaintiff. Haveoch vr. Wilson, 129: Harper vo R. R., 
398: Stovall ve Ragland. 586: Cole ve RR. 5982: Debut ve. Whiteville, 618: 
Headen vy Trausportation Co.. 689: OFF Co, tv. Trou Works, 668. Motion to 
nensuit on ground of contributory negligence may be allowed only when plain- 
tift's evideuce establishes coutributery negligence and there is no evidence fo 
contrary, Hayes ve. Tel, Co... 192, If to any extent cause of action is made 
out, motion should be denied. JSachsou ve. Thoitas, 684, 

SEC, 96S, Findings of court are couclusive when supported by evidence, and 
exception to judgment without exception fo evidence or conrt’s findings pre- 
sents sole question of whether facts found support judgment. Best ve Garris, 
305. 
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Sec. 572. By consenting to reference, parties waive right to jury trial. 
Anderson v. McRae, 197. 

Sec. 578. Court must pass upon exceptions in consent reference and review 
evidence relating to findings excepted to. Anderson v. McRae, 197. 

Sec, 600. Presence of counsel for a party when a plea is heard precludes 
such party from asserting excusable neglect. Dail v. Hawkins, 283. Where 
party is in courtroom at time it was announced that motions in his case 
would be heard the following day, he may not set up excusable neglect. 
Abernethy v. Trust Co. 450. Movant must allege facts showing meritorious 
defense, and mere allegation of nonliability and meritorious defense is insuffi- 
cient. Hooks v. Neighbors, 382. 

Sec. 618. Insurer of one tort-feasor paying judgment held not entitled to 
assignment of judgment as against insurer of other tort-feasor. Casualty Co. 
vo. Guaranty Co., 13. 

Secs. 634, 635. Appeal from clerk in dower proceeding in which questions 
of law and fact are raised by pleadings held governed by C. 8.. 634. and not 
C. S., 635, and plaintiff need not have clerk prepare and forward to judge 
transcript of the record. MeLawhorn v. Smith, 518. 

Sec. 643. Record duly certified imports verity, and Supreme Court is bound 
thereby. S. v. Stiwinter, 278. 

Secs. 643, 644. Where judge settles case on appeal, motion to dismiss for 
prolix record is addressed to discretion of Supreme Court. Messick v. Hick- 
ory, S31. 

Sec. 650. Where husband files no stay bond, wife may issue execution 
against his property. but after appeal the Superior Court is without jurisdic- 
tion to hear motion to enforce payment of alimony. Vaughan vt. Vaughan, 354. 

Sec. 673. Verdict establishing conversion of plaintiff’s property is sufficient 
to support judgment for execution against the person. Fertilizer Co. wv. 
Hardee, 658. 

Sec. 753. Judgment in special proceeding rendered less than ten days after 
service of Summons is irregular but not void. Nall v. MeCoiunell, 258, 

Sec. SOO. Receiver may not be appointed in action on simple, wisecured 
debt when no right to or en on property is asserted. Scoggins v. Gooch, OF. 

Sec. SIH. The filing of undertaking does not preclude defendants from 
traversing ground upon which attachment is based. Rushing v. Ashcraft, 627. 

Secs, GOO. 901. Statutes should be liberally construed. Douglas vo Buch- 
quan, 664 Where pleadings have been filed. adverse party may be examined 
without leave of court, and affidavit is unnecessary, and pleadings determine 
scope of examination, L6'd. 

Sec. OST. Evidence fcld for jury on question of financial interest of person 
promising to answer for debt of another. Noland Co. v. Jones, 462. 

Sec. 996. Trustee and beneficiaries Weld concluded by judgmeut that inter- 
ests of minor children was contingent and revoking trust. Saiathers vu. fis. 
Co., b45. 

Sec. 1087 (dad). Corporation formed under ch. 291. Public Laws of 198, 
need not get certificate of convenience before constructing power lines, Lighd 
Cot. BHlectriec Menibership Corp... 17. 

Sec. 1112 (82). Customer is entitled to restoration of electric service after 
suspension without first obtaining an order from Utilities Commission. Nireet- 
heart Lake, Tne. ve. Light Co., 269. 
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Sec. 1112 (0). Carriers may not reduee rates when such reduction is made 
pursuant to agreement in violation of monopoly statute. Bennett v. R. R., 474. 

Sec. 1241 (4). Where jury finds that plaintiff was slandered but does not 
award damages, plaintiff is entitled to nominal costs. Wolfe vr. Montgomery 
Ward & Co., 295. 

SEc. 1884 (8). Section does not give special authority to counties to erect 
teacherages in connection with consolidated schools. Deny ve. Meeklenburg 
County, od8. 

Sec. 1452. Proper authorities should make due advertisement of special 
term of court in compliance with statute, but statute is directory and not 
mandatory, and motion in arrest of judgment for failure of due advertisement 
will not be granted. WS. v. Boykin, 407. 

Sec. 1541 (3). <All crimes below degree of felony are “petty misdemeanors” 
within meaning of constitutional exception relating to indictment. St. 
Boykin, A407. 

Sec. 1660 (1). Only the injured party, husband or wife, is entitled to 
divoree ad mensa et thoro on the ground of abandonment. Vaughan v. 
Vaughan, 34, 

Src. 1666. Trial court is required to find facts in order that correctness of 
ruling may be reviewed, and finding merely that defendart was owner of 
certain properties is insufficient to support order, Deaison ve. Dawson, 458. 
Order for alimony pendente lite held to sufficiently set forth fact of abandon- 
ment and finaneial necessity of wife. Vaughan ve Vaughan, 354. 

Sec. 1667. Alimony without divorcee may be had only by independent suit, 
and application for alimony perdente lite may not be treated as application 
for alimony under this section. Dairsen v. Daivson, 458. Proof of one ground 
for divorce is sufficient under this section. Hagedorn v. Hagedorn, 105, 

Sec. 1744. Action to sell lands under statute abates upen death of con- 
tingent remainderman prior to death of life Tenant when his estate was con- 
tingent upon his surviving life tenant. Redden ec. Toms, 312. 

Sec. 1790. Charge held to have sufficiently instructed jury that mortuary 
table was merely evidential and that jury was not bound thereby. Hancock 
av, Wilsou, 129. 

Sec. 1795. Held: Testimony related to communication with decedent by 
interested party and was incompetent. Ja re Will of Plott. +51. 

Sec. 1798. Whether physician should be compelled to disclose information 
concerning patient lies in sound diseretion of trial court. Creech v. Weodnien 
of the World, Gds. 

Sec. 1801. Husband or wife may voluntarily disclose confidential communi- 
“ations. Hagedorn uv. Hagedorn, 175. 

Secs. 1850, 1851. Party may impound loose sow, have sow sold, and pay 
himself lawful fees for impounding and damages. Beasley ve. Edirards, 398. 

SEc, 2150. Clerk is without authority to appoint guardian for minor having 
estate and residence in another county. Duke v. Johnston, 171. 

Secs. 2241, 2242. Habeas corpus does not lie to determine custody of minor 
child as between divorced parents. Ji re Ogden, 100. 

SEcs, 2312, 2318, 2814. Evidence held to support finding that grand jury 
was legally drawn and that colored persons were not illegally barred there- 
from. S. v. Walls, 487. 
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Secs. 2348, 2372. Held inapplicable where lease contract provides for termi- 
nation of lease contract for nonpayment of rent. Jucker v. Arrowood, 118. 

Secs. 2367, 446. Although agent of lessor may make oath in writing re- 
quired in summary ejectment, the action may not be maintained in name of 
agent. Rental Co. v. Justice, 54. 

Sec. 2492 (50). Provision that holders of refunding bonds should be subro- 
gated to rights of holders of indebtedness refunded held not adversely after 
by constitutional amendment allowing Legislature to exempt residences up to 
81,000 from taxation. Nash v. Conrs. of St. Pauls, 301. 

SEc. 2492 (55 to 59). Statute providing for action by taxing unit to have 
bond issue declared valid is constitutional. Custevens v. Stanly County, 642. 

Sec. 2515. Private examination of wife is not required for confession of 
judgment by husband and wife in favor of creditors taken in conformity with 
C. S., 623, 624. 625. Davis v. Cockman, 680. 

Sec. 2574. Individual may maintain action for damages caused by defend- 
ants’ violation of C. 8., 2563. but plaintiff has burden of showing causal con- 
nection between violation and damage. Bennett cv. R. R.. AT. 

Sec. 2578. Where pleading alleges that foreclosure was had by duly sub- 
stituted trustee, demurrer on ground that summons was not served on personal 
represeltative of deceased original trustee is bad as speaking demurrer. Nall 
ve. MeConnell, 258. 

Sec. 2588 (a). Substitute trustee may execute deed to purchaser at sale 
conducted by original trustee. Pendergrast v. Mortgage Co., 126. 

Sec. 2616. Ch. 140, see. 15, Public Laws of 1917, is not repealed by sec. 4, 
ch. 14s, Public Laws of 1927. Aclly v. Hunsucker, 158. 

Sec. 2621 (45). Driving automobile without due caution at speed or in 
Manner endangering persons or property constitutes reckless driving. SS. ve. 
Folger, 698. 

Sec. 2621 (51), (54b). Law in passing vehicle going in same direction. 
Stovall v. Ragland, 586. 

Sec. 2621 (53). Instruction in regard to passing vehicles on highway held 
Without error. Hancock v. Wilson, 129. 

Sec. 2621 (59). Driver is not required to give signal for turn when no 
vehicle is visible in front or behind. Stovall v. Ragland, 536. 

Sec. 2621 (66), (94). Evidence held to show compliance with statute in 
parking on highway and failed to show culpable negligence. S. 1. JcDonald, 
672. 

Sec. 2708, et seg. Party petitioning for public improvements and accepting 
benefits held estopped to attack assessments. High Point v. Clark, 607. 

Sec. 2791. City held to have power to pave street acquired by it by dedi- 
‘ation, although street was outside city limits. High Point v. Clark, 607. 

Secs. 2976, 3040. Party having and offering in evidence not endorsed in 
blank by payee establishes prima facie case. Pickett v. Fulford, 160. 

Sec. 8039. Purchaser not a holder in due course takes note free from agree- 
ment between maker and third person not a party to the note in absence of 
notice at the time of the assignment to the purchaser, Pickett v. Fulford, 160. 

Sec. 82838. Burden is on party seeking sale for partition to show necessity 
therefor. Wolfe tv. Galloway, 3861. 


836 INDEX. 


CONSOLIDATED STATUTES—Continued. 


Sec. 3449. Where railroad tracks are laid across road connecting dwellings 
with highway, railroad company is required to maintain such crossing in 
reasonably safe condition. Cashatt v. Brown, 367. 


Sec, 4162. Rule that devise shall be construed to be in fee held inapplica- 
ble to language creating active trust with provision vesting estate in others 
upon termination of the trust. Stephens v. Clark, 84. 


Sec. 4171. Indictment for crime punishable by death or iraprisonment must 
use the word “feloniously.” 8S. v. Callett, 5638. 


Secs, 4200, 4624. Indictment charging defendant disjunctively with murder 
with malice, premeditation, and deliberation, or murder in perpetration of 
robbery held not void for indefiniteness. S. v. Puckett, 66. 


Secs. 4226, 4227. In prosecution under this section, evidence that deceased 
took anesthetic at time of taking medicine to produce abortion, and evidence 
that she was suffering with disease facilitating abortion. Aecld irrelevant. &,. v. 
Fivans, 458. 

Sec. 4836. Evidence held sufficient for jury. S. v. Callett, 568. 


Sec. 4625. Motion in arrest of judgment will net be allowed for defects 
which do not vitinte. S. v7. Puckett, 66. 


Sec, 46382. Arraignment of denf mute and acceptance of plea of not guilty 
through interpreter he/d without error in this ease. WS. v. Farly, 189. 


Sec. 4643. Failure of defendant to move for judgment as of nonsuit or 
request directed verdict waives his right to have sufficiency of evidence con- 
sidered on appeal. S. v. Ormond, 4387. Where it is determined on appeal that 
evidence is insufficient, case will be remanded in order that proper judgment 
may be entered. &. v. MeDonald. 672. 

Sec, 4651. Failure of affidavit to aver that it is in good faith is fatal 
defect not curable after statutory time. S. v. Holland, 284. 


Secs. 5852, 53858. In this action to foreclose second drainage assessment, 
landowner could not attack validity of distriet. Drainage Comrs. v. Jarvis, 
690. 

Secs, 5928, 59838. Statutory remedy is not exclusive, but validity of elec- 
tion may be tested by quo aarranto. Swaringen v. Poplin, 700. 

SECS, 6287, G2S8. Laws in foree at time of issuance of policy become part 
thereof, and stipulation in poliey contrary to statutory provisions are of no 
effect. Wells vr. Tus. Co., 427, 

SEC. 6289 Material misrepresentations for which policy may be avoided are 
those which would influence insurer in making contract. Wells v. Ins. Co., 


427. 


Sec. 6291. Does not exempt insurance companies from provisions of (. S., 
2305, 2806. Corman v. Ins. Co., 18 Endowment policy held life insurance 
ywliey withi aning o . 8., 6291. id, 

1 thin meaning of C. S., 6291. Ibid 


Sec, 6460. Policy issued without medical examination may be avoided for 
misrepresentations relating to matters other than physical condition of appli- 
vant, even in the absence of fraud. Jaman vr. Woodmen of the World, 179. 

SEcs. 7880 (51). (e), (g). 2677. Statute prohibiting municipal peddlers’ 
tax held not to preclude municipal privilege tax upon bakeries delivering 
inside city. Sot. Bridgers, 235. 

Sic. SOST (rd). Compensation Act should be administered so that employer 
and employee receive benefits and protection of the act. Wistar rv. Carolina 
Conferciee Assi. OT1, 
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Sec. SOS1 (ff). Requirement that claim be filed within one year is condition 
precedent to right to compensation. Winslow vt. Carolina Conference Assn., 
ovl. 

Sec. SOS1L (ppp). Notice of appeal may be served on adverse parties within 
thirty days from award or receipt of notice thereof. Winslow v. Carolina 
Conference Assn., 571. 


CONSTITUTION, SECTIONS OF, CONSTRUED. 
(For convenience in annotating. } 


ArT. I. Sec. 7. Statute providing for licensing of real estate brokers in 
designated counties held unconstitutional as discriminatory. WS. 7. Warren, 15. 

Art. I, Secs. 12. 18. Necessity for indictment does not apply to “petty 
misdemeanors.” and indictment in Superior Court is not necessary upon appeal 
from conviction in reeorder’s court. S. «. Boykin, 407. 

ArT. I, Sec. 17. Persons in well defined class may be served by publication 
in action in rem without being named in summons. Casterens rv. Stanly 
County, 642. 

ART. I. Sec. 28, Administrator may be appointed upon presumption of 
death from seven vears absence. Chaniblee v. Bank, 48. 

ArT. TI, Sec. 29. Statute enlarging jurisdiction of town to include side- 
walks and alleys held not special act inhibited by this section. Dceese vr. Liaim- 
berton, 31. 

ART. IV, Sec. 1. Distinction between actions at law and suits in equity is 
abolished. Wolfe v. Galloway, 361. 

ART. IV, Sec. 8. Remedy for review of habeas corpus proceedings for 
custody of minor child as between divorced parents is by certiorari to inveke 
supervisory power of Supreme Court. Hagedorn v. Hagedorn, 115. TJuriadic- 
tion of the Supreme Court upon appeal in criminal cases is limited te matters 
of law or legal inference. S. v. Jackson, 202. 

Art. IV, Sec. 12.) Statute providing for suit by taxing unit te have pro- 
posed bond issue declared valid does not impose nonjudicial funetion ef deter- 
mining moot question on courts. Casterens v. Stanly County, 642. 

Art. V, Sec. 5. Constitutional amendment permitting Legislature to ex- 
empt residences up to $1,000 from taxation is not self-exeeuting. Mash ¢. 
Comrs. of St. Pauls, 301. 

ART. V, Sec. 6 Taxpayer held concluded by judgment in aetien under 
N. C. Code, 2492, declaring bonds were necessary for constitutional school 
term. Casterens v. Stanly County, 642. 

ArT, VII, Sec. 2. Power to pass upon claim against county is vested in 
county Commissioners and not in chairman of the board. Reed vt. Farmer, 
249. 

ArT. VII, Sec. 7. City’s purchase of land for airport with surplus funds 
will not be disturbed. but city may not make improvements thereon from funds 
derived from ad valorent taxes. Gosivick v. Durham, 687. 

Art. IX. Mandamus held to lie under facts of this case to compel county 
to assume indebtedness incurred by special charter school district to provide 
constitutional school term. School District v. Alamance County, 2138. 


